
CITY OF NEWARK 

CITY COUNCIL 
37101 Newark Boulevard, Newark, CA  94560-3796  510-578-4266  E-mail:  city.clerk@newark.org Various Virtual 

Teleconference Locations 
7:30 p.m. AGENDA Thursday, May 28, 2020 

 
THIS IS A MEETING BY TELECONFERENCE ONLY.  THE CITY COUNCIL CHAMBERS 
WILL NOT BE OPEN.  REFER TO THE END OF THE AGENDA TO REVIEW OPTIONS 
FOR PARTICIPATING IN THE MEETING REMOTELY OR TO SUBMIT PUBLIC 
COMMENTS VIA EMAIL. PLEASE NOTE THE START TIME FOR THIS SPECIAL 
MEETING. 
 
 
A. ROLL CALL 
 
 
B. MINUTES 
 

B.1 Approval of Minutes of the City Council meetings of May 14, 2020. (MOTION) 
 
 
C. PRESENTATIONS AND PROCLAMATIONS 
 
 
D. WRITTEN COMMUNICATIONS 
 
 
E. PUBLIC HEARINGS 
 

E.1 Hearing to consider property owners’ objections to the 2020 Weed 
Abatement Program and instruction to the Superintendent of Streets to 
abate the public nuisances - from Deputy Fire Marshal Lee and Assistant 
Maintenance Superintendent Hornbeck. (MOTION) 
 
 

 
E. 2 Hearing to consider an Appeal of the Planning Commission’s decision to 

approve a Conditional Use Permit to allow Fitness 19, a physical fitness 
center located at 6203 Jarvis Avenue (APN: 537-521-37) – from Deputy 
Community Development Director Interiano. (RESOLUTION) 
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F. CITY MANAGER REPORTS 
 
 (It is recommended that Items F.1 through F.5 be acted on 

simultaneously unless separate discussion and/or action is requested by 
a Council Member or a member of the audience.) 

 
CONSENT 
 

F.1 Removal of the voter registration requirement for City appointed Boards, 
Commissions, and Committees members – from City Clerk Harrington 
and Interim City Attorney Kokotaylo. (ORDINANCE INTRODUCTION) 

  (RESOLUTION) 
 

F.2 Award an Agreement and Authorization for the City Manager to execute 
an agreement with the Tri-City Voice for legal advertising services for 
Fiscal Year 2020-2021 – from City Clerk Harrington. (RESOLUTION) 

   
 

F.3 Acceptance of work with Bond Blacktop, Inc. for the 2019 Street Slurry 
Seal Program, Project 1228 – from Assistant Engineer Carmen.  (RESOLUTION)

   
 

F.4 Acceptance of work with Pavement Coatings Company for the 2018 
Street Slurry Seal Program, Project 1180 – from Senior Civil Engineer 
Tran.  (RESOLUTION) 

   
 

F.5 Approval of partial release of security bonds for Tract 8208 (Continental 
Residential, Inc.) – from Public Works Director Fajeau.  (RESOLUTION) 

 
 

NONCONSENT 
 
 

F.6 Presentation by Godbe Research on the results of public opinion 
research assessing community interest for an extension of the existing 
City of Newark Utility Users Tax and direction regarding same – from City 
Manager Benoun. (MOTION) 

 
F.7 Adoption of a Resolution authorizing a one-time exception to the 

systematic decrease in the maximum allowable number of safe and sane 
fireworks booths permits as a result of the COVID-19 pandemic – from 
City Manager Benoun and Interim City Attorney Kokotaylo.   (RESOLUTION) 

 



City Council Agenda – Page 3 May 28, 2020 
 
 

F.8 Oral Update on the City’s response to the COVID-19 Local Emergency – 
from City Manager Benoun and Interim City Attorney Kokotaylo.  

 
 
G. CITY ATTORNEY REPORTS 
 
 
H. ECONOMIC DEVELOPMENT CORPORATION 
 
 
I. CITY COUNCIL MATTERS 

 
 
J. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE 

REDEVELOPMENT AGENCY 
 
K. ORAL COMMUNICATIONS 
 
 
L. APPROPRIATIONS 
 

Approval of Audited Demands.  (MOTION) 
 
M. CLOSED SESSION 
 
 
N. ADJOURNMENT 
 
 

 
 

IMPORTANT NOTICE REGARDING CITY COUNCIL MEETING 
 
Due to the COVID-19 pandemic, the City of Newark is making several changes related to City 
Council meetings to protect the public's health and prevent the disease from spreading locally. As 
a result of the COVID-19 public health emergency, including the Alameda County Health Officer 
and Governor’s directives for everyone to shelter in place, the City Council Chambers will be 
closed to the public.  Members of the public should attempt to observe and address the Council 
using the below technological processes.  
 
This meeting is being conducted utilizing teleconferencing and electronic means consistent with 
State of California Executive Order N-29-20 dated March 17, 2020, regarding the COVID-19 
pandemic. In accordance with Executive Order N-29-20, the public may only view the meeting on 
television and/or online.  
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Mayor Nagy, Vice Mayor Freitas, and Council Members Collazo, Hannon, and Bucci will be 
attending this meeting via teleconference.  Teleconference locations are not open to the public. 
All votes conducted during the teleconferencing session will be conducted by roll call vote.  
 
How to view the meeting remotely: 
 
Live television broadcast - Comcast Channel 26  
Livestream online at- https://www.newark.org/departments/city-manager-s-office/agendas-
minutes/live-streaming-meetings 
 
How to participate in the meeting remotely: 
Provide live remote public comments, when called upon by the City Clerk: 
From a PC, Mac, iPad, iPhone or Android device: https://zoom.us/j/98073508956 
Webinar ID 980 7350 8956 (to supplement a device without audio, or to just call in, please also 
join by phone: US: +1 669 900 6833, same Webinar ID 980 7350 8956.)  
 

Submission of Public Comments:  
Public comments received by 4:00 p.m. on the Council meeting date will be provided to the City 
Council and considered before Council action.  Comments may be submitted by email to 
City.clerk@newark.org. Comments may also be submitted via e-mail to city.clerk@newark.org at 
any time prior to closure of the public comment portion of the item(s) under consideration.   
 
Reading of Public Comments: The City Clerk will read aloud email comments received during the 
meeting that include the subject line “FOR THE RECORD” as well as the item number for 
comment, provided that the reading shall not exceed five (5) minutes, or such other time as the 
Council may provide, consistent with the time limit for speakers at a Council meeting and 
consistent with all applicable laws.  
 
 

Pursuant to Government Code 54957.5:  Supplemental materials distributed less than 72 hours before this 
meeting, to a majority of the City Council, will be made available for public inspection at this meeting and 
at the City Clerk’s Office located at 37101 Newark Boulevard, 5th Floor, during normal business hours.  
Materials prepared by City staff and distributed during the meeting are available for public inspection at 
the meeting or after the meeting if prepared by some other person.  Documents related to closed session 
items or are exempt from disclosure will not be made available for public inspection. 
 
For those persons requiring hearing assistance, please make your request to the City Clerk two days prior 
to the meeting. 



CITY OF NEWARK 

CITY COUNCIL 
Virtual Meeting, Newark, CA  94560-3796  510-578-4266  E-mail:  city.clerk@Newark.org Various Virtual  

Teleconference Locations 
7:30 p.m. AGENDA Thursday, May 28, 2020 

CITY COUNCIL: 

Alan L. Nagy, Mayor 

Luis L. Freitas, Vice Mayor 

Sucy Collazo 

Michael K. Hannon 

Mike Bucci 

 
 
CITY STAFF: 
 
David J. Benoun 
City Manager 

Lenka Hovorka 
Assistant City Manager 
 

Gina Anderson 
Police Chief 
 
Soren Fajeau 
Public Works Director 
 
David Zehnder 
Recreation and Community 
Services Director 
 
Kristopher J. Kokotaylo   
Interim City Attorney 
 
Krysten Lee 
Finance Director 
 
Steven M. Turner 
Community Development Dir.  
 
Sheila Harrington 
City Clerk 
 

Welcome to the Newark City Council meeting.  The following information will 
help you understand the City Council Agenda and what occurs during a City 
Council meeting.  Your participation in your City government is encouraged, and 
we hope this information will enable you to become more involved.  The Order of 
Business for Council meetings is as follows: 
 
A. ROLL CALL I. COUNCIL MATTERS 
B. MINUTES J. SUCCESSOR AGENCY 
C. PRESENTATIONS AND PROCLAMATIONS TO REDEVELOPMENT AGENCY 
D. WRITTEN COMMUNICATIONS K. ORAL COMMUNICATIONS 
E. PUBLIC HEARINGS L. APPROPRIATIONS 
F. CITY MANAGER REPORTS M. CLOSED SESSION 
G. CITY ATTORNEY REPORTS N. ADJOURNMENT 
H. ECONOMIC DEVELOPMENT CORPORATION 
 
Items listed on the agenda may be approved, disapproved, or continued to a future 
meeting.  Many items require an action by motion or the adoption of a resolution 
or an ordinance.  When this is required, the words MOTION, RESOLUTION, or 
ORDINANCE appear in parenthesis at the end of the item.   If one of these words 
does not appear, the item is an informational item. 
 
The attached Agenda gives the Background/Discussion of agenda items.  
Following this section is the word Attachment.  Unless “none” follows 
Attachment, there is more documentation which is available for public review at 
the Newark Library, the City Clerk’s office or at www.newark.org.  Those items 
on the Agenda which are coming from the Planning Commission will also include 
a section entitled Update, which will state what the Planning Commission's action 
was on that particular item.  Action indicates what staff's recommendation is and 
what action(s) the Council may take. 
 
Addressing the City Council:  You may speak once and submit written 
materials on any listed item at the appropriate time.  You may speak once and 
submit written materials on any item not on the agenda during Oral 
Communications.  To address the Council, please seek the recognition of the 
Mayor by raising your hand.  Once recognized, come forward to the lectern and 
you may, but you are not required to, state your name and address for the record.  
Public comments are limited to five (5) minutes per speaker, subject to adjustment 
by the Mayor. Matters brought before the Council which require an action may be 
either referred to staff or placed on a future Council agenda.  
 
No question shall be asked of a council member, city staff, or an audience member 
except through the presiding officer.  No person shall use vulgar, profane, loud or 
boisterous language that interrupts a meeting.  Any person who refuses to carry 
out instructions given by the presiding officer for the purpose of maintaining order 
may be guilty of an infraction and may result in removal from the meeting. 
 

City Council meetings are cablecast live on government access channel 26 and streamed at http://newarkca.pegsteam.com. 
Agendas are posted pursuant to Government Code Section 54954.2.  Supporting materials are available at 

www.newark.org.    For those persons requiring hearing assistance, or other special accommodations, please contact the City Clerk two days prior to the 
meeting. 
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CITY COUNCIL 
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6:00 p.m. Minutes Thursday, May 14, 2020 

 
 
 
A. ROLL CALL 
 

Mayor Nagy called the meeting to order, via teleconference, at 6:00 p.m.  Present were 
Council Members Hannon, Collazo, Freitas, and Bucci (all via teleconference).  

 
 
B. CLOSED SESSION 
 

B.1 Closed session for conference with Labor Negotiators pursuant to 
California Government Code Section 54957.6.  Agency designated 
representative:  City Manager Benoun and Assistant City Manager 
Hovorka, Employee Groups:  the Newark Police Association, the Newark 
Police Management Association, the Newark Association of 
Miscellaneous Employees; City Officials and the Management, 
Supervisory, and Professional Employee Group; and the Confidential 
Employee Group. 

 
 

City Clerk Harrington announced that there were no requests from the public to 
address the City Council before they convened in Closed Session.  

 
At 6:02 p.m. the City Council recessed to a closed session. 
 
At 6:24 p.m. the City Council convened in closed session. 
 
At 7:31 p.m. the City Council reconvened in open session with all Council Members 
present. 

 
 
C. ADJOURNMENT 
 

Mayor Nagy adjourned the meeting at 7:31 p.m. 
 



 

 

CITY OF NEWARK 

CITY COUNCIL 
37101 Newark Boulevard, Newark, CA  94560-3796  510-578-4266  E-mail:  city.clerk@newark.org Various Teleconference 

Locations 
7:30 p.m. MINUTES Thursday, May 14, 2020 

 
 
A. ROLL CALL 
 

Mayor Nagy called the meeting to order, via teleconference, at 7:46 p.m.  Present were 
Council Members Hannon, Collazo, Freitas, and Bucci (all via teleconference). 
 

 
B. MINUTES 
 

B.1 Approval of Minutes of the City Council meetings of April 23 and 30, 
2020. MOTION APPROVED 

 
Council Member Collazo moved, Council Member Freitas seconded, to approve the 
Minutes of the City Council meetings.  The motion passed, 5 AYES. 

 
 
C. PRESENTATIONS AND PROCLAMATIONS 
 

C.1 Introduction of employees. 
 
Mayor Nagy introduced Assistant City Manager Lenka Hovorka, Police Chief Gina L. 
Anderson, and Senior Administrative Support Specialist Jennifer Tran. 

 
 
D. WRITTEN COMMUNICATIONS 
 
 
E. PUBLIC HEARINGS 
 
F. CITY MANAGER REPORTS 
 

Council Member Hannon moved, Council Member Collazo seconded, to approve 
Consent Calendar Item F.1, that the resolution be numbered, and that reading of the 
title suffice for adoption of the resolution.   The motion passed, 5 AYES. 
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CONSENT 
 
F.1 Acceptance of an Alameda County Fire Department Inspection Report 

showing compliance with Health and Safety Code Sections 13146.2 and 
13146.3. RESOLUTION NO. 11047 

 
 
NONCONSENT 
 
 
F.2 Update on the Draft 2020-2022 Capital Improvement Plan with project 

funding recommendations.   
 

Assistant City Engineer Imai gave the presentation (on file with City Clerk). 
 
Dante Williams, Verizon Wireless, requested that Council direct staff to meet with 
Verizon Wireless to discuss an agreement to allow Verizon access to street improvement 
projects. 
 
Mayor Nagy stated that staff was planning a meeting with Verizon representatives and that 
Verizon should consider another tower at Jarvis Avenue. 
 
This item was informational only, no action requested. 
 

F.3 Oral Update Regarding the City’s Response to the COVID-19 Pandemic and 
Confirmation of the Continued Existence of a Local Emergency due to 
COVID-19. RESOLUTION NO. 11048 

 
City Manager Benoun stated that within Alameda County, COVID-19 cases per day have 
stabilized. There is sufficient health care capacity and a 30 day supply of personal 
protective equipment. The County needs more staffing for contact tracing and to increase 
the testing to 3,100 per day (currently 1,000). He anticipated an updated order from the 
Alameda County Health Officer to ease some restrictions.  He recommended that the City 
Council confirm the continued existence of a Local Emergency due to COVID-19. 
 
Council Member Bucci moved, Council Member Freitas seconded to, by resolution, 
confirm the continued existence of the local emergency due to COVID-19. The motion 
passed, 5 AYES.  

 
 
F.4 Approving and Authorizing the City Manager to execute Side Letters 

between the City of Newark and the Newark Association of Miscellaneous 
Employees (NAME), Newark Police Association (NPA), and Newark Police 
Management Association (NPMA) and to execute Compensation and Benefit 
Plan Modifications for Employees Compensation and Benefit Plans for City 



City Council Minutes – Page 3 May 14, 2020 
 
 

 

Officials and the Management, Supervisory and Professional Employee 
Group and the Confidential Group to temporarily modify benefits as a result 
of changed conditions due to the COVID-19 Pandemic.  

RESOLUTION NO. 11049 NAME 
RESOLUTION NO. 11050 NPA 

RESOLUTION NO. 11051 NPMA 
 RESOLUTION NO. 11052 Confidential 

RESOLUTION NO. 11053 Officials 
 
City Manager Benoun gave the staff report outlining the various leaves that would be 
available to eligible employees and the parameters for use, alternative work assignments, 
suspension of certain leave accruals, and the extension of time to use certain leaves. He 
noted that none of the benefit modifications would apply to the City Manager position. 

 
Council Member Bucci moved, Council Member Hannon seconded to , by resolutions, 
approve and authorize the City Manager to execute the Side Letter Agreements between 
the City of Newark and NAME, NPA and NPMA and approve and authorize the City 
Manager to execute the compensation and benefit plan modifications for the Confidential 
and City Officials and the Management, Supervisory, and Professional Employee Groups 
to temporarily modify benefits as a result of changed conditions due to the COVID-19 
pandemic. The motion passed, 5 AYES.  

 
F.5 Approval of Annual Engineer’s Reports, intention to levy and collect 

assessments and setting date of public hearing on June 25, 2020 for 
Landscaping and Lighting District Nos. 1, 2, 4, 6, 7, 10, 11, 13, 15, 16, 17, 18 
and 19 for fiscal year 2020-2021 in accordance with the provisions of the 
Landscaping and Lighting Act of 1972. 

  RESOLUTION NO. 11054 Annual Report 
  RESOLUTION NO. 11055 Public Hearing 
 

 
Council Member Collazo recused herself because she owns property within Districts 10 
and 11.  
 
City Manager Benoun recused himself because he owns property in District 11.   
 
City Clerk Harrington placed Council Member Collazo and City Manager Benoun on hold 
within the Zoom app which disabled their audio and video access.  
 
Public Works Director Fajeau gave the staff report recommending approval. 
 
Council Member Freitas moved, Council Member Bucci seconded to (1) by resolution, 
approve the Annual Engineer’s Reports; and, (2) by resolution, declare an intention to levy 
and collect assessments and set the date for the annual public hearings for June 25, 2020, 
for Landscaping and Lighting District Nos. 1, 2, 4, 6, 7, 10, 11, 13, 15, 16, 17, 18 and 19 
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for fiscal year 2020-2021 in accordance with the provisions of the Landscaping and 
Lighting Act of 1972. The motion passed, 4 AYES, 1 RECUSED.  
 
Council Member Collazo and City Manager Benoun rejoined the meeting. 
 

 
G. CITY ATTORNEY REPORTS 
 
H. ECONOMIC DEVELOPMENT CORPORATION 
 
I. CITY COUNCIL MATTERS 
 

I.1 Reappointing Senior Citizen Standing Advisory Committee members and 
appointment(s) to vacancy. RESOLUTION NO. 11056 re-appointments  

  RESOLUTION NO. 11057 new appointments  
 
 

Mayor Nagy recommended two year reappointments for Elwood Ballard, Sandra 
Arellano, Rick Arellano, and Stanley Keiser.  He further recommended appointing new 
members Susan Johnson and Olga Borjon for two year appointments. 
 
Council Member Collazo moved, Council Member Bucci seconded to, by resolutions, 
1) reappoint Elwood Ballard, Sandra Arellano, Rick Arellano, and Stanley Keiser to 
the Senior Citizen Standing Advisory Committee and 2) approve the appointment(s) to 
the vacancy on the Senior Citizen Standing Advisory Committee. The motion passed, 
5 AYES.  

 
Mayor Nagy stated that he would adjourn the meeting in memory of Dianne Richards 
Reese and Raul Valle, father of Alameda County Supervisor Richard Valle. The entire 
City Council extended their condolences. 
  
Council Member Collazo stated that is was especially difficult to lose people during 
these times when funeral services were limited.  Shop Newark. 
   
Council Member Freitas commended staff for the recent food giveaway. He 
congratulated the re-appointees and new appointees to the Senior Citizen Standing 
Advisory Committee He complimented Webcor on the construction progress of the 
civic center.  He asked when the skate park would repen.    
 
City Manager Benoun stated that staff was working on a coordinated effort to reopen 
the skate park with other cities that have skate parks to ensure social distancing at these 
facilities.   
  
Council Member Freitas welcomed the new employees who were introduced earlier.  
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Council Member Bucci commended Viola Blythe Community Services, The Tri-City 
Food Bank, and Newark Recreation employees for the food that has been distributed.  
He noted that O’Sullivan’s Sports Bar has provided free meals to local students.   
  
Council Member Hannon thanked business and individual volunteers who have helped 
the less fortunate in the community.  He thanked city staff for their efforts during this 
crisis 

 
 
J. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE 

REDEVELOPMENT AGENCY 
 
K. ORAL COMMUNICATIONS 
 

No one requested to speak. 
 

L. APPROPRIATIONS 
 

Approval of Audited Demands.  MOTION APPROVED 
 
City Clerk Harrington read the Register of Audited Demands: Check numbers 120851 
through 120999. 
 
Council Member Bucci moved, Council Member Collazo seconded, to approve the 
Register of Audited Demands.  The motion passed, 5 AYES. 
 

 
M. CLOSED SESSION 
 
 
N. ADJOURNMENT 
 

Mayor Nagy adjourned the meeting, in memory of Dianne Richards Reese and Raul 
Valle, at 9:23 p.m. 



  
Report Thursday 
City Council Meeting May 28, 2020 
Page No. 1 E.1 

E.1 Hearing to consider property owners’ objections to the 2020 Weed Abatement 
Program and instruction to the Superintendent of Streets to abate the public 
nuisances - from Deputy Fire Marshal Lee and Assistant Maintenance 
Superintendent Hornbeck. (MOTION) 

 
Background/Discussion - On April 23, 2020, the City Council adopted Resolution No. 11,041 
initiating the 2020 Weed Abatement Program and setting a public hearing for May 28, 2020.   
The annual weed abatement program abates weeds on vacant commercial and industrial 
properties not maintained by the property owners as directed by the Fire Marshal. Property 
owners may object in person by attending this hearing or by letter.   
 
Notices were mailed to the property owners after the April 23 City Council meeting.  The 
property owners were provided until May 29, 2020 to advise the City if they would abate the 
weeds themselves.  The City enclosed a postage paid notice for the property owners to return to 
the City.  As of May 21, 2020, no written objections have been received.  Several owners have 
notified staff that they will perform the work themselves.  If the weeds on these parcels are not 
abated in a timely manner, the City’s contractor will perform the work later in June.  This will 
provide these owners ample time to complete the abatement. 
 
If objections are received prior to or during the public hearing, the Council should consider the 
objections; and then, by motion, allow or overrule the objections.  The Council may then instruct 
the Superintendent of Streets to abate the public nuisance on the parcels remaining in the 
program. 
 
Attachment – List of Properties 
 
Action – Staff recommends that the City Council, by motion, act upon any objections by 
property owners to the 2020 Weed Abatement Program, and instruct the Superintendent of 
Streets to abate the public nuisances. 

 



SCHEDULE "A"
LIST OF PROPERTIES - POTENTIAL WEED ABATEMENT

Page 1 of 4

MAP APN OWNER T  LOCATION  

1 92A-0720-005-10 PRESBYTERY OF SAN FRANCISCO 35450 NEWARK BOULEVARD

2 092-0005-029-09 JESSICA CHENG 2 6844 MAYHEWS LANDING RD.

3 092-0131-001-09 SRAJ DEVELOPMENT LLC FILBERT STREET AT SNOW

3.1 092-0131-002-04 SRAJ DEVELOPMENT LLC 37243 FILBERT STREET

3.2 092-0131-003-00 SRAJ DEVELOPMENT LLC 37257 FILBERT STREET

4 092-0021-015-03 MERIDA PLACE LLC SYCAMORE STREET NEAR GEORGE

5 092-0024-010-00 MARIA L. MARTINS 9 SYCAMORE STREET NEAR 7303 DAIRY

6 092-0029-022-00 RAO ROSJESH & DESHANDE VIDYASAYAR 0 36952 MULBERRY STREET

7 092-0045-011-00 ANITRA PRASAD 6 MAGNOLIA STREET NEAR RICH

8 092-0030-014-03 D & J MELVILLE & P & D CHANG 6717 THORNTON AVENUE

9 092-0030-018-04 LEPAKSHI HOMES LLC 6781 THORNTON AVENUE

9.1 092-0030-017-02 LEPAKSHI HOMES LLC 6765 THORNTON AVENUE

10 092-0032-003-00 ALAN L DANG 0
DAIRY AVENUE BETWEEN 36805 & 
36926

11 092-0041-008-03 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.1 092-0024-017-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.10 537-0521-008-01 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.11 537-0521-008-02 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.12 537-0521-009-02 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.13 092-0054-003-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.14 092-0200-015-01 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.15 092-0253-001-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.16 92A-2165-006-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.17 92A-2300-007-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.18 92A-2300-006-14 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.19 92A-2500-005-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.2 092-0021-016-01 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.20 92A-2500-004-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.21 537-0850-021-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.22 537-0850-020-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.23 537-0850-019-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.24 537-0850-018-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.25 537-0850-017-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W
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11.26 092-0054-002-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.27 092-0068-003-02 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.28 092-0069-002-02 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.29 092-0069-003-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.3 092-0021-016-02 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.30 092-0067-012-05 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.31 092-0067-014-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.32 092-0067-019-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.33 092-0067-020-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.34 092-0065-002-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.35 092-0064-010-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.36 92A-1095-129-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.37 92A-1100-058-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.38 92A-1105-014-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.39 92A-2000-004-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.4 092-0015-004-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.40 92A-2010-002-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.41 092-0127-021-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.42 092-0127-020-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.43 092-0067-012-05 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.5 92A-0506-107-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.6 92A-0506-106-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.7 92A-0501-030-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.8 92A-0502-090-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

11.9 92A-0620-061-00 UNION PACIFIC - REAL ESTATE SP RAILROAD R-O-W

12 92A-2143-041-00 AMELIA SILVEY 9 6163 ROBERTSON AVENUE

13 092 025501100 CHANG INCOME PROPERTY PARTNERSHIP LP 37200 SYCAMORE ST

14 537-0850-002-00 PICK-N-PULL AUTO DISMANTLERS 7400 MOWRY AVENUE

15 537-0460-007-25 H AZAD & B PIRGHIBI ETAL 6953 JARVIS AVENUE

16 092-0031-019-00 AHMAD ABRAR & NARGIS
6991 THORNTON AVE (primary address 
undetermined)

18 901-0111-009-00 A&P CHILDRENS INVESTMENTS LLC

CEDAR BOULEVARD (near Eucalyptus 
Grove)

19 092A-2165-009-04 PABCO BUILDING PRODUCTS REDEKER PLACE AT CHERRY

20 92A-0501-034-13 SF BAY WILDLIFE REFUGE c/o J. Bradley CEDAR BOULEVARD
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23 537 046001400 FULL BLOOM BAKING CO BUILDING FUND LLC 6500 OVERLAKE PL

23.1 537 046001300 PS NORTHERN CA NEWARK INC 6800 OVERLAKE PL

24 092-0075-004-02 SARWAT & COLETTE FAHMY TRS 6 CHERRY STREET

24.1 092-0075-005-02 SARWAT & COLETTE FAHMY TRS 6 CHERRY STREET

25 092-0210-002-01 NEWARK INDUSTRIAL PARTNERS LLC CENTRAL AVENUE & MORTON

26 537-0460-007-28 FRANCISCAN GLASS COMPANY 4 35255 FIRCREST STREET

26.1 537-0460-021-01 FRANCISCAN GLASS COMPANY 4 FIRCREST STREET

27 092-0083-009-00 SUNITA & ANANDRA SINGH 6 36915 LOCUST STREET

28 92A-2300-006-12 SKW MBT OPERATIONS INC . ( BASF) 38403 CHERRY STREET

29 92A-0750-008-00 ALPHA & PRIVATE INVS LLC 35660 CEDAR BOULEVARD

29.1 92A-0750-008-00 ALPHA & PRIVATE INVS LLC    35588 CEDAR BOULEVARD

30 92A-2143-042-00 PO LAM CHEUNG 6179 ROBERTSON AVENUE

32 092-0061-011-00 GOLDSILVERISLAND HOMES LLC 6849 BAINE AVENUE 

33 901-0188-006-00 LION NEWARK SHOPPING CNTR. 4 39055 CEDAR BOULEVARD

34 092-0126-019-00 SMCTD  
SMCTD RAILROAD R-O-W  LOCUST & 
ELM

34.1 092-0125-017-00 SMCTD  
SMCTD RAILROAD R-O-W  WALNUT & 
LOCUST

34.2 092-0124-022-00 SMCTD  
SMCTD RAILROAD R-O-W SPRUCE & 
WALNUT

34.3 092-0119-099-00 SMCTD  SMCTD RAILROAD R-O-W   SPRUCE

34.4 092-0100-008-02 SMCTD  SMCTD RAILROAD R-O-W  WILLOW

34.5 092-0100-008-01 SMCTD  
SMCTD RAILROAD R-O-W  WEST OF 
WILLOW

35 537-0852-001-02 FMC CORPORATION 8787 ENTERPRISE DR.

36 092-0115-011-00 SHH PROJECT OWNER LLC 37445 WILLOW STREET

36.1 092-0100-004-02 HONEYWELL INTERNATIONAL INC
WILLOW STREET NORTH OF 
ENTERPRISE

38 92A-0720-025-00 MAURICE LADRECH LIVING TRUST 35178 NEWARK BOULEVARD

39 92A-2143-040-01  DAVID & ARBUTUS MILANI 5

ROBERTSON AVENUE AND 
HONEYSUCKLE

43.1 537-0850-004-00 NEWARK PARTNERS LLC MOWRY AVENUE WEST OF TRACKS

44 092-0124-014-00 TOMAS & CONCEPCION M. SIERRA 7

RAILROAD AVENUE SPRUCE & 
WALNUT

45 092-0125-010-00 STANLEY R. CHERRY TRS
7843 RAILROAD AVE BETWEEN 
LOCUST & WALNUT

47 92A-1036-029-02 ASHIT JAIN 6214 THORNTON AVENUE

48 092-0134-002-00

VERN HARM (SON) FAY LOUIE TRUST   Wayland 
Louie, Successor Trustee

RAILROAD AVE BETWEEN LOCUST & 
ELM

49 092-0135-023-00 SEAMONKEY LLC WALNUT STREET CORNER LOT
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53 92A-1036-031-02 JOHN JR & SHIRLEY ELIZARREY TRS 4 6152 THORNTON AVENUE

54 092A-1036-041-00 JOSEPH & LILY AU TRS NEWARK BOULEVARD AND CIVIC TERR

55 092-0252-001-00 NORDSTROM, INC. 37599 FILBERT STREET

57 092-0030-016-02 LEPAKSHI HOMES LLC 6749 THORNTON AVENUE

58 092-0041-002-01 SIMON TANIOS 36964 ASH STREET

61 92A-2586-076-00 YU-JEH L. WANG BIRCH STREET ON CEDAR

62 092-0100-007-05 CITY & CO SF WATER DEPT WILLOW STREET

62.1 092-0140-003-02 CITY & CO SF WATER DEPT WILLOW STREET

62.10 92A-2357-031-00 CITY & CO SF WATER DEPT WILLOW STREET

62.11 92A-2416-015-00 CITY & CO SF WATER DEPT WILLOW STREET

62.12 92A-2416-013-00 CITY & CO SF WATER DEPT WILLOW STREET

62.13 92A-2585-002-00 CITY & CO SF WATER DEPT WILLOW STREET

62.14 92A-2585-027-00 CITY & CO SF WATER DEPT WILLOW STREET

62.15 92A-2588-002-01 CITY & CO SF WATER DEPT WILLOW STREET

62.2 092-0116-004-00 CITY & CO SF WATER DEPT WILLOW STREET

62.3 092-0145-010-01 CITY & CO SF WATER DEPT WILLOW STREET

62.4 092-0146-023-00 CITY & CO SF WATER DEPT WILLOW STREET

62.5 092-0068-001-00 CITY & CO SF WATER DEPT WILLOW STREET

62.6 092-0074-002-00 CITY & CO SF WATER DEPT WILLOW STREET

62.7 092-0074-002-00 CITY & CO SF WATER DEPT WILLOW STREET

62.8 092-0075-007-00 CITY & CO SF WATER DEPT WILLOW STREET

62.9 92A-2141-002-00 CITY & CO SF WATER DEPT WILLOW STREET

63 92A-0623-043-00 MAYHEWS PLACE LLC 36589 NEWARK BLVD

65 092-012701-300 PKA PHARMACEUTICAL INC. 37079 ASH ST.

68 920 14000600 TRUMARK HOMES 8333 ENTERPRISE DR.

70 092A258800704 COUNTY OF ALAMEDA TIMBER ST. AT CEDAR CT.

71 092 010001103 UNITED STATES OF AMERICA THORNTON AVE

901 019501800 SHIVAM REAL ESTATE LLC 5600 JOHN MUIR
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E. 2 Hearing to consider an Appeal of the Planning Commission’s decision to approve 
a Conditional Use Permit to allow Fitness 19, a physical fitness center located at 
6203 Jarvis Avenue (APN: 537-521-37) – from Deputy Community Development 
Director Interiano. (RESOLUTION) 
 
Background/Discussion –Mitch Gardner, on behalf of Fitness 19, applied for a Conditional Use 
Permit (CUP) to allow an “indoor sports and recreation” use at 6203 Jarvis Avenue (Fitness 19). 
A CUP is required for this use because it is located in the Community Commercial zoning 
district. The Planning Commission unanimously approved the CUP at a public hearing held on 
February 11, 2020. The adjacent property owner, VN Investment Group LLC, has appealed the 
decision of the Planning Commission. 
 
Fitness 19 is a physical fitness center/health club, which offers free-weights and cardio and 
strength equipment. Fitness 19 offers classes such as aerobics, Zumba, yoga, and Pilates. Fitness 
19 has over 100 locations nationally. The proposed location in Newark would employ 
approximately 35-40 employees, mostly part-time, with 5-6 full-time staff.  
 
Planning Commission and Appeal 
 
The application for Fitness 19 was originally heard by the Planning Commission on January 11, 
2020 . Following the public hearing, the Planning Commission continued the matter to February 
11, 2020 to allow staff time to research and address pertinent questions raised during 
the  meeting. After considering the matter at the February 11th Planning Commission Meeting, 
the Planning Commission unanimously voted to approve the CUP.  
 
The adjacent property owner, VN Investment Group LLC, opposes the application for three main 
reasons: a) the fitness use should not be exempt from CEQA as stated by the Community 
Development Department; and b) the parking study submitted by Fitness 19 did not take into 
account the peak use times of the shopping center; and c) there are Covenants, Conditions, and 
Restrictions (CC&R’s) which state that the adjacent property owner must approve the 
recreational use before it could be allowed at the location.  The appellant also opposes the 
application on the grounds that it would seriously impact the viability of Anytime Fitness which 
is located on the appellant’s property.  The following documents were submitted in support of 
the opposition to the project: 
 

 The neighboring business owner, Matt Morales of Anytime Fitness, submitted a petition 
of neighboring businesses that recommend denial of the Fitness 19 application 
(Attachment #6).  

 The adjacent property owner’s attorney, Nossaman LLP, submitted a letter in opposition 
of the application (Attachment #7). 

 The adjacent property owner and appellant, Long V. Nguyen, also submitted an extensive 
list of business owners in the shopping center who were opposed to the application 
(Attachment #8). 
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Analysis 
 
In the past, the Community Development Department has been very reluctant to support any 
non-retail use at this location.  Staff’s earlier reluctance was premised on the concept that the 
nearby Sprouts would support cross-store spending opportunities that a non-retail use would not 
provide.  The property owner has, over the past four years, made extensive efforts to attract a 
retail tenant to the existing space without success.  It does not appear that a retail tenant is viable 
at this location at this time.  
 
The Fitness 19 application is categorically exempt from CEQA as a Class 1 exemption (15301- 
Existing Facilities) as there are no exterior improvements proposed and the use will occupy an 
existing tenant space. Notably, the City has issued two other conditional use permits at this 
shopping center for both Anytime Fitness and Curves, with both projects also deemed exempt 
from CEQA on the same basis (15301 - Existing Facilities).  
 
Additionally, an independent traffic engineer reviewed Fitness 19’s parking analysis which 
resulted in the recommendation of an additional parking demand survey to be conducted during 
the lunch-time hours of 11:00AM to 1:00PM. The additional survey reveals that no additional 
parking impacts would occur.  
 
As it relates to the CC&R’s between the applicant and appellant, such provisions are not within 
the purview of the City and must be resolved by the property owners that are subject to the 
CC&R’s.  
 
In regards to the specific zoning standards, the proposed use is consistent with the site 
development regulations of the CC zoning district.  The proposed use would not result in any 
exterior building modifications, with the exception of a future sign, which has not been requested 
at this time. In general, interior modifications as shown on the floor plans include the main gym 
area, exercise rooms, small retail area and reception area. Staff required a parking analysis to 
consider the parking demands of the proposed use and the applicant provided a parking analysis, 
which evaluated all existing businesses in conjunction with the proposed fitness center use. The 
analysis revealed that there is sufficient parking to support the proposed use. Based on the results 
of the study and the additional survey of mid-day hours, staff included a condition for Fitness 19 
employees to park on those least-accessible parking spaces which are not convenient, readily 
visible or easily accessible, that are located on the north west and south of the subject building .  
 
The following documents associated with this application (that were also distributed at both 
Planning Commission meetings) were submitted to support the applicant:  

 The applicant submitted supporting documents which describe the operations and merits 
of having a Fitness 19 location (Attachment #2).   

 The applicant submitted a parking analysis in support of the application completed by 
Abrams Associates dated June 21, 2019 (Attachment #3). 

 The property owner submitted a petition in support of the application, which is signed by 
surrounding businesses (Attachment #4).  

 The property owner’s attorney, Bowles & Verna, have submitted three letters in support 
and justification for approving the Fitness 19 application (Attachment #5(a,b & c)) 
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In addition to the above documents, the property owner’s attorney submitted an additional letter 
after the Planning Commission meeting dated March 16, 2020 (Attachment 5.d). The letter 
further summarizes the merits of the project and furthers the arguments which include (1) The 
Fitness 19 project is Categorically Exempt from CEQA; (2) The Abrams Parking Analysis 
adequately addresses the impact of Fitness 19; (3) Substantial evidence supports the required 
CUP findings in favor of Fitness 19, and (4) Any restriction regarding the CC&R’s and adjacent 
property owners is irrelevant to the consideration of the application. 
 
Staff believes that the proposed business is complimentary to the shopping center and complies 
with the CUP findings described below and therefore recommends approval.  
 
Required Findings 

A. The proposed use is allowed within the applicable zoning district and complies with all 
other applicable provisions of this Ordinance and all other titles of the Municipal Code; 

 Response:  The proposed use is allowed through the issuance of a CUP to be consistent 
with the existing zoning. The application for a fitness center has been evaluated and 
found to be consistent with the type of uses found in the Community Commercial zoning 
district and be compatible with the surrounding commercial uses in the shopping center. 
This finding can be made in the affirmative. 

B. The proposed use is consistent with the General Plan and any applicable specific plan; 
 Response:  The proposed use is consistent with the GP Policy LU-1.1 Balance of Uses 

that states, “Maintain a reasonable balance of land uses in the city so that residents can 
live close to where they work and satisfy their shopping, educational, personal,   health,  
entertainment, and recreational needs close to home”.  The proposed use is also 
consistent with GP Policy LU-1.6 Strengthening the Retail Base that states “Diversify the 
retail base of the city to create jobs, generate tax revenue to support City services, and 
enable residents and workers to find the goods and services they need without leaving 
Newark.” This finding can be made in the affirmative. 

C. The proposed use will not be adverse to the public health, safety, or general welfare of 
the community, nor detrimental to surrounding properties or improvements; 

 Response: The proposed business would not have an adverse effect to public health, 
safety, or general welfare of the community or surrounding properties. Automobile 
parking, provided in the existing parking area at the shopping center, is sufficient for the 
proposed use and the other nearby uses. The proposed use would occupy a vacant 
commercial space in an existing shopping center that has complementary uses. 
Therefore, this finding can be made in the affirmative. 

D. Tax revenue generated by the development will exceed the City’s cost of the service 
demand as a result of the development or a compelling community benefit will be 
provided; 

 Response: The proposed use will occupy an existing commercial storefront that has been 
vacant for approximately four years within an existing shopping center and is not 
expected to result in a substantial change in the shopping center’s cost of service to the 
City. A portion of the indoor sports and recreation use will contain a retail area, which is 
expected to generate sales-tax revenue. This finding can be made in the affirmative. 

 



Report Thursday 
City Council Meeting May 28, 2020 
Page No. 4 E.2

E. The proposed use complies with any design or development standards applicable to the 
zoning district or the use in question unless waived or modified pursuant to the provisions 
of this Ordinance; 

 Response:  There are no planned improvements to the exterior of the building, therefore 
no design or development standards apply to this application. This finding can be made 
in the affirmative. 

F. The design, location, size, and operating characteristics of the proposed activity are 
compatible with the existing and reasonably foreseeable future land uses in the vicinity;  

 Response: The operating characteristics of the proposed use are expected to be 
compatible with the existing commercial tenants and would provide additional services 
for the shopping center customers.  This finding can be made in the affirmative. 

G. The site is physically suitable for the type, density and intensity of use being proposed, 
including access, utilities, and the absence of physical constraints. 

 Response:  The proposed is physically suitable for the type, density, and intensity of use 
being proposed, in that it would occupy an existing vacant space in the existing Sprouts 
center that is accessible, is served by utilities, and is without physical constraints.  This 
finding can be made in the affirmative. 

 
CEQA - This project is exempt from CEQA per 15301 Existing Facilities in that the proposed 
use would be located in an existing building where only minor alterations are proposed. 
 
Attachments –  

1. Planning Commission Resolution 
2. Fitness 19 Site Plan & Supplemental Information (December 27, 2019) 
3. Abrams Associates Parking Analysis (June 21, 2019) 
4. Petition in Support from Surrounding Business Owners (submitted by Steven 

Mavromihalis) December 5, 2019 
5. Letter in Support from property owner’s Attorney, Bowles & Verna 

a) December 5, 2019 
b) January 3, 2020 
c) February 4, 2020 
d) March 16, 2020 

 
6. Petition in Opposition from Matt Morales and surrounding businesses, October 5, 2019 
7. Letter in Opposition from VN Investment Group LLC’s attorney, Nossaman LLP, dated 

January 14, 2020. 
8. Petition in Opposition Surrounding Business Owners (submitted by Long V. Nguyen), 

dated January 27-28, 2020 
 
Action – Staff recommends that the City Council adopt a resolution upholding the decision of 
the Planning Commission approving Conditional Use Permit (U-20-1), subject to conditions of 
approval. 
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RESOLUTION NO.  
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWARK DENYING AN APPEAL AND UPHOLDING THE 
PLANNING COMMISSION’S APPROVAL OF U-20-1, A 
CONDITIONAL USE PERMIT TO ALLOW A FITNESS GYM AT 
6203 JARVIS AVENUE. (APN: 537-521-37)  

 
 WHEREAS, Mitchell Gardner on behalf of Fitness 19, (the “Applicant”) submitted an 
application to the City of Newark (the City”) for approval of a Conditional Use Permit, to allow an 
indoor sports and recreation use, Fitness 19 at 6203 Jarvis  Avenue (“Project”); and 
 
 WHEREAS, the property where the Project is located is designated Community 
Commercial in the City’s General Plan and zoned Community Commercial Zoning District in the 
Newark Municipal Code (the “NMC”). The NMC requires a Conditional Use Permit for an Indoor 
Sports and Recreational Use (NMC § 17.08.020); and  
 
 WHEREAS, Conditional Use Permits are required for uses that are generally consistent 
with the purposes of the zoning district where they are proposed but require special consideration 
to ensure that they can be designed, located, and operated in a manner that will not interfere with 
the use and enjoyment of surrounding properties (NMC § 17.35.010.); and 
  
 WHEREAS, the Planning Commission held duly noticed public hearings regarding the 
Project on January 11, 2020 and continued the hearing to February 11, 2020, at which time all 
interested parties had the opportunity to be heard regarding the Project; and 
 
 WHEREAS, the staff reports presented to the Planning Commission, on file with the 
Community Development Department and incorporated herein by reference, reflects the City’s 
independent judgment and analysis of the potential impacts from the Project; and 
  
 WHEREAS, the Planning Commission found the Project exempt from the California 
Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines, Article 19, Section 15301; 
and 
  
 WHEREAS, the Planning Commission, after considering the Project and entitlements, the 
staff report and all public comments and testimony provided at or prior to the public hearings on 
the Project, adopted a resolution and approved the Project subject to the conditions of approval on 
February 11, 2020 by a 5-0 decision; and 
  
 WHEREAS, following the February 11, 2020 decision of the Planning Commission, 
Nossaman LLP on behalf of VN Investment Group LLC, filed an appeal with the City Council of 
the City of Newark of the Planning Commission’s approval of the Project; and 
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WHEREAS, pursuant to  NMC Section 17.31.060, a public hearing notice was published in the Tri 
City Voice on May 12, 2020 and mailed as required, and the City Council held a public hearing on 
said appeal at 7:30 p.m. on May 28, 2020 where the City Council had an opportunity to consider all 
arguments made by and on behalf of the Appellant, the staff report, and all other testimony and 
evidence presented at the public hearing; and 
 

 WHEREAS, pursuant to NMC Chapter 17.35 (Use Permits), the City Council has 
determined that it can make the below required findings pursuant to Newark pursuant to NMC 
Section 17.35.060 to grant the conditional use permit: 

A. The proposed use is allowed within the applicable zoning district and complies with all 
other applicable zoning district and complies with all other applicable provisions of this 
Ordinance and all other titles of the Municipal Code; 
 
Response: The proposed use is allowed through the issuance of a CUP to be consistent 
with the existing zoning. The application for a fitness center has  been evaluated and 
found to be consistent with the type of uses found in the Community Commercial zoning 
district and be compatible with the surrounding commercial uses in the shopping center. 
This finding can be made in the affirmative.

B. The proposed use is consistent with the General Plan and any applicable specific plan; 
 
Response:  The proposed use is consistent with the GP Policy LU-1.1 Balance of Uses 
that states, “Maintain a reasonable balance of land uses in the city so that residents can 
live close to where they work and satisfy their shopping, educational, personal,   health,  
entertainment, and recreational needs close to home”.  The proposed use is also 
consistent with GP Policy LU-1.6 Strengthening the Retail Base that states “Diversify 
the retail base of the city to create jobs, generate tax revenue to support City services, 
and enable residents and workers to find the goods and services they need without 
leaving Newark.” This finding can be made in the affirmative. 
  

C. The proposed use will not be adverse to the public health, safety, or general 
welfare of the community, nor detrimental to surrounding properties or improvements; 

 
Response: The proposed business would not have an adverse effect to public health, 
safety, or general welfare of the community or surrounding properties. Automobile 
parking, provided in the existing parking area at the shopping center, is sufficient for the 
proposed use and the other nearby uses. The proposed use would occupy a vacant 
commercial space in an existing shopping center that has complementary uses. 
Therefore, this finding can be made in the affirmative. 

 

D. Tax revenue generated by the development will exceed the City’s cost of the service 
demand as a result of the development or a compelling community benefit will be 
provided. 
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Response: The proposed use will occupy an existing commercial storefront that has 
been vacant for approximately four years within an existing shopping center and is not 
expected to result in a substantial change in the shopping center’s cost of service to the 
City. A portion of the indoor sports and recreation use will contain a retail area, which 
is expected to generate sales-tax revenue. This finding can be made in the affirmative. 

E. The proposed use complies with any design or development standards applicable to 
the zoning district or the use in question unless waived or modified pursuant to the 
provisions of this Ordinance; 

 

Response: There are no planned improvements to the exterior of the building, therefore 
no design or development standards apply to this application. This finding can be made 
in the affirmative. 

F. The design, location, size, and operating characteristics of the proposed activity are 
compatible with the existing and reasonably foreseeable future land uses in the vicinity; 
and 
 
Response: The operating characteristics of the proposed use are expected to be 
compatible with the existing commercial tenants and would provide additional services 
for the shopping center customers.  This finding can be made in the affirmative. 

G. The site is physically suitable for the type, density, and intensity of use being proposed, 
including access, utilities, and the absence of physical constraints. 
 
Response:  The proposed business is physically suitable for the type, density, and 
intensity of use being proposed, in that it would occupy an existing vacant space in the 
Sprouts center that is accessible, is served by utilities and without physical constraints.  
This finding can be made in the affirmative. 
 

 
 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Newark as 
follows: 
 
 Section 1. That the forgoing recitals are true and correct and made part of this Resolution.  
 
 Section 2. That the City Council has reviewed, considered and evaluated this Appeal 
based on the entirety of the record and following consideration of all materials and public 
comments received at the hearing.   
 
 Section 3: That the Project qualifies as categorically exempt from CEQA per CEQA 
Guidelines, Article 19, Section 15301, because it is an Existing Facility that involves minor 
alterations and negligible expansion of use; and 
 
 Section 4. That the City Council hereby denies the appeal and upholds the decision of the 
Planning Commission to approve an application for the CUP with the following conditions: 
 

1. Fitness 19 shall require its employees to park in the rear sides (area #1, 22 & 23) as 
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shown in Abrams Associates parking analysis of the building. 
2. A Sign Permit will be required for any future sign on the exterior of the building. 
3. The site and its improvements shall be maintained in a neat and presentable condition, to 

the satisfaction of the Community Development Director. This shall include, but not be 
limited to, repainting surfaces damaged by graffiti and site clean-up. Graffiti 
removal/repainting and site clean-up shall occur on a continuing, as needed basis. Any 
vehicle or portable building brought on the site shall remain graffiti free. 

4. Construction equipment, including compressors, generators and mobile equipment shall 
be fitted with heavy-duty mufflers designed to reduce noise impacts. 

5. Planning inspection is required prior to occupancy. 
6. All proposed changes from approved exhibits shall be submitted to the Community 

Development Director who shall decide if they warrant Planning Commission and City 
Council review and, if so decided, said changes shall be submitted for the Commission’s 
and Council’s review and decision. The applicant shall pay the prevailing fee for each 
additional separate submittal of project exhibits requiring Planning Commission and/or 
City Council review and approval. 

7. If any condition of this conditional use permit be declared invalid or unenforceable by a 
court of competent jurisdiction, this conditional use permit shall terminate and be of no 
force and effect, at the election of the City Council on motion. 

8. The applicant hereby agrees to defend, indemnify, and save harmless the City of Newark, 
its Council, boards, commissions, officers, employees and agents, from and against any 
and all claims, suits, actions, liability, loss, damage, expense, cost (including, without 
limitation, attorneys’ fees, costs and fees of litigation) of every nature, kind or 
description, which may be brought by a third party against, or suffered or sustained by, 
the City of Newark, its Council, boards, commissions, officers, employees or agents to 
challenge or void the permit granted herein or any California Environmental Quality Act 
determinations related thereto. 

9. In the event that any person should bring an action to attack, set aside, void or annul the 
City’s approval of this project, the applicant shall defend, indemnify and hold harmless 
the City and/or its agents, officers and employees from any claim, action, or proceeding 
against the City and/or its agents, officers and employees with counsel selected by the 
applicant (which shall be the same counsel used by applicant) and reasonably approved 
by the City.  Applicant’s obligation to defend, indemnify and hold harmless the City 
and/or its agents, officers and employees shall be subject to the City’s compliance with 
Government Code Section 66474.9. 

10. The Conditions of Project Approval set forth herein may include certain fees, dedication 
requirements, reservation requirements and other exactions.  Pursuant to Government 
Code Section 66020(d)(1), these Conditions constitute written notice of a statement of the 
amount of such fees, and a description of the dedications, reservations and other 
exactions.  The applicant is hereby further notified that the 90-day approval period in 
which the applicant may protest these fees, dedications, reservations and other exactions, 
pursuant to Government Code Section 66020(a), has begun.  If the applicant fails to file a 
protest within this 90-day period complying with all of the requirements of Section 
66020, the applicant will be legally barred from later challenging such exactions. 
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 BE IT FURTHER RESOLVED, that the City Council has determined that it could make 
the necessary findings pursuant to NMC Section 17.35.060 and directs that a copy of the 
Resolution be mailed to the applicant. 
 
 BE IT FURTHER RESOLVED, that this Resolution shall take effect immediately upon 
passage.  
  

















 
g2 design/build inc 

 
 

27 December 2019 
 
Art Interiano 
Deputy Community Development Director 
City of Newark 
37101 Newark Blvd. 
Newark, CA 94560 
 

Supplemental Information in Support of Fitness 19 CUP Application 
 
Provided herein is supplemental information regarding the Fitness 19 CUP Application located at 6203 
Jarvis Avenue, which is now tentatively set for hearing by the Newark Planning Commission on January 
14, 2020.  We respectfully request that this information be included in the Staff Report, and ultimately, 
that our letter and attachments be provided to all members of the Planning Commission. 
 
History of Land Use Approvals 
 
Over the last 10 years working with Fitness 19, G2 Design Build Inc has processed 17 Land Use 
Applications/Discretionary Entitlements in California alone.  Of these 17 applications, all were backed up 
by a positive staff report recommending approval, and all were approved at the planning commission 
without a single dissenting vote.   The list of Fitness 19 cities is as follows: Covina, Oxnard, Rancho 
Cucamonga, Moreno Valley, Riverside, Dublin, Chatsworth and Eagle Rock in Los Angeles, Perris, 
Thousand Oaks, Claremont, Santa Barbara, Oakland, Hemet, Daly City, San Ramon, and Oceanside.   
 
In these other cities much of the discussion at the various planning commissions pertained to bringing 
an active, lively, and destination-oriented tenant to the community and, specifically, to the retail centers 
where Fitness 19 has been a welcome addition.  We would like to provide some additional perspective 
and information to the City of Newark on this subject.   
 
Fitness 19 and Tax Generation 
 
Over a period of three weeks – we shut it down a few days before the prior December 10 hearing date – 
Fitness 19 posted an online poll asking Facebook users within a five mile radius of the Four Corners 
shopping center if they would like to see a new Fitness 19 in Newark.  In only three weeks we collected 
over 400 names.  The input received confirmed two things we already believed to be true:  

1) Residents of Newark would love to see a high quality, family-friendly, affordable exercise 
offering like Fitness 19 in Newark; and   

2) We also saw strong positive responses from residents in Fremont and Union City.   



In addition to providing contact information, Facebook users had the ability to share their enthusiastic 
comments on bringing Fitness 19 to Newark.  Here are examples from several people.  J Farinacci: “I 
would leave Bay Club and join Fitness 19 instead.”  M. Cortes: “Yes, please open a fitness 19 in Newark 
CA.”   J. Piple: “Yes please.”  V. Prasad: “Newark please.”  R. Zamora: “Please pleas (sic) good for 
everybody.”   From the hundreds of responses, we saw particularly strong confirmation that Union City 
is under-served by fitness; and that the proximity of a new Fitness 19 gym to Highways 84 and 880 will 
attract commuters on the way to and from work. 

We think it also important to put an end to the false narrative that Fitness 19 will not generate sales tax 
for the City of Newark.  First, Fitness 19 does in fact sell taxable items.  We have “ready-to-drink” energy 
drinks for before workout and protein drinks for after workout.  We sell many varieties and brands of 
healthy snacks that members often purchase on the way in or out.  We sell supplements in the form of 
powders and vitamins as well as apparel.  We sell retail items that gym goers may need like gloves, heart 
rate monitors, headphones, etc.  Lastly, our tanning facility charges sales tax for those members who 
want to use the service.        

When the Fitness 19 CUP Application is approved and the club is opened, hundreds of visitors per day, 
many of them commuters from nearby communities, will visit the Four Corners shopping center ONLY 
because Fitness 19 is a tenant.  The benefit of having Fitness 19 in the shopping center to other retail 
and restaurant tenants in the shopping center, and to the City of Newark, should not be ignored or 
discounted.  With a 28,000 square foot vacancy you get nothing.  With Fitness 19 you get hundreds of 
thousands of new and unique visits to the Four Corners center annually, with positive direct and indirect 
economic and sales tax benefits to Newark.  Approval of the Fitness 19 application will bring real value 
to the City. 

 
Retail in the News 
 
Provided below are links to various news articles from The Wall Street Journal to the Chicago Tribune 
that identify the trends in Retail as related to Fitness uses.  We have included the headline and small 
blurb for reference.  

https://www.google.com/amp/s/www.cnbc.com/amp/2018/02/01/malls-hope-to-get-back-in-
shape-by-adding-gyms.html 

REAL ESTATE 

Malls hope to get back 
in shape by adding 
gyms 
PUBLISHED THU, FEB 1 201810:53 AM ESTUPDATED THU, FEB 1 20187:16 PM EST 



 

KEY POINTS 

 Malls are turning to health clubs to help boost foot traffic. 

 The number of gym leases in malls has doubled in the last five years. 

 Apparel has dropped from 70 percent of the mall space to close to 40 percent. 

WATCH NOW  
V I D E O 0 1 : 2 8  

Malls hope to get back in shape by adding 
gyms 

The fitness industry is booming. The mall business is not. Put a gym in a mall, 
and boom, you suddenly have a busier mall. Anything to get foot traffic, even 
if they’re sweaty feet. 

 



https://www.brookfieldpropertiesretail.com/about-us/news/fitness-is-revolutionizing-the-
shopping-center.html 

 

 

https://www.google.com/amp/s/www.wsj.com/amp/articles/malls-never-wanted-gyms-
now-they-court-them-1511697600 

 HEALTH  
  FITNESS 

Malls Never Wanted Gyms. Now 
They Court Them 
Retailer woes, fitness industry boom turn former pariahs into anchor 
tenants 

Todd Mullins and his wife, Julie, started going to a shopping center 15 minutes from 

their Palm Beach Gardens, Fla., home about a year ago—after they joined a gym 

inside of it. They work out at the Orangetheory Fitness there three to four times a 

week, and at least half the time visit a nearby juice shop, restaurant or Trader Joe’s, 

he says. 

“There would be no other reason to go to that mall,” says Mr. Mullins, a senior 

pastor at a local church. 

... 

TO READ THE FULL STORY 

 

https://www.metrocommercial.com/news/the-growing-popularity-of-fitness-tenants-in-
shopping-centers/ 

Health and wellness are not just trends, they are a way of life for 
most people today, especially millennials who are highly 
influenced by how they appear in photos and social media. With 
society’s growing emphasis on healthy living and self-care, more 
people are getting themselves to the gym to exercise so that they 
look and feel their best. In fact, according to the International 



Health, Racquet, and Sportsclub Association, the number of 
health club members grew by 33.6 percent from 2008 to 2017. 
People are more health-conscious than ever before, making 
fitness tenants large and small a staple at every community 
shopping center. 

The rise in popularity of fitness tenants at shopping centers 

An increasing number of fitness tenants are popping up at 
shopping centers as consumers value having everything in one 
place. As a result, there are fewer freestanding gyms and stand-
alone fitness studios. Rather, fitness tenants are moving into 
shopping centers alongside grocery, office, medical, fast-casual 
restaurants, and other traditional and non-traditional retail tenants 
to capitalize on the existing customer base and foot traffic. 

Before or after working out, people are more likely to grab a quick 
bite to eat, shop for groceries, or pick up their dry cleaning from a 
neighboring business. Overall, the addition of a fitness tenant is a 
smart move for brokers and landlords when leasing a shopping 
center. 
 

https://www.google.com/amp/s/www.chicagotribune.com/business/ct-biz-malls-bringing-
in-gyms-0610-story.html%3foutputType=amp 

Rooftop pools, UFC gyms and cycling 
studios: Fitness centers filling retail void at 
Chicago-area malls 
By LAUREN ZUMBACH 

CHICAGO TRIBUNE | 
JUN 08, 2018 | 2:51 PM 



 

Mallgoers walk past an ad for fitness-related businesses at the Yorktown 

Center shopping mall, June 5, 2018, in Lombard. (John J. Kim / Chicago 

Tribune) 

While mall walkers strolled Yorktown Center’s quiet corridors before most 

shops opened Monday morning, a handful of visitors in search of a tougher 

workout strode straight from their cars to the fitness studios along the 

Lombard mall’s western side. 

Shopping centers used to shun gyms and workout studios, believing clients 

would clog parking lots without patronizing shops post-workout. But 

consumers’ changing shopping habits left some mall-based chains foundering, 

from department stores like Carson’s, which is in the process of shutting down 

all its stores, to smaller shops like Gymboree and Rue 21, which announced 

hundreds of closures last year. That’s pushed mall operators to turn the empty 

stores they’ve left into places for customers to do more than just shop. 

Increasingly, that can mean sweating through a workout. Consumers are 

growing more health-conscious, so “it’s the perfect storm,” said Jason Press, 

vice president at real estate firm JLL. 

The trend isn’t new — Chicago-based mall operator GGP says it has been 

working with fitness tenants for more than a decade — but it is growing. The 

amount of space leased by fitness centers and gyms in malls and upscale open-

air shopping centers grew about 69 percent nationwide over the past five 

years, according to data firm CoStar Group, and the number of leases has 

nearly doubled. 
 

 

 

 

 

 



 

The Eagle Rock Case Study   

Fitness 19 currently operates a successful health club inside the Eagle Rock Plaza.  (Eagle Rock is part of 
the City of Los Angeles located between Glendale and Pasadena.)  This is a fully enclosed typical “mall” 
property originally constructed in 1974.   Fitness 19 does not have its own exterior entrance, and 
shoppers and customers must enter through the main mall; we are truly occupying 23,000 square feet 
of space meant for retailers.   

Prior to the Fitness 19 tenancy the space was split into 4-5 different shop spaces.  NONE of those 
tenants had executed leases with more than a one-year term; most were renting on a month-to-month 
basis.   The mall had no long term offers from regional or national retailers and had been forced to settle 
for substantial vacancies and short term or transient, low value tenants.  Furthermore, even when 
spaces were occupied the stores generated very little in the way of visitors bringing no benefits to their 
co-tenants. 

Fitness 19 applied for and received entitlements including a zoning variance for the space and opened in 
May 2018.  The positive impacts on the Eagle Rock Plaza since opening have been clear.  Fitness 19 has 
attracted thousands of new members, hundreds of prospective new members each month, and 
hundreds of member workouts each day.  The mall is receiving more in rent from a long-term tenant 
than previously received from multiple smaller and less appealing retailers.  Most significantly, foot 
traffic and customer visits to the Eagle Rock Plaza, and resulting sales and tax revenues, are up 
substantially because Fitness 19 chose to invest.  Mall management and our co-tenants have also 
expressed appreciation for all the foot traffic and attention the gym has brought to the mall.  It is 
important to note that, due to the overwhelming success in the mall, a second application to expand the 
gym has been processed with great support from the mall owner and the Eagle Rock Neighborhood 
Council. 

Fitness 19 Design and Construction 
 
With each new Fitness 19, we take a thoughtful approach in designing the health club experience.  We 
strive to create a casual elegance and spa-like feel while maintaining the undeniable characteristics of a 
full-fledged fitness center.  Durable, high quality materials are set against the open ceiling with the 
industrial look of exposed ducting and electrical conduits.  The clubs have a clean, yet comfortable feel 
designed to encourage all members of the community to feel welcome.  We have always believed that 
the member is at the core of our success.  We draw our inspiration from the customer:  What do they 
want from an exercise perspective?  How do they want to feel when they are inside the gym?  We 
believe this strategy and thoughtfulness have been one of the great contributing factors to Fitness 19’s 
success.  Provided below are photos of recently finished facilities highlighting our joint commitments to 
exercise and member experience. 
 
 
 
 
 
 
 



Fitness 19 Dublin Lobby Area 
 

 
 
Fitness 19 Dublin – Cycle Room 
 

 



Fitness 19 Dublin – Cardio Area 
 

 
 
Fitness 19 – Typical Locker Room 
 

 



Fitness 19 Dublin - Bridge 
 

 
 
Fitness 19 Covina – Group Classroom Entrances 
 

 



 
 
Conclusion 
 
We would like to thank the Planning Commission, and City staff, for your consideration of this 
information.  The Fitness 19 project is a great fit for Newark, and we ask that our CUP Application be 
approved.  Please don’t hesitate to contact us if there are any questions.  Thank you.   
 
 
Sincerely yours, 
 
 
 
Mitchell Gardner     Bob Rodger 
g2 Design Build Inc.     Fitness 19 
 
 
 



















































































































































































































































































































































































 
Report Thursday 
City Council Meeting May 28, 2020 
Page No. 1    F.1 

F.1 Removal of the voter registration requirement for City appointed Boards, 
Commissions, and Committees members – from City Clerk Harrington and Interim 
City Attorney Kokotaylo. (ORDINANCE INTRODUCTION)(RESOLUTION) 

 
Background/Discussion –  On October 12, 2019, Governor Newsom signed into law Senate Bill 
225 (SB 225) providing that a person, regardless of citizenship or immigration status, is eligible 
to hold an appointed civil office if the person is 18 years of age and a resident of the state.  The 
bill also provides that a person appointed to civil office, regardless of citizenship or immigration 
status, may receive any form of compensation that the person is not otherwise prohibited from 
receiving pursuant to federal law, including but not limited to, any stipend, grant, or 
reimbursement of personal expenses that is associated with carrying out the duties of that office.  
Under the new law, for residents to qualify to serve on a local board, commission, or committee, 
they must be 18 and a resident of the City of Newark, they do not have be a United States 
citizen.  SB 225 does not apply to the City Council; voter registration is still required for elected 
office.   
 
The City of Newark Local Appointments currently consists of the Planning Commission, Senior 
Citizen Standing Advisory Committee, Community Development Advisory Committee, and the 
Measure GG Tax Oversight Committee.  Staff has reviewed the formation of these Committees 
and Commission.  Voter registration requirements were found in The Guidelines and Procedures 
for the Senior Citizen Standing Advisory Committee and Newark Municipal Code Section 
2.12.020 Qualifications for Planning Commissioners.  The remaining committees did not require 
voter registration. 
 
The Guidelines and Procedures for the Senior Citizen Standing Advisory Committee 
(Guidelines) has been revised to remove the voter registration requirement.  Staff is 
recommending a few additional revisions to the Guidelines since they were last reviewed in 
2011. Section VIII Brown Act Compliance, Paragraph B, should be updated to reflect that the 
Senior Citizen Standing Advisory Committee Agendas are posted at the Clark W. Redeker 
Newark Senior Center, in addition to the postings at City Hall, the Silliman Center, and the 
Newark Library.  The Affidavits of Postings will also be kept within the timeframe established 
by the City of Newark Citywide Records Retention Schedule(two years).  Redlined copies of the 
proposed revisions are attached.  
 
An ordinance has been prepared removing the voter registration requirement for Planning 
Commissioners from Newark Municipal Code Section 2.12.020 Qualifications. 
 
Attachments – Resolution, Ordinance, Senate Bill 225 
 
Action – Staff recommends that the City Council introduce an ordinance amending Section 
2.12.020, “Qualifications” of the Newark Municipal Code amending the qualification 
requirements for Planning Commissioners and, by resolution, approve the revised Guidelines and 
Procedures for the Senior Citizen Standing Advisory Committee.  
 



RESOLUTION NO.  
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWARK APPROVING THE REVISED GUIDELINES AND 
PROCEDURES FOR THE SENIOR CITIZEN STANDING 
ADVISORY COMMITTEE 

 
 
 WHEREAS, on October 12, 2019, Governor Newsom signed into law providing that a 
person, regardless or citizenship of immigration status, is eligible to hold an appointed civil 
office if the person is 18 years of age and a resident of the state; and 
 
 WHEREAS, staff has reviewed the formation of the current City Committees and 
Commission and finds a need to revise the Senior Citizen Standing Advisory Committee 
Guidelines to remove the voter registration requirement; and 
 
 WHEREAS, staff also recommends revising the Senior Citizen Standing Advisory 
Committee Guidelines to reflect the current agenda posting locations and retention of the 
Affidavits of Postings for the agendas will be in compliance with the City of Newark Citywide 
Records Retention Schedule. 
 
 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Newark that 
the Senior Citizen Standing Advisory Committee bylaws be amended as follows: 
 
II. INTRODUCTION  
 
B. The City Council appoints citizens to serve on committees.  Any person interested in serving 
on a City advisory body is invited to complete an application form and submit it to the City 
Clerk.  Applications remain on file for one year.  When a committee is formed or vacancy 
occurs, it is publicized and applications of persons interested in serving on a particular body are 
forwarded to the City Council.  The City Council makes the appointment.  Applicants are 
required to be registered voters who reside within the City. 
 
VIII. BROWN ACT COMPLIANCE  
 

The agenda for each regular Committee meeting and each adjourned regular meeting will 
be posted in three places visible to the public at least 72 hours prior to the meeting. 
 
These three places, as designated by the City Council, are as follows: 
 

1. City Administration Building 
2. Newark Library 
3. Silliman Center 

 
The Senior Citizen Standing Advisory Committee agenda will also be posted at the Clark 
W. Redeker Newark Senior Center.  

 



Resolution No.     2 

A record of these postings will be maintained, per the Citywide Record Retention 
Schedule.  It will include a declaration of the time and place of each posting. (2/94, 
1/2011) 
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SENIOR CITIZEN STANDING 
ADVISORY COMMITTEE 

 
I. ASSIGNMENT 
 

The Senior Citizen Standing Advisory Committee will research senior citizen needs in the 
City of Newark and identify those needs which require assistance.  The recommendations 
should be limited to areas that are not provided for or are not being met by other Federal, 
State, County, or private agency programs available to Newark residents. (2/94) 

 
 A. Process 
 

The City Council shall appoint a Council Member to serve as the City Council 
representative and Chairperson to the Committee.  Committee members will represent 
Newark senior citizens. 
 
In developing recommendations to the City Council, a vote of the Committee may be 
required.  In the event the Chairperson considers a vote of the Committee is necessary, 
Committee members will each have one vote.  Any recommendations will be 
submitted to the City Council as representative of the Committee as a whole. 
 
Meetings will be held monthly at the Newark Senior Center.  If a member is unable to 
attend a meeting, he/she should advise the Chairperson or City staff assigned to the 
Committee.  (2/94) 

 
 B. Product 
 

The Committee will recommend policies for the City Council; members will be 
expected to provide any information which they feel is pertinent to the well being of 
Newark's senior citizens. 
 
The Committee is not a decision-making body.  The final decisions on meeting the 
needs of senior citizens in the City of Newark are the responsibility of the City Council. 

 
 C. Deadline 
 

The Committee is a permanent and standing committee. 
 
II. INTRODUCTION 
 
 A. Use of Citizen Advisory Committees 
 

Citizen Advisory Committees play an important role in City government by assisting 
and advising the City Council in formulating policy.  The process, the end product(s), 
and the deadline will be set forth in the Assignment at the front of this handbook and 
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will vary for different committees.  Committees are formed by City Council resolution 
to handle specific projects or areas of concern. 
 
This handbook describes the guidelines and procedures to be observed in the conduct 
of committees of the City of Newark. 

 
 B. Appointment of Committees 
 

The City Council appoints citizens to serve on committees.  Any person interested in 
serving on a City advisory body is invited to complete an application form and submit 
it to the City Clerk.  Applications remain on file for one year.  When a committee is 
formed or vacancy occurs, it is publicized and applications of persons interested in 
serving on a particular body are forwarded to the City Council.  The City Council 
makes the appointment.  Applicants are required to reside within the City. (2/94) 
 
The Senior Citizen Standing Advisory Committee shall be made up of no less than 
eight (8) Committee members and no more than twelve (12) Committee members plus 
a City Council representative.  The Committee members must be 55 years or older.  
(2/94, 1/2011) 

 
 C. Term of Office 
 

The term of office of Committee members shall be for two years.  The committee will 
be made up of no less than eight (8) Committee members and no more than twelve (12) 
Committee members plus a City Council representative.  (2/94, 3/98, 1/2011) 

 
III. ASSIGNMENT TO THE COMMITTEE 
 

The City Council will make a formal written assignment to the Committee.  The assignment 
will include the process, the end product(s), and a proposed time deadline for completing the 
assignment.  The City Council will further clarify the assignment and extend time deadlines 
if requested by the Committee.  This assignment and the deadline are set forth in the 
Assignment at the front of this handbook.  Any change or expansion of the assignment or 
deadline will occur only with the approval of the City Council. (2/94) 

 
IV. MEETINGS 
 
 A. Meeting Schedule 
 

The committee needs to establish its regular meeting schedule at the first meeting.  
Attendance of Committee members is critical to the effective completion of the 
Assignment. 
 
Committees meet on a regular basis, usually once or twice a month.  City Council 
policy requires that meetings be held at the City Administration Building or at other 
City facilities.  In compliance with state open-meetings laws (Brown Act), the 

Deleted: be registered voters who 



3 
 

meetings of these bodies are open to the public.  A member who is unable to attend a 
meeting is responsible for notifying the Committee Chairperson or City staff assigned 
to assist the committee at the earliest possible time.  Attendance at Committee 
meetings is critical; thus, members may be removed for failure to meet attendance 
requirements. (See Attendance) 

 
 B. Appointment of Chairperson and Vice Chairperson 
 

Where the assignment requires, the City Council may name a Chairperson and Vice 
Chairperson or permit election of these officers by the Committee.  Normally, if a City 
Council Member sits on a Committee, the Council Member will chair the Committee.  
The Chairperson and Vice Chairperson will serve in that capacity for the duration of 
the Committee.  A Committee member may qualify to be elected as Vice Chairperson 
only after he/she has served on the Committee six months or longer. (2/94) 

 
 C. Procedural Rules 

 
The Chairperson shall oversee the Committee's performance.  The Chairperson will be 
directly responsible to the City Council. 
 
The Chairperson shall also be responsible for: 
 

  Calling meetings, preparing agendas, and presiding at same; 
 

  Providing ample opportunity for members to express themselves by engendering 
an atmosphere conducive to frank and open discussions; 

 
  Keeping Committee members well informed of their mandated purpose and on 

target regarding time requirements; 
 

  Attending City Council and Planning Commission meetings on request to report 
progress and coordinate efforts with other committees; and 

 
  Setting deadlines for work to be completed and checking from time to time with 

members who have been assigned work to see that work is progressing toward 
completion. 

 
The Vice Chairperson of the Committee shall act in the absence of the Chairperson and 
generally conduct meetings and perform functions as listed herein.  In the absence of 
both Chairperson and Vice Chairperson, a City staff person will conduct the meeting. 
(2/94) 
 
A majority of the total appointed Committee membership shall constitute a quorum.  
In the event the assignment requires a vote, a quorum is necessary to vote on any 
action.  A simple democratic majority vote of those voting shall decide a question 
before the Committee.  City staff will not vote on Committee recommendations.  The 
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Committee shall strive to reach a consensus of the Committee's entire membership 
rather than a bare majority of the quorum present when making a recommendation to 
the City Council or Planning Commission. (1/2011) 

 
 D. Committee Records 

 
Committee agendas, minutes, and other necessary records will be maintained by the 
City staff assigned to assist the Committee. 

 
V. ATTENDANCE 
 
 A. Attendance Expectations 
 

Attendance of Committee members is essential for adequate consideration of the 
material before the Committee. Reading minutes and preparatory material cannot 
replace participation in Committee meetings.  Committee members must commit 
themselves to meeting attendance.  If during the Committee assignment circumstances 
arise which make attendance difficult, the Committee member should resign from the 
Committee.  (If a member resigns early, his/her concern about attendance will be 
respected in future applications for Committee assignments.) 
 
Committee members are asked to contact the Committee Chairperson or City staff 
assigned to assist the Committee before the meeting if they must miss a meeting. 

 
 B. Termination from Committee Membership 
 

If a Committee member misses two consecutive meetings or three meetings within a 
six month period, he/she may be dropped from Committee membership. (10/2010) 

 
VI. CITY STAFF ASSISTANCE 
 

The Committee will have available such assistance of City staff as may be required to 
perform its assignment.  The staff assignments and administrative procedures will be under 
the general direction and supervision of the City Manager. 

 
VII. COMMITTEE REPORT 
 

When the Assignment requires a report, this report should reflect a consensus of the 
Committee.  A consensus means willingness to go along with the recommendation although 
it does not meet all of the members' desires.  If a minority of the Committee remains 
strenuously opposed to the Committee recommendation, they may present a minority report 
on the recommendation.  City staff may also submit an independent report. 
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VIII. BROWN ACT COMPLIANCE 
 
 A. Policy 
 

It is the policy of the Brown Act that public boards, commissions, committees, task 
forces, and other multi-member bodies created by local agencies in this State exist to 
aid in the conduct of the people's business.  It is the intent of the law that their actions 
be taken openly and that deliberations be conducted openly. 
 
The agenda will bear a brief general description of each item of business to be 
transacted or discussed at the meeting.  The description will be of sufficient detail to 
inform the public of the general nature of the subject matter of the item so that the 
public may seek further information on items of interest.  The description will focus 
on the substance of the matter rather than the contemplated action. 
 
If a Committee member or staff member intends to bring up an item for discussion or 
action, it is to be included on the posted agenda unless the item qualifies as an 
exception as outlined below: 
 
a. The Committee makes a determination that "the need to take action" arose after 

the agenda was posted.  This determination requires the affirmative votes of at 
least two-thirds of the members or an unanimous vote if less than two-thirds of 
the members are present.  If the Committee is able to make such a determination, 
a motion will be made, seconded, and voted upon, and that action along with a 
brief explanation will state the need for action and the reason that the need arose 
after the agenda was posted. 
 
In general, if either the members or staff knew of the need for action before the 
agenda was posted and the item was not included on the agenda for reasons of 
scheduling convenience or oversight, then the member could not properly 
determine that the need arose after the agenda was posted. 

 
b. The Committee determines that an emergency situation exists.  A motion will be 

made, seconded, and the vote and action taken, along with a brief explanation of 
the emergency, will be included in the minutes of that meeting.  This 
determination requires the affirmative vote of a majority of the members. 

 
Any matter not on the agenda and brought up by a member of the public during a 
Committee meeting, may be placed on a future Committee agenda if appropriate to the 
Committee's Assignment.  The Committee will defer discussion and action on such 
matters while providing a procedure for responding to the public. 
 
Any questions regarding the application of the Brown Act should be directed to the 
City Clerk or the City Attorney. 
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 B.  Meetings Generally 
 

The Brown Act requires that a Committee, by formal minute action, provide the time 
for holding regular meetings. 
 
A Committee may adjourn or continue any regular or adjourned regular meeting to a 
time and place specified in the order of adjournment or continuance.  A copy of Notice 
of Adjournment or Continuance shall be conspicuously posted on or near the place 
where the regular or adjourned regular meeting was held. 
 
When a regular or adjourned regular meeting is adjourned, the resulting adjourned 
regular meeting is a regular meeting for all purposes. 
 
The agenda for each regular Committee meeting and each adjourned regular meeting 
will be posted in three places visible to the public at least 72 hours prior to the meeting. 
 
These three places, as designated by the City Council, are as follows: 
 

1. City Administration Building 
2. Newark Library 
3. Silliman Center 

 
The Senior Citizen Standing Advisory Committee agenda will also be posted at the 
Clark W. Redeker Newark Senior Center.  
 
A record of these postings will be maintained, per the Citywide Record Retention 
Schedule.  It will include a declaration of the time and place of each posting. (2/94, 
1/2011) 



ORDINANCE NO. 
 

ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
NEWARK AMENDING SECTION 2.12.020, 
“QUALIFICATIONS,” OF THE NEWARK MUNICIPAL 
CODE AMENDING THE QUALIFICATION 
REQUIREMENTS FOR PLANNING COMMISSIONERS  
 

 
 WHEREAS, Section 2.12.020, “Qualifications,” of the Newark Municipal Code requires 
that Planning Commissioners be registered voters residing within the City of Newark; and 
 
 WHEREAS, on October 12, 2019, Governor Newsom signed into law Senate Bill 225 
which provides that a person, regardless of citizenship or immigration status, is eligible to hold 
an appointed civil office if the person is 18 years of age and a resident of the state; and 
 
 WHEREAS, Senate Bill 225 also provides that a person appointed to civil office, 
regardless of citizenship or immigration status, may receive any form of compensation that the 
person is not otherwise prohibited from receiving pursuant to federal law, including, but not 
limited to, any stipend, grant, or reimbursement of personal expenses that is associated with 
carrying out the duties of that office; and  
 
 WHEREAS, by enacting this Ordinance, the City Council intends to require that its 
Planning Commissioners be residents of the City that are 18 years of age while removing the 
requirement that Planning Commissioners be registered voters. 
 
 NOW, THEREFORE, the City Council of the City of Newark does ordain as follows: 
 
Section 1.  Recitals Made Findings.  The above recitals are hereby declared to be true and 
correct and findings of the City Council of the City of Newark. 
 
Section 2.  CEQA.  Approval of the amendments is exempt from further environmental review 
under the general rule in California Environmental Quality Act (CEQA) Guidelines Section 
15061(b)(3) that CEQA only applies to projects that have the potential for causing a significant 
effect on the environment.  As a series of text amendments and additions, it can be seen with 
certainty that there is no possibility that the ordinance will have a significant effect on the 
environment. 
 
Section 3.  Amendment. Section 2.12.020, “Qualifications,” of Chapter 12.12 of Title 2 of the 
Newark Municipal Code is hereby amended as follows (with text in strikeout indicating deletion 
and double underline indicating addition):   
 
 
 
 
 



2.12.020 - Qualifications. 
 

Five members of the commission, that shall be registered voters residing reside within the 
city and be at least 18 years of age, and shall be appointed by the mayor, with the 
approval of the city council.  

 
Section 4.  Severability.  If any provision of this Ordinance or the application thereof to any 
person or circumstance is held invalid, the remainder of the Ordinance, including the application 
of such part or provision to other persons or circumstances shall not be affected thereby and shall 
continue in full force and effect.  To this end, provisions of this Ordinance are severable. The 
City Council of the City of Newark hereby declares that it would have passed each section, 
subsection, subdivision, paragraph, sentence, clause, or phrase hereof irrespective of the fact that 
any one or more sections, subsections, subdivisions, paragraphs, sentences, clauses, or phrases be 
held unconstitutional, invalid, or unenforceable. 
 
Section 5.  Effective Date and Publication.  This Ordinance shall take effect thirty (30) days 
from the date of its adoption.  Before expiration of fifteen (15) days after its adoption, this 
Ordinance shall be published in The Tri-City Voice, a newspaper of general circulation 
published and printed in the County of Alameda and circulated in the City of Newark. 
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F.2 Award an Agreement and Authorization for the City Manager to execute an 
agreement with the Tri-City Voice for legal advertising services for Fiscal Year 
2020-2021 – from City Clerk Harrington. (RESOLUTION) 

   
Background/Discussion – The California Government Code requires the City of Newark (City) 
to print legal notices in an adjudicated newspaper of general circulation. The Argus and Tri-City 
Voice are the only newspapers that currently meet the legal requirements for publishing legal 
notices. Quotes were requested and received from each newspaper for Fiscal Year 2020-2021.  
 
Both newspapers presented a quote for the same typical public hearing notice with rates that 
would apply for the next fiscal year. The Argus quoted $63.24 per typical ad size and The Tri-
City Voice quoted $67.50 per typical ad size. For the current fiscal year, the City has spent 
approximately $3,000 on legally mandated advertising. Based on the quotes, the 6 percent price 
difference is a nominal amount of approximately $180.  
 
Although cost is one of the evaluating factors, the City is not bound to award the contract based 
on price alone as held by California case law: "In a given city, there may be two newspapers of 
general circulation, one a daily with a tremendous circulation, the other a weekly with a very 
small circulation. While the latter might be able to publish legal notices much cheaper than the 
former, it would be far more in the interests of the public that the city's legal notices be published 
in the paper of larger circulation. At least, in awarding a contract, the City Council should be 
permitted to weigh the consideration against the matter of cost, and unless the council abuses its 
discretion, its determination should stand." (Cyr v. White (1947) 83 Cal.App. 2d 22, 27) The 
same case also holds that the City Council has the discretion to determine which bid is better, 
taking into account "other matters affecting the value to the public".  
 
The Tri-City Voice has a circulation of 4,500 newspapers within the City of Newark. These are 
distributed mainly through free stacks/racks placed around the City and paid subscriptions. The 
Argus has 1,097 paid subscriptions within the City of Newark.  
 
The Tri-City Voice has been awarded the agreement for the last five fiscal years and has 
provided excellent service.  The last time the Argus submitted a bid was for the 2016-2017 fiscal 
year.  Although the Argus provided a lower bid, the City Council awarded the agreement to the 
Tri-City Voice due to the larger circulation numbers.  
 
The City has a strong desire to provide easy and transparent access to matters affecting the 
community and the price difference between the quotes is nominal. For the reasons explained 
above, staff recommends that the City Council award the legal advertising agreement to the Tri-
City Voice for fiscal year 2020-2021. 
 
Attachments – Resolution, Contractual Services Agreement 
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Action – Staff recommends that the City Council, by resolution, award an agreement to, and 
authorize the City Manager to execute an agreement with, What’s Happening’s Tri-City Voice 
For Legal Advertising Services for Fiscal Year 2020-2021. 

 
 



RESOLUTION NO. 
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWARK AWARDING AN AGREEMENT TO, AND 
AUTHORIZING THE CITY MANAGER TO EXECUTE AN 
AGREEMENT WITH, WHAT’S HAPPENING’S TRI-CITY 
VOICE FOR LEGAL ADVERTISING SERVICES FOR FISCAL 
YEAR 2020-2021 

 
 

WHEREAS, the California Government Code requires that the City of Newark print legal 
notices in an adjudicated newspaper of general circulation or an adjudicated newspaper that is 
published nearest to the City; and 

 
WHEREAS, the City solicited bids for legal advertising and received responses from the 

What’s Happening’s Tri-City Voice and the Bay Area News Group/The Argus; and 
 
WHEREAS, the bid from the What’s Happening’s Tri-City Voice was slightly more than 

the bid from the Bay Area News Group/The Argus; however the What’s Happening’s Tri-City 
Voice has a larger circulation rate and has provided excellent service for the past five fiscal 
years; and 

 
WHEREAS, the City has a strong desire to provide easy and transparent access to matters 

affecting the community and staff recommends awarding the legal advertising agreement to the 
What’s Happening’s Tri-City Voice for fiscal year 2020-2021. 

 
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Newark 

hereby awards the agreement for legal advertising services for Fiscal Year 2020-2021 to What’s 
Happening’s Tri-City Voice and authorizes the City Manager to execute the agreement, on file 
with the City Clerk, and incorporated herein by reference. 

 
 BE IT FURTHER RESOLVED that this resolution supersedes previous resolutions 
awarding legal advertising services. 

3527060.1  
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CONTRACTUAL SERVICES AGREEMENT 

CONSULTANTS 

 

 This Service Agreement (hereinafter “Agreement”) is made and entered into this 28TH 
day of MAY, 2020 by and between the CITY OF NEWARK, a municipal corporation (“City”), 
and WHAT’S HAPPENING TRI-CITY VOICE, a  (“Consultant”), collectively the “Parties”. 

W I T N E S S E T H: 

 WHEREAS, City requested proposals to perform the services generally including: 

LEGAL ADVERTISING SERVICES FOR FISCALY YEAR 2020-2021.  

 WHEREAS, in response to City’s request, Consultant submitted a proposal and, after 
negotiations, Consultant agreed to perform the Services more particularly described in Exhibit 
“A” (“Services”), in return for the compensation described in this Agreement and Exhibit “B”. 

 WHEREAS, in reliance upon Consultant’s documentation of its qualifications, as set 
forth in Exhibit “C”, City finds that Consultant has demonstrated the requisite qualifications, 
experience, training, and expertise to perform the requested Services. 
  

 NOW, THEREFORE, the Parties hereto agree as follows: 

1. CONSULTANT’S SERVICES.  Consultant shall perform Services described, 
and in the time, place, and manner specified in Exhibit “A” in accordance with the terms and 
conditions of this Agreement.  In the event of a conflict in or inconsistency between the terms of 
this Agreement and Exhibit “A”, the Agreement shall control. 

2. TIME FOR PERFORMANCE.  Time is of the essence in the performance of 
Services under this Agreement and Consultant shall generally adhere to the schedule set forth in 
Exhibit “A”; provided, that City shall grant reasonable extensions of time for the performance of 
such Services occasioned by governmental reviews of Consultant’s work product or other 
unavoidable delays occasioned by circumstances, provided, further, that such unavoidable delays 
shall not include strikes, lockouts, work stoppages, or other labor disturbances conducted by, or 
on behalf of, Consultant’s officers or employees.  Any Services for which times for performance 
are not specified in this Agreement shall be commenced and completed by Consultant in a 
reasonably prompt and timely manner based upon the circumstances and direction 
communicated to Consultant. 

Consultant acknowledges the importance to City of City’s performance schedule and 
agrees to put forth its best professional efforts to perform its Services under this Agreement in a 
manner consistent with that schedule.  City understands, however, that Consultant’s performance 
must be governed by sound professional practices. 
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3. COMPENSATION. 

A. “Not to Exceed” Compensation.  City shall compensate Consultant for 
all Services performed by Consultant hereunder in an amount based upon Consultant’s hourly or 
other rates set forth in Exhibit “B”.  The payments specified in Exhibit “B” shall be the only 
payments to be made to Consultant for Services rendered pursuant to this Agreement. 

B. Method of Billing.  To request payment, Consultant shall submit monthly 
invoices to City identifying Services performed and the charges therefore (including an 
identification of personnel who performed Services, hours worked, hourly rates, and 
reimbursable expenses), based upon Consultant’s billing rates (set forth on Exhibit “B” hereto).   

 
Consultant shall submit all billings for said Services to City in the manner 

specified in Exhibit “B”; or, if no manner is specified in Exhibit “B”, then according to the usual 
and customary procedures and practices which Consultant uses for billing clients similar to City. 

 
Invoices shall be sent to: 

 City of Newark 
 Attn:  Finance Department 
 37101 Newark Blvd. 
 Newark, CA  94560 

Upon completion of Services, City shall sign off and acknowledge that all 
terms and conditions have been satisfactorily met; upon which, unless waived by City in writing, 
Consultant shall prepare an itemized statement, briefly describing by task and/or labor category 
the items billed. 

C. Payment.  Upon receipt of an invoice, City shall make payments to 
Consultant on a monthly basis, or at such other times as may be specified in Exhibit “B”, for 
Services, which are performed in accordance with this Agreement to the satisfaction of City. 

D. Consultant’s Failure to Perform.  In the event that Consultant performs 
Services that do not comply with the requirements of this Agreement, Consultant shall, upon 
receipt of written notice from City, re-perform the services (without additional compensation to 
Consultant).  If Consultant’s failure to perform in accordance with this Agreement causes 
damages to City, Consultant shall reimburse City for the damages incurred (which may be 
charged as an offset to Consultant’s payment). 

4. ADDITIONAL SERVICES.  In the event City desires the performance of 
additional services not otherwise included within Services, such services shall be authorized by 
written task order approved in advance of the performance thereof.  Such task order shall include 
a description of the services to be performed thereunder, the maximum compensation and 
reimbursement of costs and expenses payable therefore, the time of performance thereof, and 
such other matters as the Parties deem appropriate for the accomplishment of such services.  
Except to the extent modified by a task order, all other terms and conditions of this Agreement 
shall be deemed incorporated in each such task order. 
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5. INDEPENDENT CONSULTANT.  At all times during the term of this 
Agreement, Consultant shall be, and is an independent consultant and shall not be an employee 
or agent of City.  Consultant shall not be entitled to any benefit, right, or compensation other 
than that provided in this Agreement.  City shall have the right to control Consultant only insofar 
as the results of Consultant’s Services; however, City shall not have the right to control the 
means by which Consultant accomplishes Services rendered pursuant to this Agreement. 

Except as City may specify in writing, Consultant shall have no authority, express 
or implied, to act on behalf of City in any capacity whatsoever as an agent.  Consultant shall 
have no authority, express or implied, pursuant to this Agreement to bind City to any obligation 
whatsoever. 

6. PERSONNEL.  Consultant understands that, in entering into this Agreement, 
City has relied upon Consultant’s ability to perform in accordance with its representations 
regarding the qualifications of Consultant, including the qualifications of its Authorized 
Representative, its designated personnel, and its Subconsultants, if any, identified in Exhibit “C”.  
Therefore, Consultant shall not replace its Authorized Representative, or any of the designated 
personnel or Subconsultants identified in Exhibit “C”, without the prior written consent of City.  
All Services shall be performed by, or under, the direct supervision of Consultant’s Authorized 
Representative. 

Consultant agrees to include with all Subconsultants in their subcontract the same 
requirements and provisions of this Agreement including the indemnity and Insurance 
requirements to the extent they apply to the scope of the Subconsultant’s work.  Subconsultants 
hired by Consultant agree to be bound to Consultant and City in the same manner and to the 
same extent as Consultant is bound to City under this Agreement.  Subconsultant further agrees 
to include these same provisions with any Sub-subconsultant.  A copy of this Agreement’s 
Indemnity and Insurance provisions will be furnished to the Subconsultant upon request.  The 
Consultant shall require all Sub-subconsultants to provide a valid certificate of insurance and the 
required endorsements included in this Agreement prior to commencement of any Services and 
will provide proof of compliance to the City. 

In the event that City, in its sole discretion, at any time during the term of this 
Agreement, desires the removal of any of Consultant’s designated personnel or Subconsultants, 
Consultant shall, immediately upon receiving notice from City of such desire of City, cause the 
removal of such person or persons. 

7. FACILITIES AND EQUIPMENT.  Consultant shall, at its sole cost and 
expense, furnish all facilities and equipment which may be required for furnishing Services. 

8. INFORMATION AND DOCUMENTATION. 

A. Information from City.  City has made an effort to provide Consultant 
with all information necessary for Consultant’s performance of Services.  If Consultant believes 
additional information is required, Consultant shall promptly notify City and City will provide to 
Consultant all relevant non-privileged information in City’s possession. 
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B. Consultant’s Accounting Records.  Consultant shall maintain all 
accounting records related to this Agreement in accordance with generally accepted accounting 
principles and state law requirements, and in no event for less than four (4) years.  Consultant’s 
accounting records shall include, at a minimum, all documents which support Consultant’s costs 
and expenses related to this Agreement, including personnel, subconsultants’ invoices and 
payments, and reimbursable expenses.  Consultant’s accounting records shall be made available 
to City within a reasonable time after City’s request, during normal business hours. 

C. Ownership of Work Product.  All original documents prepared by 
Consultant (including its employees and subconsultants) for this Agreement (“Work Product”), 
whether complete or in progress, are the property of City and shall be given to City at the 
completion of Consultant’s Services, or upon demand of City.  Consultant shall have a right to 
make and keep copies of the Work Product except for any confidential information.  Consultant 
shall not reveal the Work Product or the confidential information contained in the Work Product, 
or make it available, to any third party without the prior written consent of City. 

9. CONFLICTS OF INTEREST PROHIBITED.  Consultant (including its 
employees, agents, and subconsultants) shall not maintain or acquire any direct or indirect 
interest that conflicts with the performance of this Agreement.  Consultant shall comply with all 
requirements of the Political Reform Act (California Government Code Section 81000, et seq.) 
and other laws relating to conflicts of interest, including: (a) Consultant shall not make or 
participate in a decision made by City if it is reasonably foreseeable that the decision may have a 
material effect on Consultant’s economic interest, and (b) if required by law, Consultant shall file 
financial disclosure forms with the City Clerk.  If Consultant maintains or acquires a conflicting 
interest, any contract with City (including this Agreement) involving Consultant’s conflicting 
interest may be terminated by City. 

10. NONDISCRIMINATION.  Consultant shall comply with all applicable federal, 
state, and local laws regarding nondiscriminatory employment practices, whether or not said 
laws are expressly stated in this Agreement.  Consultant shall not discriminate against any 
employee or applicant because of race, color, religious creed, national origin, physical disability, 
mental disability, medical condition, marital status, sexual orientation, sex, age, or any other 
basis, as defined in California Civil Code Section 51. 

11. COMPLIANCE WITH LAW AND STANDARD OF CARE.  Consultant shall 
comply with all applicable legal requirements including all federal, state, and local laws 
(including ordinances and resolutions), whether or not said laws are expressly stated in this 
Agreement.  Consultant shall perform Services using a standard of care equal to, or greater than, 
the degree of skill and diligence ordinarily used by reputable professionals, with a level of 
experience and training similar to Consultant, performing under circumstances similar to those 
required by this Agreement. 

12. INSURANCE.  Consultant shall procure and maintain for the duration of this 
Agreement insurance against claims for injuries to persons or damages to property which may 
arise from or in connection with the performance of the work hereunder by the Consultant, his 
agents, representatives, subconsultants, or employees. 
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A. Verification of Coverage. 

Consultant shall furnish City with original certificates of insurance and 
amendatory endorsements or copies of the applicable policy language effecting coverage 
required by this clause.  The certificates and endorsements for each insurance policy are to be 
signed by a person authorized by that insurer to bind coverage on its behalf.  All certificates and 
endorsements are to be received and approved by City before work commences. 

Proof of Insurance shall be mailed to the following address or any 
subsequent address as may be directed in writing by the City Risk Manager: 

CITY OF NEWARK 
Attn:  Risk Manager 
37101 Newark Boulevard 
Newark, CA  94560 

City reserves the right to require and obtain complete, certified copies of 
all required insurance policies and endorsements at any time.  Failure to exercise this right at any 
time shall not constitute a waiver of right to exercise later.  Consultant shall immediately furnish 
City with certificates of renewal for each policy that is renewed during the term of this 
Agreement. 

B. Minimum Scope of Insurance. 

Coverage shall be at least as broad as: 

1. Insurance Services Office Form Number CG 00 01covering 
Commercial General Liability on an occurrence basis, including 
products and completed operations, property damage, bodily 
injury, and personal and advertising injury; and 

2. Insurance Services Office Form Number CA 00 01 covering Code 
1, (any auto), or Code 8 (hired) and Code 9 (non-owned) if 
consultant has no owned autos; and 

3. Workers’ Compensation insurance as required by the State of 
California, with Statutory Limits, and Employer’s Liability 
Insurance; and 

 
4. Errors and Omissions Liability insurance appropriate to the 

Consultant’s profession.  Architects’ and Engineers’ coverage is to 
be endorsed to include contractual liability. 

C. Minimum Limits of Insurance. 
 

It shall be a requirement under this Agreement that any available 
insurance proceeds broader than or in excess of the specified minimum 
Insurance coverage requirements and/or limits shall be available to the 



 -6- 

Additional Insured.  Furthermore, the requirements for coverage and limits 
shall be (1) the minimum coverage and limits specified in this Agreement; 
or (2) the broader coverage and maximum limits of coverage of and 
Insurance policy or proceeds available to the named Insured; whichever is 
greater. 

Consultant shall maintain limits no less than: 
1. General Liability: 
 (including products and 

completed operations, property 
damage, bodily injury, and 
personal and advertising 
injury) 

$2,000,000 per occurrence for bodily 
injury, personal injury, and property 
damage.  If a general aggregate limit 
applies, either the general aggregate 
limit shall apply separately to this 
project/location or the general 
aggregate limit shall be twice the 
required occurrence limit. 
 

2.  Automobile Liability: $1,000,000 per accident for bodily 
injury and property damage. 
 

3.  Employer’s Liability: $1,000,000 per accident for bodily 
injury or disease. 
 

4.  Errors and Omissions Liability: $1,000,000 per occurrence or claim; 
$2,000,000 aggregate. 
 

D. Deductibles and Self-Insured Retentions. 

Any deductibles or self-insured retentions must be declared to and 
approved by the City Risk Manager.  At the option of City, either:  (1) the insurer shall reduce or 
eliminate such deductibles or self-insured retentions as respects to City, its officers, officials, 
directors, employees, contractors, agents, and volunteers, or (2) Consultant shall provide a 
financial guarantee satisfactory to City guaranteeing payment of losses and related 
investigations, claim administration, and defense expenses in an amount specified by the City 
Risk Manager or designee. 

E. Claims Made Policies. 

For all “claims made” coverage, in the event that Consultant changes 
insurance carriers Consultant shall purchase “tail” coverage or otherwise provide for continuous 
coverage covering the Term of this Agreement and not less than five (5) years thereafter.  Proof 
of such “tail” or other continuous coverage shall be required at any time that the Consultant 
changes to a new carrier. 

F. Wasting Policies. 

No policy required by this paragraph 12 shall include a “wasting” policy 
limit (ie. limit that is eroded by the cost of defense). 
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G. Remedies. 

In addition to any other remedies City may have if Consultant fails to 
provide or maintain any insurance policies or policy endorsements to the extent and within the 
time herein required, City may, at its sole option exercise any of the following remedies, which 
are alternatives to other remedies City may have and are not the exclusive remedy for 
Consultant’s breach: 

1. Obtain such insurance and deduct and retain the amount of the 
premiums for such insurance from any sums due under the Agreement; 

2. Order Consultant to stop work under this Agreement or withhold any 
payment that becomes due to Consultant hereunder, or both stop work and withhold any 
payment, until Consultant demonstrates compliance with the requirements hereof; and/or 

3. Terminate this Agreement. 

H. Acceptability of Insurers. 

Insurance is to be placed with insurers with a current A.M. Best’s rating of 
no less than A:VII, unless otherwise acceptable to the City Risk Manager.  All insurance 
companies providing coverage to Consultant shall be insurance organizations authorized by the 
Insurance Commissioner of the State of California to transact the business of insurance in the 
State of California. 

I. Other Insurance Provisions. 

The general liability and automobile liability policies are to contain, or be 
endorsed to contain, the following provisions: 

1. Additional Insureds.  City, its officers, officials, directors, employees 
and volunteers (“Additional Insureds”) are to be covered as insureds with respect to liability 
arising out of work or operations performed by or on behalf of Consultant; including materials, 
parts or equipment furnished in connection with such work or operations. 

2. Primary Coverage.  For any claims related to Services, Consultant’s 
insurance coverage shall be primary insurance as respects City, its officers, officials, directors, 
employees, and volunteers.  Any insurance or self-insurance maintained by City, its officers, 
officials, directors, employees, or volunteers shall be excess of Consultant’s insurance and shall 
not be contribute with it.  Consultant’s policy will not seek contribution from the City’s 
insurance or self insurance. 

3. Notice of Cancellation.  Each insurance policy required above shall 
provide that coverage shall not be canceled during the term of this Agreement without notice to 
City. 

4. Civil Code § 2782.  Coverage shall not extend to any indemnity 
coverage for the active negligence of the additional insured in any case where an agreement to 
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indemnify the additional insured would be invalid under Subdivision (b) of Section 2782 of the 
California Civil Code. 

5. Deductibles and Self-Insured Retentions (SIR).  All deductibles and 
self-insured retentions must be disclosed to the City Risk Manager for approval and shall not 
reduce the limits of liability.  Policies containing any SIR provision shall provide or be endorsed 
to provide that the SIR may be satisfied by either the named Insured or the City. 

6. Subconsultants.  Consultant shall include all subconsultants as 
insureds under its policies or shall require and verify separate certificates and endorsements 
have been obtained for each subconsultant.  All coverages for subconsultants shall be subject to 
all of the requirements stated herein. 

7. Waiver of Subrogation.  With respect to Workers’ Compensation and 
Employer’s Liability Coverage, the insurer shall agree to waive all rights of subrogation against 
City, its officers, officials, directors, employees, and volunteers for losses arising from work 
performed by Consultant for City. 

8. Coverage is Material Element.  Maintenance of proper insurance 
coverage in conformity with the provision of this paragraph 12 is a material element of this 
Agreement and failure to maintain or renew coverage or to provide evidence of coverage or 
renewal may be treated by City as a material breach of this Agreement. 

9. Variation.  The City Risk Manager may approve a variation in these 
insurance requirements upon a determination that the coverage, scope, limits, and form of such 
insurance are either not commercially available or that City’s interests are otherwise fully 
protected.  Any variation granted shall be done in writing and shall be made a part of this 
Agreement as Appendix “A”. 

13. REPORTING DAMAGES.  If any damage (including but not limited to death, 
personal injury or property damage) occurs in connection with the performance of this 
Agreement, Consultant shall immediately notify the City Risk Manager’s office by telephone at 
510-578-4428, and Consultant shall promptly submit to the City’s Risk Manager and the City’s 
Administrator (see paragraph 18, hereinbelow) a written report (in a form acceptable to City) 
with the following information:  (a) name(s) and address(es) of the injured or deceased person(s), 
(b) name(s) and address(es) of witnesses, (c) name(s) and address(es) of Consultant’s insurance 
company(ies), and (d) a detailed description of the damage(s) and whether any City property was 
involved. 

14. INDEMNIFICATION/SAVE HARMLESS.  To the fullest extent permitted by 
law, the Consultant shall:  (1) immediately defend, and (2) indemnify City, its, officers, officials, 
directors, employees, and volunteers from and against all liabilities regardless of nature or type 
arising out of or resulting from Consultant’s performance of Services, or any negligent or 
wrongful act or omission of Consultant or Consultant’s officers, employees, agents, or 
subconsultants.  Liabilities subject to the duties to defend and indemnify include, without 
limitation all claims, losses, damages, penalties, fines, and judgments; associated investigation 
and administrative expenses; defense costs, including but not limited to reasonable attorneys’ 
fees; court costs; and costs of alternative dispute resolution.  Consultant’s obligation to 
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indemnify applies unless it is adjudicated that its liability was caused by the sole active 
negligence or sole willful misconduct of an indemnified party.  If it is finally adjudicated that 
liability is caused by the comparative active negligence or willful misconduct of an indemnified 
party, Consultant’s indemnification obligation shall be reduced in proportion to the established 
comparative liability of the indemnified party. 

The duty to defend is a separate and distinct obligation from Consultant’s duty to 
indemnify.  Consultant shall be obligated to defend, in all legal, equitable, administrative, or 
special proceedings, with counsel approved by City immediately upon tender to Consultant of 
the claim in any form or at any stage of an action or proceeding, whether or not liability is 
established.  An allegation or determination of comparative active negligence or willful 
misconduct by an indemnified party does not relieve the Consultant from its separate and distinct 
obligation to defend City.  The obligation to defend extends through final judgment, including 
exhaustion of any appeals.  The defense obligation includes an obligation to provide independent 
defense counsel if Consultant asserts that liability is caused in whole or in part by the negligence 
or willful misconduct of the indemnified party.  If it is finally adjudicated that liability was 
caused by the sole active negligence or sole willful misconduct of an indemnified party, 
Consultant may submit a claim to City for reimbursement of reasonable attorneys’ fees and 
defense costs. 

The review, acceptance or approval of Consultant’s work or work product by any 
indemnified party shall not affect, relieve or reduce Consultant’s indemnification or defense 
obligations.  This paragraph survives completion of Services or the termination of this contract.  
The provisions of this paragraph are not limited by and do not affect the provisions of this 
contract relating to insurance.   

Consultant/Subconsultant’s responsibility for such defense and indemnity 
obligations shall survive the termination or completion of this Agreement for the full period of 
time allowed by law.  The defense and indemnification obligations of this Agreement are 
undertaken in addition to, and shall not in any way be limited by, the insurance obligations 
contained in this Agreement. 

15. LICENSES, PERMITS, ETC.  Consultant represents and warrants to City that it 
has all licenses, permits, qualifications, and approvals of whatsoever nature that are legally 
required for Consultant to practice its profession.  Consultant represents and warrants to City that 
Consultant shall, at its sole cost and expense, keep in effect at all times during the term of this 
Agreement any licenses, permits, and approvals which are legally required for Consultant to 
practice its profession.  In addition to the foregoing, Consultant shall obtain and maintain during 
the term hereof a valid City of Newark Business License. 

 

16. TERM/TERMINATION. 

A. The term of this Agreement shall commence upon the date first 
hereinabove written and shall expire upon completion of performance of Services hereunder by 
Consultant. 
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B. Notwithstanding the provisions of paragraph 16 Section A above, either 
party may terminate this Agreement without cause by giving written notice thereof not less than 
ten (10) days prior to the effective date of termination, which date shall be included in said 
notice.  In the event of such termination, City shall compensate Consultant for Services rendered 
and reimburse Consultant for costs and expenses incurred, to the date of termination, calculated 
in accordance with the provisions of paragraph 3.  In ascertaining the Services actually rendered 
to the date of termination, consideration shall be given both to completed work and work in 
process of completion.  Nothing herein contained shall be deemed a limitation upon the right of 
City to terminate this Agreement for cause, or otherwise to exercise such rights or pursue such 
remedies as may accrue to City hereunder. 

17. CONTRACT ADMINISTRATION.  This Agreement shall be administered by 
SHEILA HARRINGTON, CITY CLERK of the City of Newark (“Administrator”).  All 
correspondence shall be directed to or through the Administrator or his/her designee. 

18. NOTICES.  Written notices required or convenient hereunder shall be delivered 
personally or by depositing the same with the United States Postal Service, first class (or 
equivalent) postage prepaid and addressed, in the case of Consultant, to: 

TRI-CITY VOICE CITY OF NEWARK 
 
 WILLIAM MARSHAK   SHEILA HARRINGTON  
Consultant  Administrator 
 
          What’s Happening, Inc./ 
          What’s Happening’s Tri-City Voice 
          39737 Paseo Padre Parkway, Suite B 
          Fremont, CA  94538  

City of Newark 
Attn:  CITY CLERK 
37101 Newark Boulevard 
Newark, CA  94560 

19. PARAGRAPH HEADINGS.  Paragraph headings used herein are for 
convenience only and shall not be deemed to be a part of such paragraphs and shall not be 
construed to change the meaning thereof. 

20. EXHIBITS.  All exhibits referred to herein are attached hereto and are by this 
reference incorporated herein. 

21. SEVERABILITY.  If any term of this Agreement (including any phrase, 
provision, covenant, or condition) is held by a court of competent jurisdiction to be invalid or 
unenforceable, the Agreement shall be construed as not containing that term, and the remainder 
of this Agreement shall remain in full force and effect; provided, however, this paragraph shall 
not be applied to the extent that it would result in a frustration of the Parties’ intent under this 
Agreement. 

22. GOVERNING LAW, JURISDICTION, AND VENUE.  The interpretation, 
validity, and enforcement of this Agreement shall be governed by and interpreted in accordance 
with the laws of the State of California.  Any suit, claim, or legal proceeding of any kind related 
to this Agreement shall be filed and heard in a court of competent jurisdiction in the County of 
Alameda. 
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23. ATTORNEY’S FEES.  In the event any legal action is commenced to enforce 
this Agreement, the prevailing party is entitled to reasonable attorney’s fees, costs, and expenses 
incurred. 

24. ASSIGNABILITY.  Neither Consultant nor City shall subconsult, assign, sell, 
mortgage, hypothecate, or otherwise transfer their respective interests or obligations in this 
Agreement without the express prior written consent of the non-transferring party. 

25. MODIFICATIONS.  This Agreement may not be modified orally or in any 
manner other than by an agreement in writing signed by both Parties. 

26. WAIVERS.  Waiver of breach or default under this Agreement shall not 
constitute a continuing waiver of a subsequent breach of the same or any other provision of this 
Agreement. 

27. ENTIRE AGREEMENT.  This Agreement, including all documents 
incorporated herein by reference, comprises the entire integrated understanding between the 
Parties concerning the Services.  This Agreement supersedes all prior negotiations, agreements, 
and understandings regarding this matter, whether written or oral.  The documents incorporated 
by reference into this Agreement are complementary; what is called for in one is binding as if 
called for in all. 

28. SIGNATURES.  The individuals executing this Agreement represent and warrant 
that they have the right, power, legal capacity, and authority to enter into and to execute this 
Agreement on behalf of the respective legal entities of Consultant and City.  This Agreement 
shall inure to the benefit of and be binding upon the Parties hereto and their respective successors 
and assigns. 

29. COVENANT AGAINST CONTINGENT FEES.  Consultant hereby warrants 
that Consultant has not employed or retained any company or person, other than a bona fide 
employee working for Consultant, to solicit or secure this Agreement, and Consultant has not 
paid or agreed to pay any company or person, other than a bona fide employee, any fee, 
commission, percentage, brokerage fee, gift, or any other consideration contingent upon or 
resulting from the award or formation of this Agreement.  For breach or violation of this 
warranty, City shall have the right to annul this Agreement without liability or, at City’s 
discretion, to deduct from the Agreement price or consideration, or otherwise recover, the full 
amount of such fee, commission, percentage, brokerage fee, gift or contingent fee. 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement the day 
and year first hereinabove written. 

CITY OF NEWARK, What’s Happening, Inc 
a municipal corporation What’s Happening, Tri-City Voice 

 

By   By   
 City of Newark Consultant 

Date   Date        4/24/2020 

  
              William Marshak  
 Printed Name 

Attest: 

  
 City Clerk 
  

Date   

 
Approved as to form: 

 
   
 Interim  City Attorney 
 

Date   
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EXHIBIT A 

SCOPE OF SERVICES 

 

Services provided by What’s Happening’s Tri-City Voice (TCV) and, by extension, its 
subcontractor The Daily Journal Corporation include: 

1. Assistance and training of city personnel to become comfortable 
and utilize the ADTECH electronic submission and filing system. 

2. Typeset all submissions for legal advertising in a timely and 
accurate manner. 

3. Proofread all submissions. 

4. Print and distribute approved city public notices weekly in TCV. 

5. Allow timely retrieval and filing of submissions through ADTECH 
or local TCV office personnel. 

6. Provide accurate billing and accounting of legal notice 
submissions. 

 

All listed major components of service shall be completed in a timely manner to 
complement work flow requirements of City of Newark personnel. 
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EXHIBIT B 

PAYMENT 

 

Billing by What’s Happening’s Tri-City Voice (TCV) and, by extension, its subcontractor 
The Daily Journal Corporation include: 

1. Accurate and itemized billing through The Daily Journal 
Corporation. 

2. Instant access to billing information of all submissions through 
ADTECH system. 

3. Services related to acceptance, assemblage, typesetting, publishing 
and distribution of public notices included in contract rate of $1.25 
per line per column. Refer to Information Summary for column size. 
This is a “not to exceed” cost for performance of these services. 

Billing services shall be completed in a timely manner to complement work flow 
requirements of City of Newark personnel. 
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PRODUCER CONTACT
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(A/C, No):(A/C, No, Ext):

E-MAIL
ADDRESS:

INSURER A :

INSURED INSURER B :

INSURER C :

INSURER D :

INSURER E :

INSURER F :

POLICY NUMBER POLICY EFF POLICY EXPTYPE OF INSURANCE LIMITS(MM/DD/YYYY) (MM/DD/YYYY)

AUTOMOBILE LIABILITY

UMBRELLA LIAB

EXCESS LIAB

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

AUTHORIZED REPRESENTATIVE

EACH OCCURRENCE $
DAMAGE TO RENTEDCLAIMS-MADE OCCUR $PREMISES (Ea occurrence)

MED EXP (Any one person) $

PERSONAL & ADV INJURY $
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$AUTOS ONLY AUTOS ONLY (Per accident)

$

OCCUR EACH OCCURRENCE
CLAIMS-MADE AGGREGATE $

DED RETENTION $
PER OTH-
STATUTE ER

E.L. EACH ACCIDENT

E.L. DISEASE - EA EMPLOYEE $
If yes, describe under

E.L. DISEASE - POLICY LIMITDESCRIPTION OF OPERATIONS below

INSURER(S) AFFORDING COVERAGE NAIC #

COMMERCIAL GENERAL LIABILITY

Y / N
N / A

(Mandatory in NH)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE    EXPIRATION    DATE    THEREOF,    NOTICE   WILL   BE   DELIVERED   IN
ACCORDANCE WITH THE POLICY PROVISIONS.

THIS  IS  TO  CERTIFY  THAT  THE  POLICIES  OF  INSURANCE  LISTED  BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.    NOTWITHSTANDING  ANY  REQUIREMENT,  TERM  OR  CONDITION  OF  ANY  CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE  MAY  BE  ISSUED  OR  MAY  PERTAIN,  THE  INSURANCE  AFFORDED  BY  THE  POLICIES  DESCRIBED  HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

THIS  CERTIFICATE  IS  ISSUED  AS  A  MATTER  OF  INFORMATION  ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE  DOES  NOT  AFFIRMATIVELY  OR  NEGATIVELY  AMEND,  EXTEND  OR  ALTER  THE  COVERAGE  AFFORDED  BY THE POLICIES
BELOW.    THIS  CERTIFICATE  OF  INSURANCE  DOES  NOT  CONSTITUTE  A  CONTRACT  BETWEEN  THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT:    If  the  certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If  SUBROGATION  IS  WAIVED,  subject  to  the  terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

CERTIFICATE HOLDER CANCELLATION

© 1988-2015 ACORD CORPORATION.  All rights reserved.ACORD 25 (2016/03)

CERTIFICATE OF LIABILITY INSURANCE DATE (MM/DD/YYYY)

$

$

$

$

$

The ACORD name and logo are registered marks of ACORD

4/23/2020

(510) 351-7460 (510) 357-3230

22306

What's Happening Inc., DBA: Tri-City Voice
39120 Argonaut Way #335
Fremont, CA 94538

41840

A 1,000,000

X ODFD924573 5/11/2020 5/11/2021
5,000

1,000,000
2,000,000
2,000,000

1,000,000B
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A
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1,000,000
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CG D1 05 04 94 - Blanket Additional Insured when Applicable

City of Newark, its officers, officials, employees and volunteers are included as Additional Insureds with respects to General Lability coverage as required by 
written contract.

City of Newark
37101 Newark Blvd., 5th Floor
Newark, CA 94560

WHATHAP-01 LENNYN

McDermott Costa Co., Inc.
1045 MacArthur Blvd.
San Leandro, CA 94577

Massachusetts Bay Ins. Co.
Allmerica Financial Benefit

X
X
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Report Thursday 
City Council Meeting May 28, 2020 
Page No. 1   F.3 

F.3 Acceptance of work with Bond Blacktop, Inc. for the 2019 Street Slurry Seal 
Program, Project 1228 – from Assistant Engineer Carmen.  (RESOLUTION) 

   
Background/Discussion – On August 5, 2019, the City Manager, acting on behalf of the City 
Council during the August recess, awarded a contract to Bond Blacktop, Inc. for the 2019 Street 
Slurry Seal Program, Project 1228.  The project included the application of a sand, aggregate and 
asphalt emulsion mixture, and pavement restriping on various streets throughout the City, 
including Biddle Avenue, Braidburn Avenue, Conestoga Place, Dalewood Drive, Flanders Place, 
Lafayette Avenue (Newark Boulevard to Cherry Street), Locust Street (Thornton Avenue to 
Sunset Avenue and the segment south of the Union Pacific Railroad near Wells Avenue), 
Mayhews Landing Road (Newark Boulevard to Cherry Street and the Union Pacific Railroad to 
Spruce Street), Ravenwood Avenue, Robertson Avenue (Cedar Boulevard to Birch Street), and 
Vinewood Street.  
 
This project was completed within the original budget using Vehicle Registration Fee funds. 
Staff has reviewed and inspected the entire scope of work which has now been satisfactorily 
completed in accordance with the approved project plans and specifications and all applicable 
standards.  Pursuant to the State of California Public Contract Code, formal acceptance of the 
work by the City Council is now recommended.   

 
Attachment – Resolution 
 
Action – Staff recommends that the City Council, by resolution, accept the work with Bond 
Blacktop, Inc. for the 2019 Street Slurry Seal Program, Project 1228. 



  

RESOLUTION NO.  
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWARK ACCEPTING THE WORK WITH BOND 
BLACKTOP, INC. FOR THE 2019 SLURRY SEAL PROGRAM, 
PROJECT 1228 

 
 WHEREAS, the City of Newark entered into a contract with Bond Blacktop, Inc., 
pursuant to Resolution No. 10,935, adopted June 13, 2019, authorizing the City Manager or his 
designee to act upon certain administrative matters on behalf of the City during the City Council 
summer recess of August 2019, for the 2019 Slurry Seal Program, Project 1228, in the City of 
Newark, in accordance with plans and specifications for the contract; and 
 
 WHEREAS, said work has been completed in conformance with the plans and 
specifications of the contract hereinabove referred to and the conditions thereof. 
 
 NOW, THEREFORE, BE IT RESOLVED that said work is hereby accepted and the City 
Council does hereby authorize the release of bonds guaranteeing completion of the work, the 
filing of a Notice of Completion, and payment to the contractor pursuant to the contract. 



 
 

 
Report Thursday 
City Council Meeting May 28, 2020 
Page No. 1   F.4 

F.4 Acceptance of work with Pavement Coatings Company for the 2018 Street Slurry 
Seal Program, Project 1180 – from Senior Civil Engineer Tran.  (RESOLUTION) 

   
Background/Discussion – On August 14, 2018, the City Manager, acting on behalf of the City 
Council during the August recess, awarded a contract to Pavement Coatings Company for the 
2018 Street Slurry Seal Program, Project 1180.  This project provided an application of a sand, 
aggregate and asphalt emulsion mixture, and pavement restriping on various City streets, 
including Chapman Drive, Gateway Boulevard, Hebrides Court, Lundy Drive, Magnolia Street 
(Dairy Avenue to Thornton Avenue), Mayhews Landing Road (Cherry Street to the Union 
Pacific Railroad crossing), Mulberry Street, Oak Street, Olive Street, and Orkney Court.  The 
project punch list items included restoration of the staging area which had to be deferred for an 
extended period of time to ensure that the contractor’s method of restoration was acceptable to 
staff. 
 
This project was completed within the original budget using a combination of Alameda County 
Measure B/BB Sales Tax funds, Vehicle Registration Fee funds, SB1 Road Maintenance and 
Rehabilitation Account funds, and Highway Users Tax funds. Staff has reviewed and inspected 
the entire scope of work which has now been satisfactorily completed in accordance with the 
approved project plans and specifications and all applicable standards.  Pursuant to the State of 
California Public Contract Code, formal acceptance of the work by the City Council is now 
recommended.   
 
Attachment – Resolution 
 
Action – Staff recommends that the City Council, by resolution, accept the work with Pavement 
Coatings Company for the 2018 Street Slurry Seal Program, Project 1180. 



  

RESOLUTION NO.  
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWARK ACCEPTING THE WORK WITH PAVEMENT 
COATINGS COMPANY FOR 2018 SLURRY SEAL 
PROGRAM, PROJECT 1180 

 
 WHEREAS, the City of Newark entered into a contract with Pavement Coatings 
Company, pursuant to Resolution No. 10,777, adopted April 26, 2018, authorizing the City 
Manager or his designee to act upon certain administrative matters on behalf of the City during 
the City Council summer recess of August 2018, for the 2018 Slurry Seal Program, Project 1180, 
in the City of Newark, in accordance with plans and specifications for the contract; and 
 
 WHEREAS, said work has been completed in conformance with the plans and 
specifications of the contract hereinabove referred to and the conditions thereof. 
 
 NOW, THEREFORE, BE IT RESOLVED that said work is hereby accepted and the City 
Council does hereby authorize the release of bonds guaranteeing completion of the work, the 
filing of a Notice of Completion, and payment to the contractor pursuant to the contract. 



 
Report Tuesday 
City Council Meeting May 28, 2020 
Page No. 1 F.5 

F.5 Approval of partial release of security bonds for Tract 8208 (Continental 
Residential, Inc.) – from Public Works Director Fajeau.  (RESOLUTION) 

 
Background/Discussion – Continental Residential, Inc. entered into a Subdivision Agreement 
with the City of Newark to construct improvements associated with Tract 8208, the Prima 
residential project. Continental Residential, Inc. provided a Performance Bond in the amount of 
$8,875,000 and a Materials Bond in the amount of $4,438,000 to guarantee completion of the 
tract improvements. This includes in-tract improvements on the private streets and all 
improvements within the adjoining public rights-of-way. 
 
The collective improvements are more than 80% complete and, in accordance with authority 
contained in §66499.7 of the Government Code, these bonds may be reduced upon receipt of 
bond riders sufficient to guarantee the completion of the remaining improvements. The amounts 
of the bond riders will be equal to twenty percent (20%) of the original bond amounts. 
 
The replacement bonds will be adequate to guarantee the construction of the remaining 
improvements of Tract 8208, which are limited to landscaping improvements on Cedar 
Boulevard north of the San Francisco Public Utilities Commission (SFPUC) right-of-way, 
pavement resurfacing on Cedar Court and Cedar Boulevard, and other minor punchlist items.  
The final phase of work on Cedar Court and Cedar Boulevard requires formal approval from the 
SFPUC.  This approval is pending and is expected to be confirmed in June 2020.  All in-tract 
improvements in common areas and all other traffic signal, underground utility, and landscaping 
working within the public right-of-way has been satisfactorily completed in accordance with the 
approved plans and all applicable standards.   
 
Ownership of all tract improvements will remain with Continental Residential, Inc. until formal 
acceptance of the improvements by the City.  
 
Attachment – Resolution, Subdivision Improvement Agreement 
 
Action – Staff recommends that the City Council, by resolution, approve the partial release of 
security bonds for Tract 8208 (Continental Residential, Inc.). 
 



   

 
 

RESOLUTION NO. 
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY 
OF NEWARK APPROVING THE PARTIAL RELEASE 
OF SECURITY BONDS FOR TRACT 8208 
(CONTINENTAL RESIDENTIAL, INC.) 

 
WHEREAS, Continental Residential, Inc., the developer of Tract 8208, 

previously entered into a Subdivision Agreement with the City of Newark (Resolution 
No. 10,426) to improve said Tract in accordance with plans on file with the City 
Engineer; and 

 
WHEREAS, the improvements for Tract 8208 are more than 80% complete in 

accordance with said plans, and any approved modifications thereto, to the satisfaction of 
the City Engineer; and 

 
WHEREAS, the Performance Bonds and the Materials Bonds for Tract 8208 can 

be partially released, in accordance with the authority contained in §66499.7 of the 
Government Code of the State of California;  

 
NOW THEREFORE, BE IT RESOLVED BY THE City Council of the City of 

Newark that the City Council does hereby approve the release and replacement of the 
original Performance Bond in the amount of $8,875,000 to guarantee tract improvements 
for Tract 8208, upon bond rider issued in the amount of $1,775,000. 

 
BE IT FURTHER RESOLVED that the City Council does hereby approve the 

release and replacement of the original Materials Bond in the amount of $4,438,000 to 
guarantee labor and materials for Tract 8208, upon receipt of a bond rider issued in the 
amount of $888,000. 
 
 



CITY OF NEWARK

SUBDIVISION IMPROVEMENT AGREEMENT

TRACT 8208

This Subdivision Improvement Agreement ( hereinafter " Agreement ") is made

and entered into by and between the CITY OF NEWARK, a municipal
corporation ( hereinafter " City "), and CONTINENTAL RESIDENTIAL, INC., a

California corporation ( hereinafter " Developer "). City and Developer may be
collectively referred to herein as the "parties." 

RECITALS

A. In accordance with the Subdivision Map Act ( California Government
Code Sections 66410, et seq.), and the Subdivision Ordinance ( Newark

Municipal Code, Title 16, Chapters 16. 04, 16. 08, 16. 12, 16. 16, 16. 20, 
and 16. 32), and the Street Ordinance (Newark Municipal Code, Title 12, 

Chapters 12. 04 and 12. 08), the Developer has submitted to the City a
Final Map (hereinafter "Final Map ") for the Project known as Tract 8208
on Cedar Boulevard near Cedar Court, Newark (hereinafter "Project "). 

B. The Project is geographically located within the boundaries of the Vesting
Tentative Tract Map known as "Vesting Tentative Map 8208 ". The Vesting
Tentative Map is on file with the City Engineer, and is incorporated
herein by reference. 

C. The City's approval of the Vesting Tentative Map was subject to specified
conditions of approval (hereinafter "Conditions "). The Conditions are on

file with the City Engineer, and are incorporated herein by reference. 

D. Improvement Plans and Specifications have been prepared on behalf of

the Developer, and approved by the City Engineer, which describe the
improvements which are required to be constructed by the Developer. 
The term "Plans and Specifications" shall include the entire improvement

plans titled Tract 8208 Newark Prima Improvement Plans," approved by
the City Engineer of the City of Newark. The Plans and Specifications are
on file with the City Engineer, and are incorporated herein by reference. 

NOW, THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS

AND CONDITIONS IDENTIFIED HEREIN, THE PARTIES HEREBY AGREE AS
FOLLOWS: 

1. SCOPE OF WORK. The Developer shall perform, or cause to be

performed, the Work described in the Plans and Specifications and the
Conditions (hereinafter "Work "), to the satisfaction of the City Engineer. 
The Work shall be performed, and all materials and labor shall be
provided, at the Developer' s sole cost and expense. No change shall be

1
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CITY OF NEWARK — SUBDIVISION IMPROVEMENT AGREEMENT
TRACT 8208

made to the Scope of Work unless authorized in writing by the City. 
Engineer. 

2. PERMITS, LICENSES, AND COMPLIANCE WITH LAW. The Developer

shall, at the Developer' s expense, obtain and maintain all necessary
permits and licenses for the performance of the Work. The Developer
shall comply with all local, state, and federal laws, whether or not said
laws are expressly stated in this Agreement. 

3. DEVELOPER' S AUTHORIZED REPRESENTATIVE. At all times during
the progress of the Work, Developer shall have a competent foreperson or
superintendent ( hereinafter " Authorized Representative ") on site with

authority to act on behalf of the Developer. The Developer shall, at all
times, keep the City Engineer informed in writing of the name and
telephone number of the Authorized Representative. The Developer shall, 

at all times, keep the City Engineer informed in writing of the names and
telephone numbers of all contractors and subcontractors performing the
Work. 

4. IMPROVEMENT SECURITY. The Developer shall furnish faithful

performance and labor and material security concurrently with the
execution of this Agreement by the Developer, and prior to the
commencement of any Work. The Developer shall furnish warranty
security prior to the City's acceptance of the Work. The form of the
security shall be as authorized by the Subdivision Map Act ( including
Government Code Sections 66499, et seq.) and the Newark Municipal
Code, and as set forth below: 

5. 

4(a). Faithful Performance. Security in the amount of $ 8, 875,000 to
secure faithful performance of this Agreement ( until the date on
which the City Council accepts the Work as complete) pursuant to
Government Code Sections 66499. 1, 66499. 4, and 66499. 9. 

4(b). Labor and Material. Security in the amount of $ 4, 438,000 to
secure payment by the Developer to laborers and materialmen
pursuant to Government Code Sections 66499. 2, 66499. 3, and
66499. 4. 

4(c). Warranty. Security in the amount of $890,000 to secure faithful

performance of this Agreement ( from the date on which the City
accepts the Work as complete until one year thereafter) pursuant

to Government Code Sections 66499. 1, 66499.4, and 66499. 9. 

S. BUSINESS LICENSE. The Developer shall apply for and pay the business
license fees, in accordance with Newark Municipal Code Title 5, Chapter
5. 04, 

2
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TRACT 8208

6. INSURANCE. Developer shall, throughout the duration of this

Agreement, maintain insurance to cover Developer ( including its agents, 
representatives, contractors, subcontractors, and employees) in

connection with the performance of services under this Agreement. This

Agreement identifies the minimum insurance levels with which Developer

shall comply; however, the minimum insurance levels shall not relieve
Developer of any other performance responsibilities under this
Agreement ( including the indemnity requirements), and Developer may
carry, at its own expense, any additional insurance it deems necessary or
prudent. Concurrently with the execution of this Agreement by the
Developer, and prior to the commencement of any services, the Developer
shall furnish written proof of insurance (certificates and endorsements), 

in a form acceptable to the City. Developer shall provide substitute
written proof of insurance no later than 30 days prior to the expiration

date of any insurance policy required by this Agreement.. 

6(a). Minimum Insurance Levels. Developer shall maintain insurance

at the following minimum levels: 
6(a)( 1). Commercial General Liability (with coverage at least as
broad as ISO form CG 00 01 01 96) coverage in an amount not less
than $5, 000, 000 general aggregate and $2, 000,000 per occurrence

for general liability, bodily injury, personal injury, and property
damage. 

6(a)(2). Automobile Liability (with coverage at least as broad as
ISO form CA 00 01 07 97, for " any auto ") coverage in an amount, 
not less than $ 1, 000, 000 per accident for bodily injury and
property damage. 
6(a)( 3). Workers' Compensation coverage as required by the State
of California. 

6(b). Minimum Limits of Insurance. It shall be a requirement under

this Agreement that any available insurance proceeds broader than
or in excess of the specified minimum Insurance coverage

requirements and /or limits shall be available to the Additional

Insured. Furthermore, the requirements for coverage and limits

shall be ( 1) the minimum coverage and limits specified in this
Agreement; or ( 2) the broader coverage and maximum limits of

coverage of any Insurance policy or proceeds available to the
named Insured; whichever is greater. 

6(c). Endorsements. The insurance policies shall be endorsed as

follows: 

6(c)( 1). For the commercial general liability insurance, the City
including its elected officials, employees, volunteers, and agents) 
shall be named as additional insured, and the policy shall be

3
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TRACT 8208

endorsed with a form at least as broad as ISO form CG 20 10 11

85. 

6(c)(2). Developer's insurance is primary to any other insurance available
to the City with respect to any claim arising out of this Agreement. 
Any insurance maintained by the City shall be excess of the
Developer' s insurance and shall not contribute with it. 

6(c)(3). Developer's insurance will not be canceled, limited, or allowed to

expire without renewal until after 30 days written notice has been

given to the City. During the term of this Agreement, Consultant
will not materially alter any of the policies or reduce any of the
levels of coverage afforded by its insurance policies. 

6(e)( 4). Maintenance of proper insurance coverage in conformity with
this Section 6 is a material element of this Agreement and failure

to maintain or renew coverage or to provide evidence of coverage or

renewal may be treated by City as a material breach of this
Agreement. 

6(d). Qualifications of Insurers. All insurance companies providing
coverage to Developer shall be insurance organizations authorized

by the Insurance Commissioner of the State of California to
transact the business of insurance in the State of California, and

shall have an A.M Best's rating of not less than "A:VIL" 

7. REPORTING DAMAGES. If any damage ( including death, personal
injury or property damage) occurs in connection with the performance of
this Agreement, Developer shall immediately notify the City Engineer's
office by telephone at 510 - 578 -4290, and Developer shall promptly
submit to the City Engineer and the Risk Manager, a written report (in a
form acceptable to the City) with the following information: (a) a detailed
description of the damage (including the name and address of the injured
or deceased person(s), and a description of the damaged property), 
b) name and address of witnesses, and ( c) name and address of any
potential insurance companies. 

8. INDEMNIFICATION. To the fullest extent permitted by law, Developer
shall indemnify, hold harmless, and defend the City (including its elected
officials, officers, volunteers, agents and employees) from and against

any and all claims (including all litigation, demands, damages, liabilities, 
costs, and expenses, and including court costs and attorney's fees) 
resulting or arising from performance, or failure to perform, under this
Agreement ( with the exception of the sole negligence or willful

misconduct of the City). 

9. TIME OF PERFORMANCE. Time is of the essence in the performance of

the Work, and the timing requirements set forth herein shall be strictly

4
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adhered to unless otherwise modified in writing in accordance with this
Agreement. The Developer shall submit all requests for extensions of time

to the City, in writing, no later than ten ( 10) days after the start of the
condition which purportedly caused the delay, and not later than the
date on which performance is due. 

9(a). Commencement of Work. No later than fifteen ( 15) days prior to
the commencement of Work, the Developer shall provide written

notice to the City Engineer of the date on which the Developer shall
commence Work. The Developer shall not commence Work until

after the notice required by this section is properly provided, and
the Developer shall not commence Work prior to the date specified
in the written notice. 

9(b). Schedule of Work. Concurrently with the written notice of
commencement of Work, the Developer shall provide the City with
a written schedule of Work, which shall be updated in writing as
necessary to accurately reflect the Developer' s prosecution of the
Work. 

9(c). Completion of Work. The Developer shall complete all Work by no
later than three hundred sixty -five ( 365) days after the City's
execution of this Agreement, unless otherwise agreed to in writing
by the City Engineer. 

10. INSPECTION BY THE CITY. In order to permit the City to inspect the
Work, the Developer shall, at all times, provide to the City proper and
safe access to the Project site, and all portions of the Work, and to all
shops wherein portions of the Work are in preparation. The Developer

shall provide third party compaction testing in accordance with City
standards for all applicable public and private improvements. Testing
results are subject to review and approval by City. 

11. DEFAULT. If either party ( "demanding party") has a good faith belief
that the other party ( "defaulting party ") is not complying with the terms
of this Agreement, the demanding party shall give written notice of the
default (with reasonable specificity) to the defaulting party, and demand
the default to be cured within ten days of the notice. If: (a) the defaulting
party fails to cure the default within ten days of the notice, or, (b) if more
than ten days are reasonably required to cure the default and the
defaulting party fails to give adequate written assurance of due
performance within ten days of the notice, then ( c) the demanding party
may terminate this Agreement upon written notice to the defaulting
party. 

5
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11( a). The Developer shall be in default of this Agreement if the City
Engineer determines that any one of the following conditions exist: 
11( a)(1). The Developer is insolvent, bankrupt, or makes a general
assignment for the benefit of its creditors. 

11( a)(2). The Developer abandons the Project site. 
11( a)(3). The Developer fails to perform one or more requirements
of this Agreement. 

11(a)(4). The Developer fails to replace or repair any damage
caused by Developer or its agents, representatives, contractors, 
subcontractors, or employees in connection with performance of

the Work. 

11(a)(5). The Developer violates any legal requirement related to
the Work. 

11(b). In the event that the Developer fails to cure the default, the City
may, in its sole discretion and through the City Engineer, take any
or all of the following actions: 
11(b)(1). Cure the default and charge the Developer for the costs

therefor, including administrative costs and interest in an amount
equal to seven percent (7 %) per annum from the date of default. 

11(b)( 2). Demand the Developer to complete performance of the

Work. 

11( b)( 3). Demand the Developer's surety ( if any) to complete
performance of the Work. 

12. ACCEPTANCE OF WORK. Prior to acceptance of the Work by the City
Engineer, the Developer shall be solely responsible for maintaining the
quality of the Work, and maintaining safety at the Project site. The

Developer's obligation to perform the Work shall not be satisfied until

after the City Engineer has made a written determination that all
obligations of the Agreement have been satisfied and all outstanding fees
and charges have been paid, and the City Engineer has accepted the
Work as complete. 

13. WARRANTY PERIOD. The Developer shall warrant the quality of the
Work, in accordance with the terms of the Plans and Specifications, for a

period of one year after acceptance of the Work by the City. In the event
that ( during the one year warranty period) any portion of the Work is
determined by the City Engineer to be defective as a result of an
obligation of the Developer under this Agreement, the Developer shall be
in default. 

14. RELATIONSHIP BETWEEN THE PARTIES. Developer is, and at all

times shall remain, an independent contractor solely responsible for all
acts of its employees, agents, contractors, or subcontractors, including

6
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any negligent acts or omissions. Developer is not City's agent, and shall
have no authority to act on behalf of the City, or to bind the City to any
obligation whatsoever, unless the City provides prior written
authorization to Developer. 

15, CONFLICTS OF INTEREST PROHIBITED. Developer ( including its
employees, agents, contractors, and subcontractors) shall not maintain

or acquire any direct or indirect interest that conflicts with the
performance of this Agreement. If Developer maintains or acquires a

conflicting interest, any contract with the City (including this Agreement) 
involving Developer's conflicting interest may be terminated by the City. 

16. NONDISCRIMINATION. Developer shall comply with all applicable
federal, state, and local laws regarding nondiscriminatory employment
practices, whether or not said laws are expressly stated in this
Agreement. Developer shall not discriminate against any employee or
applicant because of race, color, religious creed, national origin, physical

disability, mental disability, medical condition, marital status, sexual
orientation, or sex. 

17. NOTICES. All notices required or contemplated by this Agreement shall
be in writing and shall be delivered to the respective party as set forth in
this section. Communications shall be deemed to be effective upon the

first to occur of: (a) actual receipt by a party's Authorized Representative, 
or (b) actual receipt at the address designated below, or (c) three working

days following deposit in the United States Mail of registered or certified
mail sent to the address designated below. The Authorized

Representative of either party may modify their respective contact
information identified in this section by providing notice to the other
party. 

City's Authorized Representative Developer' s Authorized Representative

City of Newark
Attn: City Engineer
37101 Newark Boulevard

Newark, CA 94560

Continental Residential, Inc. 

Attn: Julie A. Nebozuk

5050 Hopyard Road, Suite 180

Pleasanton, CA 94588

18. HEADINGS. The heading titles for each paragraph of this Agreement are
included only as a guide to the contents and are not to be considered as
controlling, enlarging, or restricting the interpretation of the Agreement. 

19. SEVERABILITY. If any term of this Agreement ( including any phrase, 
provision, covenant, or condition) is held by a court of competent

7
Tract 8208



CITY OF NEWARK - SUBDIVISION IMPROVEMENT AGREEMENT

TRACT 8208

jurisdiction to be invalid or unenforceable, the Agreement shall be

construed as not containing that term, and the remainder of this
Agreement shall remain in full force and effect; provided, however, this

paragraph shall not be applied to the extent that it would result in a
frustration of the parties' intent under this Agreement. 

20. GOVERNING LAW, JURISDICTION, AND VENUE. The interpretation, 

validity, and enforcement of this Agreement shall be governed by and
interpreted in accordance with the laws of the State of California. Any
suit, claim, or legal proceeding of any kind related to this Agreement
shall be filed and heard in a court of competent jurisdiction in the

County of Alameda. 

21. ATTORNEY' S FEES. In the event any legal action is commenced to
enforce this Agreement, the prevailing party is entitled to reasonable
attorney's fees, costs, and expenses incurred. 

22. ASSIGNMENT AND DELEGATION. This Agreement, and any portion
thereof, shall not be assigned or transferred, nor shall any of the
Developer's duties be delegated, without the written consent of the City. 
Any attempt to assign or delegate this Agreement without the written
consent of the City shall be void and of no force or effect. A consent by
the City to one assignment shall not be deemed to be a consent to any
subsequent assignment. 

23. MODIFICATIONS. This Agreement may not be modified orally or in any
manner other than by an agreement in writing signed by both parties. 

24. WAIVERS. Waiver of a breach or default under this Agreement shall not

constitute a continuing waiver or a waiver of a subsequent breach of the
same or any other provision of this Agreement. 

25. CONFLICTS. If any conflicts arise between the terms and conditions of
this Agreement and the terms and conditions of the attached exhibits or

any documents expressly incorporated, the terms and conditions of this
Agreement shall control. 

26. ENTIRE AGREEMENT. This Agreement, including all documents
incorporated herein by reference, comprises the entire integrated

understanding between the parties concerning the Work described
herein. This Agreement supersedes all prior negotiations, agreements, 

and understandings regarding this matter, whether written or oral. The
documents incorporated by reference into this Agreement are
complementary; what is called for in one is binding as if called for in all. 
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27. SIGNATURES. The individuals executing this Agreement represent and
warrant that they have the right, power, legal capacity, and authority to
enter into and to execute this Agreement on behalf of the respective legal

entities of the Developer and the City. This Agreement shall inure to the
benefit of and be binding upon the parties hereto and their respective
successors and assigns. 

28. SITE OWNERSHIP CONTINGENCY. Prior to the commencement of any
portion of the Work on an individual lot or parcel within the exterior

boundary of the Final Map, Developer shall obtain ownership of said lot
or parcel and provide City with each associated Grant Deed, or Developer
shall provide written evidence of approval of the Work from the record

property owner. 

IN WITNESS WHEREOF, the City and Developer do hereby agree to the full
performance of the terms set forth herein. 

CONTINENTAL RESIDENTIAL, INC. 

a California corporation

By: 

Name: ua, a, , \ C. s. -., 1t •, 

Title: 

9
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CITY OF NEWARK, 

a municipal corporation

By: [ X' J l(i
Alan L. Nagy, y or

ATTEST: 

Sheila Harrington, CityjClerk

FORM: 

J. Perfoun, City Attorney



CALIFORNIA ALL - PURPOSE CERTIFICATE OF
ACKNOWLEDGEMENT

A notary public or other officer completing this certificate verifies
only the identity of the individual who signed the document to
which this certificate is attached, and not the truthfulness, accuracy, 

or validity of that document. 

State of CA

County of Alameda

On 10/ 07/ 15, before me, Tiffany M. Zamora ( notary public) 

personally appeared Dean K. Mills
who proved to me on the basis of satisfactory evidence to be the person( s) 
whose name( s) is /are subscribed to the within instrument and

acknowledged to me that he /she /they executed the same in his /her /their
authorized capacity( ies), and that by his /her /their signature( s) on the
instrument the person(s), or the entity upon behalf of which the person(s) 
acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the law of the State of
California that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 
TIFFANY M. ZAMONA

COMM1111nn M 2101492
Notify P011C - C1111om11

Alunldi Coonly, 
M CuNA. Fi Im Mu / 9 2019 - 

Signature seal) 
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F.6 Presentation by Godbe Research on the results of public opinion research 
assessing community interest for an extension of the existing City of Newark 
Utility Users Tax and direction regarding same – from City Manager Benoun. 

  (MOTION) 
 

Summary – The City of Newark has a Utility Users Tax (“UUT”) that is set to expire at the end 
of December, 2020.  The tax rate is 3.25% and currently generates between $2.7 million to $3 
million per year. Earlier this year, the Council directed the City Manager to retain a consulting 
firm to conduct a public opinion poll to gauge community interest in a ballot measure that would 
extend the UUT without raising rates in order to maintain funding for local critical services.  The 
firm, Godbe Research, will provide the results of the public opinion poll to the Council.  After 
the presentation, staff will solicit direction from the Council on whether the City should proceed 
with taking necessary steps to place a UUT extension measure on the ballot in the November 
General Election for voter consideration. 
 
Background/Discussion – On February 13, 2020 – approximately one month before the Local 
Emergency due to the COVID-19 pandemic was declared – the Council held a City Council 
Work Session to discuss the 2020-2022 Biennial Budget, including a review of budget 
projections for subsequent fiscal years.  At that time, budget projections for a baseline forecast 
(which assumed a steady and slow growth) showed a $1.5 million operating deficit prior to 
making contributions to various reserves for the second year of the upcoming budget cycle if the 
City stopped receiving revenue from the City of Newark Utility Users Tax (“UUT”).   
 
After receiving this information, the City Council directed staff to commission independent 
public opinion research to evaluate community interest for extending the UUT to address the 
projected operating budget deficits.  Shortly thereafter, the City signed an agreement with Godbe 
Research, a recognized leader in revenue measure feasibility public opinion research and 
previous consultant of the City, to conduct research to gauge the community’s interest and 
priorities for local funding.   
 
Godbe Research conducted the public opinion and collected data via landline, cell phone, and 
with text messages and emails containing links to online interviews.  Godbe Research will 
present the results of the survey to the City Council during the meeting.  
 
At the end of the presentation, staff will be asking the City Council for direction on whether to 
return at a future City Council meeting with the necessary actions to place a measure on the 
November 3, 2020, ballot to extend the City of Newark Utility Users Tax beyond this year. 
 
The UUT funding supports a number of critical programs and services in the City including 
public safety staffing, parks and street maintenance, programs for at-risk youth and seniors, 
community preservation, and school crossing guards.  This was true prior to the COVID-19 
pandemic and certainly remains true now.   
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Prior to the pandemic, the UUT generated $3.29 million in revenue in fiscal year 2018-2019, 
which reflected approximately four and nine-tenths percent (4.9%) of the City’s total operating 
revenue.  
 
After the COVID-19 pandemic, the need for renewing the UUT appears to be even more critical.  
On April 23, 2020 – over a month after the declaration of the Local Emergency – City staff 
provided to the Council an overview of budget projections for Fiscal Year 2019-2020.  That 
report showed significant declines in general fund revenues as a result of the COVID-19 
pandemic, including reductions in sales tax and Transient Occupancy Tax (“TOT”) revenue and 
a reduction in charges for services, licenses, and permits.  Together, these revenues total an 
estimated $6.3 million in revenues less than what were projected at the work session held on 
February 13, 2020. 
 
At a special budget work session scheduled to occur on May 28, 2020 (and immediately before 
the regular Council meeting in which the Council receives this report), staff will present to the 
Council updated forecasts to plan for the 2020-2022 Biennial Budget.  These forecasts show 
multi-million deficits, regardless of whether the UUT is renewed.  
 
Based on information presented to the Council in the recent budget work sessions, it appears 
there is a continued need for UUT revenue in order to avoid a long-term deficit without 
additional and significant cuts in services to the community. 
 
Attachment – none (presentation will be provided at the City Council meeting) 

 
Action - Staff recommends that the City Council, by motion, accept the results of the public 
opinion polling and provide direction to staff regarding an extension of the existing City of 
Newark Utility User Tax to address the projected operating budget deficit. 
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F.7 Adoption of a Resolution authorizing a one-time exception to the systematic 
decrease in the maximum allowable number of safe and sane fireworks booths 
permits as a result of the COVID-19 pandemic – from City Manager Benoun and 
Interim City Attorney Kokotaylo.   (RESOLUTION) 

 
Background/Discussion – The City of Newark is one of three cities in Alameda County that 
allows the sale and use of safe and sane fireworks to celebrate the Fourth of July holiday.  The 
Newark Municipal Code contains regulations that govern the sale and use of fireworks 
including the dates that fireworks booths can sell and when individuals can use fireworks.   
 
In the early 2000’s, in response to increasing illegal fireworks activity that was taking place 
within Newark at the time, the City Council directed the formation of a Fireworks Task Force.  
The Task Force developed an Action Plan that included several measures aimed at reducing the 
use of illegal fireworks, including closing parks on July 4th after 7:30 p.m., activating a 
Firework’s hotline, increased police staffing levels, and adopting a Zero Tolerance policy.  
Despite these efforts, illegal fireworks use persisted in the 2000’s, which prompted the Council 
to adopt a resolution in 2007 establishing a process whereby the total number of fireworks 
booth permits would decrease through attrition.  Specifically, the rules in the resolution provide 
that the total number of fireworks booths permits decrease whenever an organization chooses to 
not renew a previously issued permit, is deemed ineligible for a fireworks booth permit, or no 
longer meets the requirements for issuance of a fireworks booth permit.  This action was taken 
in order to reduce the use of illegal fireworks and eliminate the possibility of additional 
nonprofit organizations from becoming reliant upon fireworks sales as a revenue source.  At the 
time there were 13 booths selling fireworks in the City.  Now there are 10 fireworks booth 
permits authorized within the City.   
 
As a result of the COVID-19 pandemic, the following governmental agencies and officials have 
declared an emergency: the United States Department of Public Health and Human Services 
Secretary, the Governor of the State of California, the Alameda County Health Officer, the 
President of the United States, and the Newark Director of Emergency Services. 
 
Both the Alameda County Health Officer and the Governor of California have issued orders 
directing the public to shelter at their place of residence except under certain limited 
circumstances.  It is still unclear as to whether the sale of safe and sane fireworks will be 
permitted under these two orders.  Additionally, organizations with a fireworks booth permit 
may not feel comfortable selling safe and sane fireworks depending on how the circumstances 
surrounding the COVID-19 pandemic evolve.   
 
In light of the uncertainty surrounding the COVID-19 pandemic and the shelter in place orders, 
some organizations may wish to not sell safe and sane fireworks in 2020.   
 
Establishing a one-time exception to the requirement that the total number of fireworks booth 
permits decrease where an organization chooses to not renew a permit in 2020 will allow to 
avoid the uncertainty surrounding the COVID-19 pandemic and shelter in place orders without 
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the risk of losing a permit.  This will  give permitted organizations the option of cancelling sales 
for this year in the event that the shelter in place orders prohibit this activity come the end of 
June or in the event that members of the organization are not comfortable with sales this year 
due to the health risks associated with the COVID-19 pandemic.  
 
Attachments – Proposed Resolution 
  Resolutions 7106 and 9269 
 

Action – Staff recommends that the City Council, by resolution, authorize a one-time exception 
to the systematic decrease in the maximum allowable number of safe and sane fireworks booth 
permits as a result of the COVID-19 pandemic. 
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RESOLUTION NO. 

 
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWARK AUTHORIZING A ONE-TIME EXCEPTION TO 
THE SYSTEMATIC DECREASE IN THE MAXIMUM 
ALLOWABLE NUMBER OF SAFE AND SANE 
FIREWORKS BOOTHS AS A RESULT OF THE COVID-19 
PANDEMIC 

 
 WHEREAS, Newark Municipal Code Section 15.17.050 establishes requirements 
related to safe and sane fireworks within the City of Newark; and  
 
 WHEREAS, the City Council of the City of Newark previously adopted Resolution No. 
9269, which amended Resolution No. 7016 to limit the number of fireworks booths and establish 
a process by which the City would reduce the number of fireworks booths through attrition (the 
“Resolutions”); and  
 
 WHEREAS, under the Resolutions, the number of fireworks booths is decreased where a 
permitted organization chooses to not renew a previously issued permit; and  
 
 WHEREAS, as a result of the COVID-19 pandemic, the following governmental 
agencies and officials have declared an emergency: the United States Department of Public 
Health and Human Services Secretary, the Governor of the State of California, the Alameda 
County Health Officer and the President of the United States, and the Newark Director of 
Emergency Services; and  
 
 WHEREAS, the Alameda County Health Officer and Governor of California have 
issued orders directing individuals in the City to shelter at their place of residence; and 
 
 WHEREAS, it is unclear whether these orders may prohibit the sale and/or use of safe 
and sane fireworks during the Fourth of July holiday in 2020; and 
 

WHEREAS, as a result of the COVID-19 pandemic, fireworks booth permittees may not 
wish to operate in 2020; and 
 
 WHEREAS, the City Council desires to allow existing fireworks booth permittees to 
continue to operate after 2020 should the permittees choose not to operate in 2020 as a result of 
the COVID-19 pandemic, either as a result of being prohibited to operate under either of the two 
above referenced orders or as a result of permittees having concerns over contracting COVID-19 
while selling fireworks. 
 
 NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Newark as 
follows:  
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1. The provision that the number of fireworks booths allowed in the City shall be 
“12 or a lower number” in the event that an organization chooses not to renew a 
previously issued permit, as provided for in paragraph “e” of Resolution No. 
7106, as amended by Resolution No. 9269, is suspended for 2020 Fourth of July 
fireworks sales in the event that an organization does not renew its fireworks 
booth permit in 2020 due to the COVID-19 pandemic and that organization shall 
be permitted to operate in 2021 consistent with all other applicable laws, 
regulations and requirements.  

 
2. The Fire Chief or his or her designee is authorized to take all actions to effectuate 

the intent of this resolution.  



RESOLUTION NO. 7016

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF

NEWARK ESTABLISHING GENERAL REQUIREMENTS
REGARDING THE SALE OF SAFE AND SANE

FIREWORKS

BE IT RESOLVED by the City Council of the City of Newark that pursuant to
Newark Municipal Code Section 15. 32. 100 the following general requirements regarding the
sale of safe and sane fireworks in the City of Newark are hereby established: 

a. The sale of fireworks shall not begin before 12: 00 o' clock Noon on the

28th day of June and shall not continue after 12: 00 o' clock Noon on the 6th
day of July. 

b. All unsold stock and accompanying litter shall be removed from the location
by 12: 00 Noon on the 6th day of July. 

C. The fireworks stand shall be removed from the location by the 12th of July. 

d. The sale of fireworks shall not be made to any person or persons under the
age of 18. Any applicant that sells safe and sane fireworks to any person
under the age of 18 shall have their license revoked for the remainder of the

term, and the organization will not be eligible for a fireworks booth permit

in subsequent years. 

e. The number of fireworks booths allowed in the City shall be based on a
formula of one booth per 3, 000 Newark residents. 

f.. Fireworks booths shall close by 9: 00 p.m. daily. 

g. The responsibility for trash and debris cleanup of the City' s shopping centers
after the Fourth of July celebration shall be the responsibility of the non- 
profit Newark organizations. 

h. The non - profit organizations shall be responsible for complying with Newark
Municipal Code Section 15. 32. 100 and all regulations promulgated thereunder. 

i. The fireworks supplier shall provide public education programs regarding the
safe and sane use of fireworks. 

j. The fireworks supplier shall provide a public liability policy naming the City
of Newark and its employees as additional insured for an amount between a
minimum of $3 million and a maximum of $5 million. 



I HEREBY CERTIFY the foregoing resolution was introduced at a regular meeting
of the City Council of the City of Newark held on February 9, 1995, by Councilmember
Nagy who moved its adoption and passage, which motion was carried after being duly
seconded, and passed by the following vote: 

AYES: Councilmembers Boggs, Johnson, Nagy, Salinas, and Mayor Smith

NOES: None

ABSENT: None

SECONDED: Councilmember Boggs

ATTEST: 

M: 

Resolution No. 7016 2

APPROVE : 

G 

DAVID SMITH

Mayor



RESOLUTION NO. 9269

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK REPEALING RESOLUTION NO. 8168 AND
AMENDING RESOLUTION NO. 7016 AUTHORIZING THE
FIRE CHIEF TO, UNDER CERTAIN CIRCUMSTANCES,
SYSTEMA TICALL Y DECREASE THE MAXIMUM
ALLOWABLE NUMBER OF SAFE AND SANE
FIREWORKS PERMITS

WHEREAS, on April 12, 2001, the City Council of the City of Newark adopted
Resolution No. 8168, which amended Resolution No. 7016 to limit the number of
fireworks booths to thirteen;

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of
Newark hereby finds, declares, and resolves as follows:

1. Resolution No. 8168 that amended Paragraph " e" of Resolution 7016 to limit the
number of fireworks stands to thirteen ( 13) is hereby repealed.

2. Paragraph " e" of Resolution No. 7016 is hereby amended to read as follows:

e. The number of fireworks booths allowed in the City shall be 12 or a

lower number in the event that: (1) An organization chooses not to
renew a previously issued permit; or ( 2) an organization is deemed
ineligible for a Safe and Sane fireworks booth by the procedure set
forth in Newark Municipal Code Section 15. 32. 100; or ( 3) an

organization no longer meets the minimum qualifications set forth
in Newark Municipal Code Section 15. 32. 100 or Resolution
No. 7016 for issuance of a Safe and Sane fireworks permit.
















	AgendaA titles draft virtual language
	AgendaB Cover sheet Virtual version
	Ba 05142020 special meeting draft mins
	Bb 05142020 reg meeting draft minutes
	E.1a 2020WeedAbatementPH 5-28-2020 REPORT cao
	E.1b 2020 Weed Abatement schedule A Rev
	2020 Scheduled A data

	E.2a Fitness 19 staff report sh rev1
	E.2b Fitness 19 reso
	E.2c Fitness 19 attachments
	1. PC Resolution 1985
	2. Site Plan and Supplemental Information (Dec 27 2019)
	3. Abrams Associates Parking Analysis
	4. Petition in Support submitted by Property Owner, Steven Mavromihalis December 5, 2019
	5.a December 5th Letter Attorney Bowles & Verna
	5.b January 3rd Letter Attorney Bowles & Verna
	5.c February 4th Letter from Attorney Bowles & Verna
	5.d March 16, 2020 Letter from Attorney Bowles & Verna LLP
	Exhibit 1
	Exhibit 2
	Exhibit 3
	Exhibit 4
	Exhibit 5
	Exhibit 6
	Exhibit 7

	6. Petition in Opposition from Matt Morales and surrounding business owners (October 2 2019)
	7. Letter in Opposition from VN Investment Group LLC  ( January 14 2020)
	8. Petition in Opposition from Surrounding Business Owners F-19 Fitness Center

	F.1a voter registration report
	F.1b Voter reg reso
	F.1c Voter reg sr guidelines 2011 redlines for 2020
	F.1d Voter reg pc Ordinance rev 1
	f.1e voter reg sb
	F.2a legal advertising rpt cao
	F.2b legal advertising reso cao
	F.2c legal advertising agreement
	F.2d legal advertising insurance 20-21 Master Cert - City of    Newark
	F.3a P1228Acceptance  5-28-2020 REPORT rev1
	F.3b P1228Acceptance 5-28-2020 RESO
	F.4a P1180Acceptance 5-28-2020 REPORT rev1 (2) DJB
	F.4b P1180Acceptance 5-28-2020 RESO
	F.5a Tract8208 Bond Reduction 5-28-2020 REPORT rev1
	F.5b Tract8208 BondReduction 5-28-2020 RESO
	f.5c Tract8208 Final Map Signed
	F.6 godbe djb sh rev1
	F.7a Temporary Fireworks Staff report for fireworks exception DJB edits
	F.7b Temporary Fireworks reso DJB cao edits
	F.7c 7016
	F.7d 9269
	L. Appropriation



