CITY OF NEWARK

PLANNING COMMISSION
37101 Newark Boulevard, Newark, California 94560-3796

AGENDA
A.

ROLL CALL

B.

MINUTES
B.1

510/578-4330

FAX 510/578-4265

Tuesday, January 28, 2020

City Administration Building
7:30 p.m.
City Council Chambers

Approval of Minutes of the regular Planning Commission meeting of
Tuesday, January 14, 2019.
(MOTION)

C.

WRITTEN COMMUNICATIONS

D.

ORAL COMMUNICATIONS (Anyone wishing to address the Commission on any
planning item not on the Agenda may take the podium and state his/her name and
address clearly for the recorder.)

E.

PUBLIC HEARINGS
E.1 Consideration of a motion to continue the hearing to the Planning
Commission meeting of February 11, 2020 to consider U-20-1, a Conditional
Use Permit to allow Fitness 19, a physical fitness center located at 6203
Jarvis Avenue (APN: 537-521-37)– from Deputy Community Development
Director Interiano . Staff is recommending continuation of this item to the
February 11, 2020 meeting.

F.

STAFF REPORTS

G.

COMMISSION MATTERS
G.1

H.

Report on City Council actions.

ADJOURNMENT

Pursuant to Government Code 54957.5: Supplemental materials distributed less than 72 hours before this meeting, to a
majority of the Planning Commission, will be made available for public inspection at this meeting and at the Planning
Division Counter located at 37101 Newark Boulevard, 1st Floor, during normal business hours. Materials prepared by
City staff and distributed during the meeting are available for public inspection at the meeting or after the meeting if
prepared by some other person. Documents related to closed session items or are exempt from disclosure will not be
made available for public inspection.

CITY OF NEWARK

PLANNING COMMISSION
37101 Newark Boulevard, Newark, CA 94560-3796  510-578-4330  FAX 510-578-4265

MINUTES
A.

Tuesday, January 14, 2020

City Administration Building
7:30 p.m.
City Council Chambers

ROLL CALL
Community Development Director (CDD) Turner, introduced the
Administrative Support Specialist, Lina Tran, to the Planning Commission.

new

Chairperson Fitts called the meeting to order at 7:30pm. Present were Vice
Chairperson Aguilar, Commissioner Otterstetter and Becker. Commissioner
Bridges was absent.

B.

MINUTES
B.1 Approval of Minutes of the Planning Commission meeting of November
12. 2019.
MOTION APPROVED
Commissioner Becker moved, Vice Chairperson Aguilar seconded, to approve the
Minutes of the regular Planning Commission meeting on November 12, 2019. The
motion passed 3 AYES, 1 ABSTENTION, 1 ABSENT.

G.

COMMISSION MATTERS
G.1 Election of Officers
Chairperson Fitts moved item G.1 Election of Officers up on the agenda.
Chairperson Fitts moved to nominate Vice Chairperson Aguilar to Chairperson,
Commissioner Otterstetter seconded, 4 AYES, 1 ABSENT.
Commissioner Becker moved to nominate Commissioner Bridges to Vice
Chairperson, Chairperson Fitts seconded, 4 AYES, 1 ABSENT.

C.

WRITTEN COMMUNICATIONS
None.

D.

ORAL COMMUNICATIONS
None.
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E.

January 14, 2020

PUBLIC HEARINGS

E.1

Hearing to consider U-19-9, a Conditional Use Permit to allow Fitness
19, a physical fitness center located at 6203 Jarvis Avenue (APN: 537521-37).

Commissioner Becker recused himself due to his involvement in discussion,
evaluation, and preparing recommendations with the applicant associated with this
project in his previous role as City Manager.
Deputy Community Development Director (DCDD) Interiano presented staff’s
report on the Conditional Use Permit (CUP), U-19-9. DCDD Interiano stated the
neighboring property owner, VN Investment Group LLC, submitted late today a
letter in opposition to the application. Staff recommends approval of the CUP.
Commissioner Otterstetter asked staff what percentage of retail Fitness 19 will
have. DCDD Interiano advised that the applicant would be better suited to respond.
Chairperson Aguilar raised concerns regarding the CEQA exemption, parking
analysis, and CC&R addressed in the letter submitted by VN Investment Group
LLC.
CCD Turner confirmed the CEQA exemption is correct. CDD Turner agreed with
the parking analysis that there is adequate parking in the center to accommodate
the parking needs of Fitness 19. CDD Turner stated the CC&R is not an item that
the City will address as it is a private matter between property owners.
Mitch Gardner, President/Owner of G2 Design Building, representing Fitness 19
asked that the Planning Commission approve the CUP.
Chairperson Aguilar asked how Fitness 19’s customer base differs from that of
Anytime Fitness and if Fitness 19 offers anything different.
Mr. Gardner explained Fitness 19 offer group classes, personal training, larger
area with a larger variety of equipment, and senior discount which he doesn’t
believe Anytime Fitness offers. Fitness 19 offers membership at a base price with
options for add on services.
John Cumbelich described the extensive research conducted in an attempt to find
another tenant for the vacant space. In response to Chairperson Aguilar’s question
regarding the response of a Fitness 19 in another similar shopping center, Mr.
Cumbelich stated that a Fitness 19 opened up in a Dublin shopping center similar
to the Newark location. John stated the City officials in Dublin and the property
owner were delighted with the positive impact that Fitness 19 has had on their
shopping center.
Richard Bowles stated in response to the petition by Anytime Fitness, there is
another petition that was signed by 28 of the tenants to support the CUP
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application. In response to Commission’s concern regarding the CC&R, Mr.
Bowles confirmed that it is a private matter between the property owners.
Chairperson Aguilar asked staff if Sprouts representatives were made aware of the
application and whether Sprouts had provided comments. DCDD Interiano stated
staff has not heard from Sprouts representatives.
Property owner, Steven Mavromihalis, stated Sprouts has been made aware of the
application. Mitch Gardner stated Sprouts provided a letter that they have no
objections to the use of the space for a fitness center.
Matt Morales, owner of Anytime Fitness, shared that he opened the gym back in
2013 that offers classes and personal training. His family lives a mile from the gym
and participant in the community. Mr. Morales asked the Commission to deny the
CUP as a larger fitness center will most likely put them out of business.
Commissioner Fitts asked if there was another location that could accommodate
their business. Mr. Morales stated he has not found another location that would fit
their budget.
Long Nguyen, owner of the adjacent property under VN Investment Group LLC,
gave a statement on behalf of his attorney. VN Investment Group LLC believes the
CUP application is not CEQA exempt and the parking analysis does not accurately
take into account the length of time a vehicle occupies a parking space. Mr.
Nguyen stated the CC&R requires VN Investment Group LLC to provide written
consent to allow Fitness 19 in the center which they have not provided.
Chairperson Aguilar closed the public hearing.
Chairperson Aguilar motioned to continue the hearing to the Planning Commission
meeting of January 28, 2020 to consider U-19-9, a Conditional Use Permit to allow
Fitness 19, a physical fitness center located at 6203 Jarvis Ave (APN: 537-52137), seconded by Commissioner Fitts, 3 AYES, 1 ABSENT, 1 ABSTENTION.

F.

STAFF REPORTS
CDD Turner stated there is an upcoming League of California Cities planning
commissioner training. Staff encourages Planning Commissioners attend the
event. The event is from March 4-5.

G.

COMMISSION MATTERS
G.2 Report on City Council actions.
CDD Turner reported that City Council voted to uphold the Planning Commission’s
denial of the Conditional Use Permit for Electric Guard Dog Fence.
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H.

January 14, 2020

ADJOURNMENT
Commissioner Fitts adjourned the regular Planning Commission meeting at 8:46
p.m. in memory of retired Recreation Director Mel Nunes.

Respectfully submitted,

STEVEN TURNER
Secretary

(U-20-1)
RESOLUTION 1985
RESOLUTION OF THE PLANNING COMMISSION OF THE CITY
OF NEWARK APPROVING U-20-1, A CONDITIONAL USE
PERMIT TO A FITNESS GYM IN THE COMMUNITY
COMMERCIAL ZONING DISTRICT AT 6203 JARVIS AVENUE.
(APN: 537-521-37)

WHEREAS, Mr. Mitchell Gardner, has filed with the Planning Commission of the City of
Newark an application for U-20-1, a conditional use permit, to allow for a indoor sports and
recreation use, Fitness 19; and
PURSUANT to the Municipal Code Section 17.31.060, a public hearing notice was published
in The Tri City Voice on December 31, 2019 and mailed as required, and the Planning Commission
held a public hearing on said application at 7:30 p.m. on January 14, 2020 at the City Administration
Building, 37101 Newark Boulevard, Newark, California; and
WHEREAS, pursuant to Chapter 17.35 (Use Permits), Section 17.35.060 (Required
Findings), the Planning Commission hereby makes the following findings:
A.

The proposed use is allowed within the applicable zoning district and complies with all
other applicable zoning district and complies with all other applicable provisions of this
Ordinance and all other titles of the Municipal Code;
Response: The proposed use is allowed through the issuance of a CUP to be consistent
with the existing zoning. The application for a fitness center has been evaluated and
found to be consistent with the type of uses found in the Community Commercial zoning
district and be compatible with the surrounding commercial uses in the shopping center.
This finding can be made in the affirmative.

B.

The proposed use is consistent with the General Plan and any applicable specific plan;
Response: The proposed use is consistent with the GP Policy LU-1.1 Balance of Uses.
Maintain a reasonable balance of land uses in the city so that residents can live close to
where they work and satisfy their shopping, educational, personal, health, entertainment,
and recreational needs close to home. Also consistent with GP Policy LU-1.6
Strengthening the Retail Base. Diversify the retail base of the city to create jobs, generate
tax revenue to support City services, and enable residents and workers to find the goods
and services they need without leaving Newark. This finding can be made in the
affirmative
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C.

The proposed use will not be adverse to the public health, safety, or general welfare
of the community, nor detrimental to surrounding properties or improvements;
Response: The proposed business would not have an adverse effect to public health,
safety, or general welfare of the community or surrounding properties. Automobile
parking, provided in the existing parking area at the shopping center, is sufficient for the
proposed use and the other nearby uses. The use would occupy a vacant commercial space
in an existing shopping center that has complementary uses. Therefore, this finding can
be made in the affirmative.

D.

Tax revenue generated by the development will exceed the City’s cost of the service
demand as a result of the development or a compelling community benefit will be
provided.
Response: The proposed use will occupy an existing commercial storefront that has
been vacant for approximately four years within an existing shopping center and is not
expected to result in a substantial change in the shopping center’s cost of service to the
City. A portion of the Indoor sports and recreation use will contain a retail area, which
is expected to generate sales-tax revenue. This finding can be made in the affirmative.

E.

The proposed use complies with any design or development standards applicable to the
zoning district or the use in question unless waived or modified pursuant to the
provisions of this Ordinance;
Response: There are no planned improvements to the exterior of the building, therefore
no design or development standards apply to this application. This finding can be made
in the affirmative.

F.

The design, location, size, and operating characteristics of the proposed activity are
compatible with the existing and reasonably foreseeable future land uses in the vicinity;
and
Response: The operating characteristics of the proposed use are expected to be
compatible with the existing commercial tenants and would provide additional services
for the shopping center customers. This finding can be made in the affirmative.

G.

The site is physically suitable for the type, density, and intensity of use being proposed,
including access, utilities, and the absence of physical constraints.
Response: The proposed business is physically suitable for the type, density, and intensity
of use being proposed, in that it would occupy an existing vacant space in the Sprouts
center that is accessible, is served by utilities and without physical constraints. This
finding can be made in the affirmative.

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission hereby approves
Resolution 1985
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this application with the following conditions:
1. Fitness 19 shall require its employees to park in the rear sides (area #1, 22 & 23) as shown
in Abrams Associates parking analysis) of the building.
2. A Sign Permit will be required for any future sign on the exterior of the building.
3. The site and its improvements shall be maintained in a neat and presentable condition, to
the satisfaction of the Community Development Director. This shall include, but not be
limited to, repainting surfaces damaged by graffiti and site clean-up. Graffiti
removal/repainting and site clean-up shall occur on a continuing, as needed basis. Any
vehicle or portable building brought on the site shall remain graffiti free.
4. Construction equipment, including compressors, generators and mobile equipment shall be
fitted with heavy-duty mufflers designed to reduce noise impacts.
5. Planning inspection is required prior to occupancy.
6. All proposed changes from approved exhibits shall be submitted to the Community
Development Director who shall decide if they warrant Planning Commission and City
Council review and, if so decided, said changes shall be submitted for the Commission’s
and Council’s review and decision. The applicant shall pay the prevailing fee for each
additional separate submittal of project exhibits requiring Planning Commission and/or
City Council review and approval.
7. If any condition of this conditional use permit be declared invalid or unenforceable by a
court of competent jurisdiction, this conditional use permit shall terminate and be of no
force and effect, at the election of the City Council on motion.
8. The applicant hereby agrees to defend, indemnify, and save harmless the City of Newark,
its Council, boards, commissions, officers, employees and agents, from and against any
and all claims, suits, actions, liability, loss, damage, expense, cost (including, without
limitation, attorneys’ fees, costs and fees of litigation) of every nature, kind or description,
which may be brought by a third party against, or suffered or sustained by, the City of
Newark, its Council, boards, commissions, officers, employees or agents to challenge or
void the permit granted herein or any California Environmental Quality Act determinations
related thereto.
9. In the event that any person should bring an action to attack, set aside, void or annul the
City’s approval of this project, the applicant shall defend, indemnify and hold harmless the
City and/or its agents, officers and employees from any claim, action, or proceeding against
the City and/or its agents, officers and employees with counsel selected by the applicant
(which shall be the same counsel used by applicant) and reasonably approved by the City.
Applicant’s obligation to defend, indemnify and hold harmless the City and/or its agents,
officers and employees shall be subject to the City’s compliance with Government Code
Section 66474.9.
10. The Conditions of Project Approval set forth herein may include certain fees, dedication
requirements, reservation requirements and other exactions. Pursuant to Government Code
Section 66020(d)(1), these Conditions constitute written notice of a statement of the
amount of such fees, and a description of the dedications, reservations and other exactions.
The applicant is hereby further notified that the 90-day approval period in which the
applicant may protest these fees, dedications, reservations and other exactions, pursuant to
Government Code Section 66020(a), has begun. If the applicant fails to file a protest within
Resolution 1985
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this 90-day period complying with all of the requirements of Section 66020, the applicant
will be legally barred from later challenging such exactions.
The Commission thereby makes the findings prescribed in Newark Municipal Code
Section 17.35.060, and directs the Resolution be mailed to the applicant and filed with the City
Clerk.

by

This Resolution was introduced at the Planning Commission’s January 14, 2020 meeting
_____, seconded by _____, and passed as follows:

AYES:
NOES:
ABSENT:

STEVEN TURNER, Secretary

Resolution 1985

WILLIAM FITTS, Chairperson
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