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Project Description 
 
The City of Newark is inviting proposals from qualified persons or firms interested in providing 
consultant services to prepare a Long Term Recycling Plan and assist with the preparation of a 
contract amendment to implement a Commercial Organics Collection Program and the audit the 
material stream reporting of the Franchise Hauler.   
 
A. INTRODUCTION 

The City of Newark (City) is seeking proposals for professional services to assist with 1) the 
preparation of a Long Term Recycling Plan (Recycling Plan) and 2) to assist with the preparation 
of the amendment to the Franchise Hauler’s Contract to implement a Multi-Family & 
Commercial Organics Collection Program (Organics Program) and 3) to audit the material 
stream reports from the Franchise Hauler. 

The purpose of the Recycling Plan is to identify the most effective uses for the City’s recycling 
funds in order to prepare a programmatic road map for achieving diversion of solid waste over 
the coming years. However, to fully prepare a programmatic road map we will also need to be 
able to capture materials from all waste sectors in the City. 

The second purpose of this request for proposal (RFP) is to assist with the negotiations between 
the City and Republic to establish a commercial organics collection program. Assembly Bill 
1826 and Alameda County Waste Management Authority Ordinance 2012-1 both require 
commercial businesses to recycle organic material. Currently the City’s Franchise Agreement 
does not offer organics collection to the commercial sector. While the City has received a 
proposal from its franchised hauler, Republic Services (Republic), the proposal is still under 
review and negotiations are on-going.  

The third purpose of this RFP is for a review of the material stream reports.  The City would like 
the material reports reviewed overall for accuracy of recycling data and specifically for 
information related to diversion of construction and demolition material. 

B. SCOPE OF SERVICES/PROPOSAL FORMAT 
 
The following is a preliminary scope of work to be utilized in submitting a proposal. 

I. Identify Target Sectors 
The Consultant will review the Newark-specific results of the 2008 Alameda County 
Waste Characterization Study, and any other relevant data sources, in order to identify 
which sectors should be targeted in the Recycling Plan. All waste streams should be 
evaluated. Sectors may include, but are not limited to: 

• Single-Family Residential 
• Multi-Family Residential 
• Commercial  
• Roll-off Box/Compactor Service  
• Schools (Public and Private) 
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II. Review Current Programs 

The Consultant will review current programs in order to understand the current state of 
waste management and recycling systems in the City of Newark. This exercise will be 
used to establish a baseline against which future performance can be compared. At a 
minimum, this exercise should include a review of the City’s franchise collection 
agreement, disposal agreement, and relevant sections of the Newark Municipal Code.  

 
III. Recommend Programs 

The Consultant will recommend a series of programs with the potential to divert 
additional waste for the length of the recycling plan. The Consultant will work with City 
staff to the refine the initial list of programs into a smaller list of actionable items. Some 
focus areas may include, but are not limited to: 

• Messaging, Outreach, and Behavior Change 
• Franchise Collection Programs 
• Ordinances and Policies 
• Technical Assistance 

 
IV. Estimate Diversion Potential and Costs 

Included with programmatic recommendations, the Consultant will estimate potential for 
diversion of waste and implementation costs of each recommended program. 
 

V.  Evaluate Rate Structure 
 The Consultant will evaluate the relationship between the existing rate structure and 

recycling behaviors in the City of Newark. The objective of this exercise is to determine 
if rates could be structured differently to achieve greater diversion. 

 
VI. Review and Evaluate Current Hauler Reporting    
 The Consultant will review and evaluate all reports the City currently receives from its 

Hauler. The objective of this exercise will be to determine if the City’s diversion rates are 
typical of a city of this size and make up.  This will determine where the City can 
improve its diversion. 

 
VII. Review Current Commercial Organics Collection Program Proposal 
 The Consultant will review and evaluate the current commercial organics collection 

program proposal. The purpose to is to create a plan that can be successfully 
implemented in the most cost effective manner. 

 
VIII. Qualifications:  Provide a summary of qualifications related to the prospective 

consultant’s experience and knowledge in preparing recycling plans and establishing 
organics collection programs, including examples of any work specifically in Alameda 
County.   Include firm’s size, financial stability, capacity and resources.   

 
Staffing:  Provide a summary of qualifications for individual staff members and any 
proposed sub-consultants.  The proposed project roles for each individual team member 
should be described. 
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IX.  Fee Proposal:  Provide separate cost proposals for 1) preparation of the Long Term 

Recycling Plan, 2) assistance with establishing the Commercial Organics Collection 
Program and 3) audit of the material stream reports.   

  
 

C.   MINIMUM QUALIFICATIONS OF CONSULTANT: 
It is expected that the proposer will have experience with public sector projects of similar nature 
and scope.  The successful proposer will demonstrate experience with a minimum of three 
municipally-directed projects pertaining specifically to evaluation of recycling and diversion 
programs.    
 

 
D. SELECTION PROCESS 
City staff will review and evaluate all submitted proposals to assess the experience, knowledge, 
and qualifications of each firm and to determine the level of responsiveness to the Request for 
Proposal.     The proposals will be evaluated on the following: 
 

a. The credentials and experience of the person or firm; 
b. The demonstrated competence, ability, capacity and skill to perform the services, 

including format and usability of the proposed reports ; 
c. The ability of the firm to provide such future services as may be needed; 
d. The price which the firm proposes to charge; 
e. The character, integrity, reputation and judgment of the firm; and 
f. The responsiveness of the proposal. 

 
The top firm(s), as determined by the evaluation of the proposals, may be invited for an oral 
interview before a final selection is made for a recommendation to the Newark City Council. 
 
Late proposals will not be reviewed. 

Procedures, City Rights, and Submittal of Proposals  
 
This Request for Proposals does not commit the City of Newark to enter into a contract, nor does 
it obligate the City of Newark to pay for any costs incurred in preparation and submission of the 
proposal or in anticipation of a contract. 
 
The City of Newark may investigate the qualifications of any prospective consultant under 
consideration, require confirmation of information provided by the prospective consultant, and 
require additional evidence of qualifications to perform the project.  The City of Newark further 
reserves the right to: 
 

• Reject any or all proposals 
• Issue one or more subsequent Requests for Proposals 
• Postpone proposal opening, review, and selection if deemed necessary 
• Approve or disapprove the use of particular sub-consultants 
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• Negotiate with any, all, or none of the prospective consultants 
• Award a contract to one or more prospective consultants 
• Waive informalities in any proposal and resolve any technical errors in the RFP  

 
All products, Draft and Final, will be the property of the City of Newark. 
 
Responses to this Request for Proposals and any related questions should be directed to:  
 

Susie Woodstock 
Administrative Services Director 
City of Newark  
37101 Newark Boulevard 
Newark, CA  94560 
 
Phone: (510) 578-4804 
E-mail: susie.woodstock@newark.org 

 
Questions may be emailed and will be answered January 9-12, 2017. 
 
Proposals must be received by 12 p.m. on January 23, 2017.  Submittal via email is strongly 
encouraged.  Late proposals will not be accepted. 

mailto:susie.woodstock@newark.org
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CONTRACTUAL SERVICES AGREEMENT 

CONSULTANTS 

 

 This Service Agreement (hereinafter “Agreement”) is made and entered into this       
day of           , 20      by and between the CITY OF NEWARK, a municipal 
corporation (“City”), and      , a [Enter business type here] (“Consultant”), collectively the 
“Parties”. 

W I T N E S S E T H: 

 WHEREAS, City requested proposals to perform the services generally including: 

RECYCLING CONSULTING SERVICES______________________________________. 

 WHEREAS, in response to City’s request, Consultant submitted a proposal and, after 
negotiations, Consultant agreed to perform the Services more particularly described in Exhibit 
“A” (“Services”), in return for the compensation described in this Agreement and Exhibit “B”. 

 WHEREAS, in reliance upon Consultant’s documentation of its qualifications, as set 
forth in Exhibit “C”, City finds that Consultant has demonstrated the requisite qualifications, 
experience, training, and expertise to perform the requested Services. 
  

WHEREAS, (OPTIONAL LANGUAGE) Consultant had agreed to and has been 
performing similar services for City during the period between __________________ and 
________________________ pursuant to an informal, oral extension of the terms and conditions 
of the previous contract between Consultant and City, the term of which had expired on 
______________________. 

 NOW, THEREFORE, the Parties hereto agree as follows: 

1. CONSULTANT’S SERVICES.  Consultant shall perform Services described, 
and in the time, place, and manner specified in Exhibit “A” in accordance with the terms and 
conditions of this Agreement.  In the event of a conflict in or inconsistency between the terms of 
this Agreement and Exhibit “A”, the Agreement shall control. 

2. TIME FOR PERFORMANCE.  Time is of the essence in the performance of 
Services under this Agreement and Consultant shall generally adhere to the schedule set forth in 
Exhibit “A”; provided, that City shall grant reasonable extensions of time for the performance of 
such Services occasioned by governmental reviews of Consultant’s work product or other 
unavoidable delays occasioned by circumstances, provided, further, that such unavoidable delays 
shall not include strikes, lockouts, work stoppages, or other labor disturbances conducted by, or 
on behalf of, Consultant’s officers or employees.  Any Services for which times for performance 
are not specified in this Agreement shall be commenced and completed by Consultant in a 
reasonably prompt and timely manner based upon the circumstances and direction 
communicated to Consultant. 
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Consultant acknowledges the importance to City of City’s performance schedule and 
agrees to put forth its best professional efforts to perform its Services under this Agreement in a 
manner consistent with that schedule.  City understands, however, that Consultant’s performance 
must be governed by sound professional practices. 

3. COMPENSATION. 

A. “Not to Exceed” Compensation.  City shall compensate Consultant for 
all Services performed by Consultant hereunder in an amount based upon Consultant’s hourly or 
other rates set forth in Exhibit “B”.  The payments specified in Exhibit “B” shall be the only 
payments to be made to Consultant for Services rendered pursuant to this Agreement. 

B. Method of Billing.  To request payment, Consultant shall submit monthly 
invoices to City identifying Services performed and the charges therefore (including an 
identification of personnel who performed Services, hours worked, hourly rates, and 
reimbursable expenses), based upon Consultant’s billing rates (set forth on Exhibit “B” hereto).   

 
Consultant shall submit all billings for said Services to City in the manner 

specified in Exhibit “B”; or, if no manner is specified in Exhibit “B”, then according to the usual 
and customary procedures and practices which Consultant uses for billing clients similar to City. 

 
Invoices shall be sent to: 

 City of Newark 
 Attn:  Finance Department 
 37101 Newark Blvd. 
 Newark, CA  94560 

Upon completion of Services, City shall sign off and acknowledge that all 
terms and conditions have been satisfactorily met; upon which, unless waived by City in writing, 
Consultant shall prepare an itemized statement, briefly describing by task and/or labor category 
the items billed. 

C. Payment.  Upon receipt of an invoice, City shall make payments to 
Consultant on a monthly basis, or at such other times as may be specified in Exhibit “B”, for 
Services, which are performed in accordance with this Agreement to the satisfaction of City. 

D. Consultant’s Failure to Perform.  In the event that Consultant performs 
Services that do not comply with the requirements of this Agreement, Consultant shall, upon 
receipt of written notice from City, re-perform the services (without additional compensation to 
Consultant).  If Consultant’s failure to perform in accordance with this Agreement causes 
damages to City, Consultant shall reimburse City for the damages incurred (which may be 
charged as an offset to Consultant’s payment). 

4. ADDITIONAL SERVICES.  In the event City desires the performance of 
additional services not otherwise included within Services, such services shall be authorized by 
written task order approved in advance of the performance thereof.  Such task order shall include 
a description of the services to be performed thereunder, the maximum compensation and 
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reimbursement of costs and expenses payable therefore, the time of performance thereof, and 
such other matters as the Parties deem appropriate for the accomplishment of such services.  
Except to the extent modified by a task order, all other terms and conditions of this Agreement 
shall be deemed incorporated in each such task order. 

5. INDEPENDENT CONSULTANT.  At all times during the term of this 
Agreement, Consultant shall be, and is an independent consultant and shall not be an employee 
or agent of City.  Consultant shall not be entitled to any benefit, right, or compensation other 
than that provided in this Agreement.  City shall have the right to control Consultant only insofar 
as the results of Consultant’s Services; however, City shall not have the right to control the 
means by which Consultant accomplishes Services rendered pursuant to this Agreement. 

Except as City may specify in writing, Consultant shall have no authority, express 
or implied, to act on behalf of City in any capacity whatsoever as an agent.  Consultant shall 
have no authority, express or implied, pursuant to this Agreement to bind City to any obligation 
whatsoever. 

6. PERSONNEL.  Consultant understands that, in entering into this Agreement, 
City has relied upon Consultant’s ability to perform in accordance with its representations 
regarding the qualifications of Consultant, including the qualifications of its Authorized 
Representative, its designated personnel, and its Subconsultants, if any, identified in Exhibit “C”.  
Therefore, Consultant shall not replace its Authorized Representative, or any of the designated 
personnel or Subconsultants identified in Exhibit “C”, without the prior written consent of City.  
All Services shall be performed by, or under, the direct supervision of Consultant’s Authorized 
Representative. 

Consultant agrees to include with all Subconsultants in their subcontract the same 
requirements and provisions of this Agreement including the indemnity and Insurance 
requirements to the extent they apply to the scope of the Subconsultant’s work.  Subconsultants 
hired by Consultant agree to be bound to Consultant and City in the same manner and to the 
same extent as Consultant is bound to City under this Agreement.  Subconsultant further agrees 
to include these same provisions with any Sub-subconsultant.  A copy of this Agreement’s 
Indemnity and Insurance provisions will be furnished to the Subconsultant upon request.  The 
Consultant shall require all Sub-subconsultants to provide a valid certificate of insurance and the 
required endorsements included in this Agreement prior to commencement of any Services and 
will provide proof of compliance to the City. 

In the event that City, in its sole discretion, at any time during the term of this 
Agreement, desires the removal of any of Consultant’s designated personnel or Subconsultants, 
Consultant shall, immediately upon receiving notice from City of such desire of City, cause the 
removal of such person or persons. 

7. FACILITIES AND EQUIPMENT.  Consultant shall, at its sole cost and 
expense, furnish all facilities and equipment which may be required for furnishing Services. 

8. INFORMATION AND DOCUMENTATION. 
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A. Information from City.  City has made an effort to provide Consultant 
with all information necessary for Consultant’s performance of Services.  If Consultant believes 
additional information is required, Consultant shall promptly notify City and City will provide to 
Consultant all relevant non-privileged information in City’s possession. 

B. Consultant’s Accounting Records.  Consultant shall maintain all 
accounting records related to this Agreement in accordance with generally accepted accounting 
principles and state law requirements, and in no event for less than four (4) years.  Consultant’s 
accounting records shall include, at a minimum, all documents which support Consultant’s costs 
and expenses related to this Agreement, including personnel, subconsultants’ invoices and 
payments, and reimbursable expenses.  Consultant’s accounting records shall be made available 
to City within a reasonable time after City’s request, during normal business hours. 

C. Ownership of Work Product.  All original documents prepared by 
Consultant (including its employees and subconsultants) for this Agreement (“Work Product”), 
whether complete or in progress, are the property of City and shall be given to City at the 
completion of Consultant’s Services, or upon demand of City.  Consultant shall have a right to 
make and keep copies of the Work Product except for any confidential information.  Consultant 
shall not reveal the Work Product or the confidential information contained in the Work Product, 
or make it available, to any third party without the prior written consent of City. 

9. CONFLICTS OF INTEREST PROHIBITED.  Consultant (including its 
employees, agents, and subconsultants) shall not maintain or acquire any direct or indirect 
interest that conflicts with the performance of this Agreement.  Consultant shall comply with all 
requirements of the Political Reform Act (California Government Code Section 81000, et seq.) 
and other laws relating to conflicts of interest, including: (a) Consultant shall not make or 
participate in a decision made by City if it is reasonably foreseeable that the decision may have a 
material effect on Consultant’s economic interest, and (b) if required by law, Consultant shall file 
financial disclosure forms with the City Clerk.  If Consultant maintains or acquires a conflicting 
interest, any contract with City (including this Agreement) involving Consultant’s conflicting 
interest may be terminated by City. 

10. NONDISCRIMINATION.  Consultant shall comply with all applicable federal, 
state, and local laws regarding nondiscriminatory employment practices, whether or not said 
laws are expressly stated in this Agreement.  Consultant shall not discriminate against any 
employee or applicant because of race, color, religious creed, national origin, physical disability, 
mental disability, medical condition, marital status, sexual orientation, sex, age, or any other 
basis, as defined in California Civil Code Section 51. 

11. COMPLIANCE WITH LAW AND STANDARD OF CARE.  Consultant shall 
comply with all applicable legal requirements including all federal, state, and local laws 
(including ordinances and resolutions), whether or not said laws are expressly stated in this 
Agreement.  Consultant shall perform Services using a standard of care equal to, or greater than, 
the degree of skill and diligence ordinarily used by reputable professionals, with a level of 
experience and training similar to Consultant, performing under circumstances similar to those 
required by this Agreement. 
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12. INSURANCE.  Consultant shall procure and maintain for the duration of this 
Agreement insurance against claims for injuries to persons or damages to property which may 
arise from or in connection with the performance of the work hereunder by the Consultant, his 
agents, representatives, subconsultants, or employees. 

A. Verification of Coverage. 

Consultant shall furnish City with original certificates of insurance and 
amendatory endorsements or copies of the applicable policy language effecting coverage 
required by this clause.  The certificates and endorsements for each insurance policy are to be 
signed by a person authorized by that insurer to bind coverage on its behalf.  All certificates and 
endorsements are to be received and approved by City before work commences. 

Proof of Insurance shall be mailed to the following address or any 
subsequent address as may be directed in writing by the City Risk Manager: 

CITY OF NEWARK 
Attn:  Risk Manager 
37101 Newark Boulevard 
Newark, CA  94560 

City reserves the right to require and obtain complete, certified copies of 
all required insurance policies and endorsements at any time.  Failure to exercise this right at any 
time shall not constitute a waiver of right to exercise later.  Consultant shall immediately furnish 
City with certificates of renewal for each policy that is renewed during the term of this 
Agreement. 

B. Minimum Scope of Insurance. 

Coverage shall be at least as broad as: 

1. Insurance Services Office Form Number CG 00 01covering 
Commercial General Liability on an occurrence basis, including 
products and completed operations, property damage, bodily 
injury, and personal and advertising injury; and 

2. Insurance Services Office Form Number CA 00 01 covering Code 
1, (any auto), or Code 8 (hired) and Code 9 (non-owned) if 
consultant has no owned autos; and 

3. Workers’ Compensation insurance as required by the State of 
California, with Statutory Limits, and Employer’s Liability 
Insurance; and 

 
4. Errors and Omissions Liability insurance appropriate to the 

Consultant’s profession.  Architects’ and Engineers’ coverage is to 
be endorsed to include contractual liability. 
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C. Minimum Limits of Insurance. 
 

It shall be a requirement under this Agreement that any available 
insurance proceeds broader than or in excess of the specified minimum 
Insurance coverage requirements and/or limits shall be available to the 
Additional Insured.  Furthermore, the requirements for coverage and limits 
shall be (1) the minimum coverage and limits specified in this Agreement; 
or (2) the broader coverage and maximum limits of coverage of and 
Insurance policy or proceeds available to the named Insured; whichever is 
greater. 

Consultant shall maintain limits no less than: 
1. General Liability: 
 (including products and 

completed operations, property 
damage, bodily injury, and 
personal and advertising 
injury) 

$2,000,000 per occurrence for bodily 
injury, personal injury, and property 
damage.  If a general aggregate limit 
applies, either the general aggregate 
limit shall apply separately to this 
project/location or the general 
aggregate limit shall be twice the 
required occurrence limit. 
 

2.  Automobile Liability: $1,000,000 per accident for bodily 
injury and property damage. 
 

3.  Employer’s Liability: $1,000,000 per accident for bodily 
injury or disease. 
 

4.  Errors and Omissions Liability: $1,000,000 per occurrence or claim; 
$2,000,000 aggregate. 
 

D. Deductibles and Self-Insured Retentions. 
Any deductibles or self-insured retentions must be declared to and 

approved by the City Risk Manager.  At the option of City, either:  (1) the insurer shall reduce or 
eliminate such deductibles or self-insured retentions as respects to City, its officers, officials, 
directors, employees, contractors, agents, and volunteers, or (2) Consultant shall provide a 
financial guarantee satisfactory to City guaranteeing payment of losses and related 
investigations, claim administration, and defense expenses in an amount specified by the City 
Risk Manager or designee. 

E. Claims Made Policies. 

For all “claims made” coverage, in the event that Consultant changes 
insurance carriers Consultant shall purchase “tail” coverage or otherwise provide for continuous 
coverage covering the Term of this Agreement and not less than five (5) years thereafter.  Proof 



CSA 5/15 -12- 

of such “tail” or other continuous coverage shall be required at any time that the Consultant 
changes to a new carrier. 

F. Wasting Policies. 

No policy required by this paragraph 12 shall include a “wasting” policy 
limit (ie. limit that is eroded by the cost of defense). 

G. Remedies. 

In addition to any other remedies City may have if Consultant fails to 
provide or maintain any insurance policies or policy endorsements to the extent and within the 
time herein required, City may, at its sole option exercise any of the following remedies, which 
are alternatives to other remedies City may have and are not the exclusive remedy for 
Consultant’s breach: 

1. Obtain such insurance and deduct and retain the amount of the 
premiums for such insurance from any sums due under the Agreement; 

2. Order Consultant to stop work under this Agreement or withhold any 
payment that becomes due to Consultant hereunder, or both stop work and withhold any 
payment, until Consultant demonstrates compliance with the requirements hereof; and/or 

3. Terminate this Agreement. 

H. Acceptability of Insurers. 
Insurance is to be placed with insurers with a current A.M. Best’s rating of 

no less than A:VII, unless otherwise acceptable to the City Risk Manager.  All insurance 
companies providing coverage to Consultant shall be insurance organizations authorized by the 
Insurance Commissioner of the State of California to transact the business of insurance in the 
State of California. 

I. Other Insurance Provisions. 
The general liability and automobile liability policies are to contain, or be 

endorsed to contain, the following provisions: 

1. Additional Insureds.  City, its officers, officials, directors, employees 
and volunteers (“Additional Insureds”) are to be covered as insureds with respect to liability 
arising out of work or operations performed by or on behalf of Consultant; including materials, 
parts or equipment furnished in connection with such work or operations. 

2. Primary Coverage.  For any claims related to Services, Consultant’s 
insurance coverage shall be primary insurance as respects City, its officers, officials, directors, 
employees, and volunteers.  Any insurance or self-insurance maintained by City, its officers, 
officials, directors, employees, or volunteers shall be excess of Consultant’s insurance and shall 
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not be contribute with it.  Consultant’s policy will not seek contribution from the City’s 
insurance or self insurance. 

3. Notice of Cancellation.  Each insurance policy required above shall 
provide that coverage shall not be canceled during the term of this Agreement without notice to 
City. 

4. Civil Code § 2782.  Coverage shall not extend to any indemnity 
coverage for the active negligence of the additional insured in any case where an agreement to 
indemnify the additional insured would be invalid under Subdivision (b) of Section 2782 of the 
California Civil Code. 

5. Deductibles and Self-Insured Retentions (SIR).  All deductibles and 
self-insured retentions must be disclosed to the City Risk Manager for approval and shall not 
reduce the limits of liability.  Policies containing any SIR provision shall provide or be endorsed 
to provide that the SIR may be satisfied by either the named Insured or the City. 

6. Subconsultants.  Consultant shall include all subconsultants as 
insureds under its policies or shall require and verify separate certificates and endorsements 
have been obtained for each subconsultant.  All coverages for subconsultants shall be subject to 
all of the requirements stated herein. 

7. Waiver of Subrogation.  With respect to Workers’ Compensation and 
Employer’s Liability Coverage, the insurer shall agree to waive all rights of subrogation against 
City, its officers, officials, directors, employees, and volunteers for losses arising from work 
performed by Consultant for City. 

8. Coverage is Material Element.  Maintenance of proper insurance 
coverage in conformity with the provision of this paragraph 12 is a material element of this 
Agreement and failure to maintain or renew coverage or to provide evidence of coverage or 
renewal may be treated by City as a material breach of this Agreement. 

9. Variation.  The City Risk Manager may approve a variation in these 
insurance requirements upon a determination that the coverage, scope, limits, and form of such 
insurance are either not commercially available or that City’s interests are otherwise fully 
protected.  Any variation granted shall be done in writing and shall be made a part of this 
Agreement as Appendix “A”. 

13. REPORTING DAMAGES.  If any damage (including but not limited to death, 
personal injury or property damage) occurs in connection with the performance of this 
Agreement, Consultant shall immediately notify the City Risk Manager’s office by telephone at 
510-578-4428, and Consultant shall promptly submit to the City’s Risk Manager and the City’s 
Administrator (see paragraph 18, hereinbelow) a written report (in a form acceptable to City) 
with the following information:  (a) name(s) and address(es) of the injured or deceased person(s), 
(b) name(s) and address(es) of witnesses, (c) name(s) and address(es) of Consultant’s insurance 
company(ies), and (d) a detailed description of the damage(s) and whether any City property was 
involved. 
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14. INDEMNIFICATION/SAVE HARMLESS.  To the fullest extent permitted by 
law, the Consultant shall:  (1) immediately defend, and (2) indemnify City, its, officers, officials, 
directors, employees, and volunteers from and against all liabilities regardless of nature or type 
arising out of or resulting from Consultant’s performance of Services, or any negligent or 
wrongful act or omission of Consultant or Consultant’s officers, employees, agents, or 
subconsultants.  Liabilities subject to the duties to defend and indemnify include, without 
limitation all claims, losses, damages, penalties, fines, and judgments; associated investigation 
and administrative expenses; defense costs, including but not limited to reasonable attorneys’ 
fees; court costs; and costs of alternative dispute resolution.  Consultant’s obligation to 
indemnify applies unless it is adjudicated that its liability was caused by the sole active 
negligence or sole willful misconduct of an indemnified party.  If it is finally adjudicated that 
liability is caused by the comparative active negligence or willful misconduct of an indemnified 
party, Consultant’s indemnification obligation shall be reduced in proportion to the established 
comparative liability of the indemnified party. 

The duty to defend is a separate and distinct obligation from Consultant’s duty to 
indemnify.  Consultant shall be obligated to defend, in all legal, equitable, administrative, or 
special proceedings, with counsel approved by City immediately upon tender to Consultant of 
the claim in any form or at any stage of an action or proceeding, whether or not liability is 
established.  An allegation or determination of comparative active negligence or willful 
misconduct by an indemnified party does not relieve the Consultant from its separate and distinct 
obligation to defend City.  The obligation to defend extends through final judgment, including 
exhaustion of any appeals.  The defense obligation includes an obligation to provide independent 
defense counsel if Consultant asserts that liability is caused in whole or in part by the negligence 
or willful misconduct of the indemnified party.  If it is finally adjudicated that liability was 
caused by the sole active negligence or sole willful misconduct of an indemnified party, 
Consultant may submit a claim to City for reimbursement of reasonable attorneys’ fees and 
defense costs. 

The review, acceptance or approval of Consultant’s work or work product by any 
indemnified party shall not affect, relieve or reduce Consultant’s indemnification or defense 
obligations.  This paragraph survives completion of Services or the termination of this contract.  
The provisions of this paragraph are not limited by and do not affect the provisions of this 
contract relating to insurance.   

Consultant/Subconsultant’s responsibility for such defense and indemnity 
obligations shall survive the termination or completion of this Agreement for the full period of 
time allowed by law.  The defense and indemnification obligations of this Agreement are 
undertaken in addition to, and shall not in any way be limited by, the insurance obligations 
contained in this Agreement. 

15. LICENSES, PERMITS, ETC.  Consultant represents and warrants to City that it 
has all licenses, permits, qualifications, and approvals of whatsoever nature that are legally 
required for Consultant to practice its profession.  Consultant represents and warrants to City that 
Consultant shall, at its sole cost and expense, keep in effect at all times during the term of this 
Agreement any licenses, permits, and approvals which are legally required for Consultant to 
practice its profession.  In addition to the foregoing, Consultant shall obtain and maintain during 
the term hereof a valid City of Newark Business License. 
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16. TERM/TERMINATION. 

A. The term of this Agreement shall commence upon the date first 
hereinabove written and shall expire upon completion of performance of Services hereunder by 
Consultant. 

B. Notwithstanding the provisions of paragraph 16 Section A above, either 
party may terminate this Agreement without cause by giving written notice thereof not less than 
ten (10) days prior to the effective date of termination, which date shall be included in said 
notice.  In the event of such termination, City shall compensate Consultant for Services rendered 
and reimburse Consultant for costs and expenses incurred, to the date of termination, calculated 
in accordance with the provisions of paragraph 3.  In ascertaining the Services actually rendered 
to the date of termination, consideration shall be given both to completed work and work in 
process of completion.  Nothing herein contained shall be deemed a limitation upon the right of 
City to terminate this Agreement for cause, or otherwise to exercise such rights or pursue such 
remedies as may accrue to City hereunder. 

17. CONTRACT ADMINISTRATION.  This Agreement shall be administered by 
      of the City of Newark (“Administrator”).  All correspondence shall be directed to or 
through the Administrator or his/her designee. 

18. NOTICES.  Written notices required or convenient hereunder shall be delivered 
personally or by depositing the same with the United States Postal Service, first class (or 
equivalent) postage prepaid and addressed, in the case of Consultant, to: 

      CITY OF NEWARK 
 
                
Consultant  Administrator 
 
Address:        

       
       
       

City of Newark 
Attn:  _________________ 
37101 Newark Boulevard 
Newark, CA  94560 

19. PARAGRAPH HEADINGS.  Paragraph headings used herein are for 
convenience only and shall not be deemed to be a part of such paragraphs and shall not be 
construed to change the meaning thereof. 

20. EXHIBITS.  All exhibits referred to herein are attached hereto and are by this 
reference incorporated herein. 

21. SEVERABILITY.  If any term of this Agreement (including any phrase, 
provision, covenant, or condition) is held by a court of competent jurisdiction to be invalid or 
unenforceable, the Agreement shall be construed as not containing that term, and the remainder 
of this Agreement shall remain in full force and effect; provided, however, this paragraph shall 
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not be applied to the extent that it would result in a frustration of the Parties’ intent under this 
Agreement. 

22. GOVERNING LAW, JURISDICTION, AND VENUE.  The interpretation, 
validity, and enforcement of this Agreement shall be governed by and interpreted in accordance 
with the laws of the State of California.  Any suit, claim, or legal proceeding of any kind related 
to this Agreement shall be filed and heard in a court of competent jurisdiction in the County of 
Alameda. 

23. ATTORNEY’S FEES.  In the event any legal action is commenced to enforce 
this Agreement, the prevailing party is entitled to reasonable attorney’s fees, costs, and expenses 
incurred. 

24. ASSIGNABILITY.  Neither Consultant nor City shall subconsult, assign, sell, 
mortgage, hypothecate, or otherwise transfer their respective interests or obligations in this 
Agreement without the express prior written consent of the non-transferring party. 

25. MODIFICATIONS.  This Agreement may not be modified orally or in any 
manner other than by an agreement in writing signed by both Parties. 

26. WAIVERS.  Waiver of breach or default under this Agreement shall not 
constitute a continuing waiver of a subsequent breach of the same or any other provision of this 
Agreement. 

27. ENTIRE AGREEMENT.  This Agreement, including all documents 
incorporated herein by reference, comprises the entire integrated understanding between the 
Parties concerning the Services.  This Agreement supersedes all prior negotiations, agreements, 
and understandings regarding this matter, whether written or oral.  The documents incorporated 
by reference into this Agreement are complementary; what is called for in one is binding as if 
called for in all. 

28. SIGNATURES.  The individuals executing this Agreement represent and warrant 
that they have the right, power, legal capacity, and authority to enter into and to execute this 
Agreement on behalf of the respective legal entities of Consultant and City.  This Agreement 
shall inure to the benefit of and be binding upon the Parties hereto and their respective successors 
and assigns. 

29. COVENANT AGAINST CONTINGENT FEES.  Consultant hereby warrants 
that Consultant has not employed or retained any company or person, other than a bona fide 
employee working for Consultant, to solicit or secure this Agreement, and Consultant has not 
paid or agreed to pay any company or person, other than a bona fide employee, any fee, 
commission, percentage, brokerage fee, gift, or any other consideration contingent upon or 
resulting from the award or formation of this Agreement.  For breach or violation of this 
warranty, City shall have the right to annul this Agreement without liability or, at City’s 
discretion, to deduct from the Agreement price or consideration, or otherwise recover, the full 
amount of such fee, commission, percentage, brokerage fee, gift or contingent fee. 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement the day 
and year first hereinabove written. 

CITY OF NEWARK,       
a municipal corporation       

 

By   By   
 City of Newark Consultant 

Date   Date   

  
   
 Printed Name 

Attest: 

  
 City Clerk 
  

Date   

 
Approved as to form: 

 
   
 City Attorney 
 

Date   
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EXHIBIT A 

SCOPE OF SERVICES 
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EXHIBIT B 

PAYMENT 

 

      



 20 

EXHIBIT C 

QUALIFICATIONS 
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