CITY OF NEWARK
CITY COUNCIL

4101 Mewark Boalevard, Mowark, CA (MB0-3758 & 505784568 & E-mall: clly.cloerki@neiank.ong Cit}f Administration Building
AGENDA i Gteo
Thursday, April 9, 2015 | City Gouncil Chambers
A. ROLL CALL
B. MINUTES
B.1 Approval of Minutes of the regular City Council meeting of Thursday,
March 26, 2015. {MOTION)
C. PRESENTATIONS AND PROCLAMATIONS
C.1 HNewark Police Departiment Citizen Appreciation Award for Jennifer Bauer
and Gary Stadler.
C.2 Proclaiming May 7, 2015, as National Day of Prayer in Newark.
(PROCLAMATION)
C.3  Proclaiming May 2015 as Older Americans Month in Newark.(PROCLAMATION)
C4d Proclaiming April 18, 2015 as Earth Day in Newark. {PROCLAMATION)
D. WRITTEN COMMUNICATIONS
E. PUBLIC HEARINGS
E.1 Hearing to consider property owners’ ohjections to the 2015 Weed

Abatement Program and instruction to the Superintendent of Streets to
abate the public huisances - from Deputy Fire Marshal Guier/Maintenance
Supervisor Carey. (MOTION)
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F. CITY MANAGER REPORTS
{it is recommended that ltems F1 through F.2 be acted on
simuitaneously unless separate discussion and/or action is requested by
a Council Member or a member of the audience.)
CONSENT
F.1 Second reading and adoption of two ordinances approving the Newark
Areas 3 and 4 Specific Plan Project Development Agreement and
approving a Map Amendment to Title 17 (Zoning} of the Newark Municipal
Code rezoning parcels to be consistent with the Newark Specific Plan:
Areas 3 and 4 of the General Plan — from City Clerk Harrington.
(ORDINANCES-2}
F.2 Approval of the final map for Tract 8028, a 14-unit residential townhome-
style subdivision {Casa Bella Homes, LLC) at 6249 Thornton Avenus,
approximately 570 feet west of Newark Boulevard — from Assistant City
Engineer Fajeau. (RESOLUTION)
G. CITY ATTORNEY REPORTS
H. ECONOMIC DEVELOPMENT CORPORATION
1. CITY COUNCIIL. MATTERS
1.1 Appointments to the Community Choice Aggregation Steering
Committee — from Mayor Nagy. {RESOLUTION)
J. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE
REDEVELOPMENT AGENCY
K. ORAL COMMUNICATIONS
L. APPROPRIATIONS

Approval of Audited Demands for the City Council meeting of April 9,
2015, {MOTION)
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M. CLOSED SESSION

N. ADJOURNMENT

Parsuant o Govorommenl Code 54957 5 Supplemental materials distriboted less than 72 hours belore this
meeling, o a mujorily of the Cily Couneil, will e made avaflable Tor poblic inspection al this mecling amd
al the Cily Cledds OMice tocated al 37101 Newsarle Boulevard, 5™ Flaar, during normal business bours.
Materials prepared by Cily stall and distabuted douring the meeting are available for public nspeciion al
the mesing or aller the meeling i preparcd by some other person. Documents related to closed session
ltems or are cxompl ot diselosurs will mol be mals available for putdic inspection.

Tlor those persons tequicing heanng assistance, ploase make your request to the City Clerk two days prior
toy the mecting.




CITY OF NEWARK
CITY COUNCIL

ST01 Neawark Bookwan], Mesvarl, CA SABM-3796 & 510-GFE-1266 & Eqnkil: cily.cleark (@Newarlong

City Administration Building

AGENDA

' 7:30 p.m.
Thursday, April 8, 2015 | City Council Chambers

CITY COUNCIL:
Alan L. Nagy, Mayor
Sucy Collazo, Vice Mayor

Welcone 1o the Newark City Council mecting. The llowing information swill
help your undersland the City Counctl Apenda and whal oceurs duving a City
Counail meeting. Your participation in your Ciiy government 12 encouraged, and
we hope this informestion will enable vou to become more invelved. The Order of
Business {or Council mectings is as Gallows;

{uis | Erait A ROLL CALL I. COUNCIEL MATTERS
bis L. mrelas B. MINUTES J. SUCCLSSOR AGENCY
Michaal K Hannon {5 PRESENTATIONS AND PROCLAMATHING  TO RFEDEVEILAWPMENT AGENCY

0. WRITTEN COMMUNICATIONS K. ORAL COMMUNICATIONS
Mike Bucoi E. PUBLIC HEARINGS L. APPROPFRIATIONS

E. CITY MANAGFR REPORTS M. CLOSEDSESSION

&, CITY ATTORNEY RETORTS M. ADIOURNMENT

I, ECOHNOMIC DEVELCPMENT CORPUHEA TN
CITY STAFE: Tiems listed on the agenda may be approved, disagproved, or condinued B a fuftre
John Beckar mesting. kany items caquive an action by motion or the adoption of a resolution
City Manager ar an ordinance, When this is requirsd, the words MOTION, RESOLUTION, or

Turrence Grindalt
Assistant Gity Manager

Susfe Woodsiook

Administrafive Sendoes Director

Sandy Abe
Human Resources Director

Pegqy A. {Xlaassen
Public Works Director

Jim Lea!
Folice Chief

Davidf Zehndaer
Recreation and Community
Sendnes Direclor

David J. Benotin
Cify Affoimey

Sheifa Harrington
City Clerk ~

CARINANCE appear in parenthesis al the cnd ol the alem, 1T ome of these words
doos not appear, the item I3 an informational item.

The attached Agenda gives the Backgrownd/Discassion of agenda items.

ol lonwing thig scetion 1 The word Af#feckmrend. Linless “nonce™ follows
Attgehment there 1s more documcolation which is available for public review al
the Newark Library, the City Clerlc’s office or at wrwwnewark org. Those lterms
om the Agenda which are coming from the Flaming Comunission will alse include
4 seetion emitled Update, which will siate what e Planmimg Commission's aelion
wag on thal particular ilom.  Acdaes indicaies whal 21alTs recommendalion iz and
what actionis) the Councll may talce.

Addvessing the City Councif. You may speak once and submit written
materinls o any listed item at the appropriale Wme, Yo may speak once and
suhrmi L wiallen ialerials on arcy iom ol om the syends durmg Ovred
Cosumenications. To address the Council, please seek the recognition of the
Fayar by raising your hand, Once recognized, come forward to the lectern and
yuu may, Dul you aee el reguired do, slaie yout mame and sddrcss Tor the reeord,
Fulthe carmrenls are lmled e fve (5 mimles por spoaker, subjeet b adjustmend
by the Mayor. Matlers browghl belore the Cowncil which require an action may be
either referred to statt or placed on a firture Council agenda.

Mar gquestion shall be asked of g counctl member, city slall, or an audicnce member
cxoepl throwgh the presiding ofTieer. Mo persan shall wse volgar, peefanc, lood or
botsterous language that interrapts a meating, Any person who refuses to cauy
out instructions given by the presiding officer for the puipose of maintaining: order
mry b puilly of anomdmction and may resull in remerval Tom Hhe mecling.

Lty Cowci] metings ane cablecast live om puevernencnt aceess clumel 26 il sbosneey ab httpfcwarkes, pogstesmoaeom.
Agendar ave porled puranant o Goverunenl Code Secilon 543542, Supporling malerlals are available al lhe Mewark Libuay, in the
Lty Clerk's wffice or ot wwwonswarleorg o thie Muonaday procedisg e ssding. Bur Fase peesens moyoicing heariug assisBanee, o abler 8 pecial

acecunaodalionn, please coatact he Cliy Cleck e days prior ba he meellng.




CITY OF NEWARK
CITY COUNCIL

EF1D1 Newark BEoalsvard, Mewark, A 24060-2756 = 510-073-4266 = E-mail: city.cderki@newark.org City Admiﬂiﬁtrﬂtiﬂn Buildiﬂg

Minutes

7:30 pn.
Thursday, March 26, 2015 City Council Chambers

B.1

E.1

ROLL CALL

Mayor Napy called the mecting 10 order al 7.3 pam. Present were Couneil Members
Hanuon, Fretlas, Bucet, and Vies Mayor Collazo,

MINUTES

Approval of Minutes of the regular City Council meeting of Thursday,
March 12, 2015.

Counetl Momber Bucet moved, Counctl Member Hannon seconded, to approve the
WMinuies of the regular City Council meeting, The motion passed, 5 AYES,

PRESENTATIONS AND PROCLAMATIONS

WRITTEN COMMUNICATIONS

PLBLIC HEARINGS

Hearing to consider: 1} Certifying a Recirculated Final Environmental
Impact Report addressing and disclosing the Environmental Impacts of
the Newark Areas 3 and 4 5Specific Plan Project and approving a
Mitigation Monitoring and Reporting Program; 2} Approving the Newark
Specific Plan: Areas 3 and 4 of the General Plan and related General Plan
amendments: A map amendment to the General Plan Diagram to change
the General Plan land use designations for certain parcels of land; 3}
Infroducing an Ordinance approving the Newark Areas 3 and 4 Specific
Plan Project Bevelopment Agreement and; 4} Introducing an Ordinance
approving a Map Amendment to Title 17 {Zoning} of the Newark Municipal
Code Rezoning Parcels to be Consistent with the Newark Specific Plan:
Areas 3 and 4 of the General Plan.
RESOLUTION NO. 10329-10330
ORDIMANCES INTRODUCED (2}
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Assistant City Manager Grindall gave a presentation (On file with City Clerk) on the
Area 3 and 4 develepment which would mclude bousing, parks, a school site, open
space, and a polf course or other recreational amenity. [le noted that some of the land
in Arca 4 would be permancntly prescrved as open space. The previous approval was
subjest Lo litigation, resulting in the reeirculated documents presented tonipht.

In response to Cily Councdl guestions, Assistanl Cily Manager Grindall coulirmed that
if the golf course was not built, the same acreage would be wsed for another
recreational amenity. The City will receive $3 million for affordable housing, He
discouraged changing the ratio, at this time, of 1.5 acres restored for the impacted
wellands as il was subjeet to regulatory approval,

Mayor Nagy opened the pubhic hearing at 7:57 pn.

Tim Stecle, Sobrato Organization, stated that the Newark Partners, 1.1.C collectively
owned property in the arca sinee the mid-1980s. [le stated that he read and agreed to
the conditions.

Carn High, Citizens Commillee o Complele the Reluge, presented a letter (On file
with City Clerk). She stated that the preservabion of Area 4 was recommend in ihe
1999 Nan lrancisco Bay Area Wetlands Eeosystem Goals Project, The Tidal Marsh
Licosystem Recovery Plan and is a poal of the Refuge Expansion Boundary. She stated
that since the 19808 state and federal apencics have rocommended that Area 4 be
preserved. She requested that the City Couneil preserve the land.

Margaret Tewis, Citizens Commiltee to Complete the Reluge, stated that the arca wilh
the proposed recreational amenifiss has wetlnds, is very low lying, and has a high
watcr table. She stated that developinent was not going to happen in Area 4,

Ricardo Corle stated that he supported the development of Arca 3, but that Area 4
should be preserved. He thought thal homes in Arca 4 would be at risk of liquefaction
and flooding, He noted that several regulalory agencics and covironmental groups
have expressed their disapproval of this project. Mr. Corle presemted a pelilion against
the project (On file with City Clerk).

Cchnira Blca, staled that she was concerned with the environment and would like Area
4 prolecied.  She stated thal the proposed goil conrse would use tons of water and
water vutes will increase this year, She huped thal Jive and police service will grow
with the expected population increases.

Mayor Nagy closcd the public hearing at 8:14 pum.
Agsistant City Manager Grindall noted thal the resolution cerlilying the Recirenlated

Final IR had minor amendments anid reguested thal the City Counel approve that
Version.
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Vice Mayor Collazo moved, Council Member Bocei seconded to adopt: 1) Resolution
certifying a Recirculated Final Environmental Impact Report for the Newark Areas 3
and 4 Specific Plan Project, including a Statcment of Owerriding Considerations and
approval ol a Mitigation Monitoring and Reporting Program; 2) Resolution approving
and adopting the Newark Arcas 3 and 4 Specilic Plan and relaled General Plan
amendments: A map amendment o the General Plan Diagram o change the General
Plan land use designations for cerbn parcels of Land (GP-10-13); 3) Introducing an
Ordinance approving the Newark Areas 3 and 4 Specific Plan Project Development
Aprecment and; 4) Introducing an Ordinance approving Z-10-17, a Map Amendment
to Title 17 (Zoning) of the Newark Municipal Code Rezoning Parccls to be consistent
with the Newark Arcas 3 and 4 Specific Plan. The motion passed, 5 AYES.

CITY MANAGER REPORTS

Vice Mayor Collaze moved, Council Member Buccl seconded, to approve Consent
Calendar Items .1 through 143, that the resolutions be numbered consecutively, and
that rcading of the titles sutfice for adoption of the resolutions and ordinance.  The
motion passced, 5 AYES.

CONSENT

F.1

F.2

F.3

Approval of Contractual Services Agreement with North American Title

Company to provide Preliminary Title Reports for the Central Avenue

Overpass, Project 1014. RESOLUTION NG. 10331
CONTRACT NO. 15007

Second reading and adoption of an ordinance amending Title 2
(Administration and Personnel), Chapter 2.12 {Planning Commission),
Sections 2.12.010 (Created) and 2.12.20 (Qualifications) to reduce the
number of Planning Commissioners from seven to five.

ORDINANCE NO. 483

Acceptance of proposal and authorization for City Manager to sigh an
agreement with Utility Telepheone for the extension and enhancement of
telecommunications services and associated budget amendment.
RESOLUTION NO. 10332
CONTRACT NO. 07042
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kMarch 26, 2015

G.

CITY ATTORNEY REPORTS

ECONOMIC DEVELOPMENT CORPORATION

CITY COUNCIL MATTERS

Authorization for the Mayor to send a leiter to the Office of Management
and Budget to encourage support for specific actions to improve rail
safety with respect to the transport of crude oil and other hazardous

materials by rail. MOTION APPROVED

Mayor Nagy sialed his support for this letter.

Paul Rea stated that the leiter before the Cily Council was strong.  If a project in
another part of the state is approved, then there will be lrains with 100 cars carrying
crude oil through the arca. Lle mentioned recent tram accidents thal firclighters had to
let bumn over several days.

Sandy Cashmark stated (hal she was worried about trains carrying crude oil,  She
stated that these trains fravel over the Feather River, onc of the main sources of watenr,
with very old bridees not built for 100 cars braveling over them. The crews on the
ltaing arc also being decreased.

Council Member Bueel stated that the railroads are federally regulated so the City
could not ban the traing. He slated that the City of Santa. Magia is the home of the
Phillips 66 refinery rail project (hal has slatewide impact. 1le wrote a lefter agamst the
project and encouraged others to do the same.

Vice Mayor Collazo moved, Council Member Bucei seconded (o by motion, authorize
the Mayor o send a letter to the Office of Management ind Budgel 1o cocourage
support. for speci e aclions o improve rail safety with respect to the transpor ol erode
olil and other hazardous materials by rnl. The molion passed, 3 AYLS.

Mayor Napy stated that he would adjoum the meeting in memory ol Ann Joly and Joe
Maes. The entive City Council extended their condolences.

Council Member Hawnon extended his condolenees to the family of San Jose Police
Officer Michael Jolmson who was kifled in the line of duty.

Vice Mayor Collazo cncouraged the public to aliend Fannly Day in the Park.
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. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE
REDEVELOPMENT AGENCY
K. ORAL COMMUNICATIONS

Gregory Lomos staied that the Alameda County Watsr Dhsinot has rajsed vales over |12
conscentive years. He requested that the individual City Council Members send leilers
objecting o the proposed hew increascs. !le noted that the opening in the sidewalk
that he mentioned al a previous mecting was still in place.

Yrankie Addiego stated that his hook Fmages of America - Newark will be available for
sale in Aupust, There will be a fundraiser at the Newark Paviliom for the Ohlonc

College Nursing Program on Friday. 1le referred to the statement by Mr. Lemos and
noted thal when a resource is scarce, the supplicr raises prices.

L. APPROPRIATIONS

City Clerk Llarrington read the Reugsler o' Audited Demands: Check numbers
104146 to 114243,

Council Mamber Collazo moved, Council Member Freitas seconded, o approve the
Register of Audited Demands. The metion passed, 5 AYUS.
M. CLOSED SESSION

N. ADJOURNMENT

At 8:43 pm. Mavor Nagy adjouned the City Counctl meelmg in memory o Ann Joly
and Joo Macs.




C.1 MNewark Police Department Citizen Appreciation Award for Jennifer Bauer and
Gary Stadler.

Background/Discussion — On February 15, 20135, Jennifer Bauer and Gary Stadler assisted the
Newark Police Department in locating and arresting a saspeet in a erimie thal had ocewred earhier
in the day. ‘The Police Depatinent will honor Ma. Bauer and Mr. Stadler for their assistance to
the commmumly.

Repaort Thursday

City Council Meeting _ April 9, 2015
CA




C.2 Proclaiming May 7, 2015, as National Day of Prayer in Newark. {PROCLANATION)

Background/Discussion — May 7, 2015, has been desienated as National Day of Prayer in
Newark. A member of the religious community will be at the meeting to accepl the

proclamation.
Report Thursday
City Council Meeting April 9, 2015

C.2




C.3 Proclaiming May 2015 as Older Americans Month in Newark. (PROCLAMATION)

Background/Discnssion — May is Older Americans Month., A proclamation bas been prepared
and members of the Newark Semior Citizen Standing Adwvisory Comumittee will accept the
proclamation at the City Council meeling,

Report Thursday

City Council Meeting April 9, 2015
C.3




C.4 Proclaiming April 18, 2015 as Earth Day in Newark. (PROCLAMATION)

Background/Discussion — In an cffort to raise awareness and appreciation or our environment,
the League of Volunlcers has teamed up with Newark Memonul High School loteract and
UNICEF o host an Liarth Day Fair. The Carth Day Fair will be held on April 18, 2015, al Swiss
Park from 10:00 am to 4:00 pm. A proclamation has been prepared for the event and certificates
ot appreciaticn for the students who help organize the cvent.

Report Thursday
City Council Meeting _ April 9, 2015
c4
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Hearing to consider property owners’ objections to the 2015 Weed Abatement

Program and instruction to the Superintendent of Streets to abate the public

nuisances - from Deputy Fire Marshal Guier/Maintenance Supervisor Carey.
{MOTION)

Background/Discussion - On Febraary 26, 2015, the City Council adopted Resolution No.
10326 initiating the 2015 Weed Abulement Program and seiting a public hearing for April 9,
2015, The annual weed abatement program abales weeds on vacant commercial and industrial
propertics not maintained by the property owmers as directed by the Fire Marshal. Property
owners may objcet in person by aftending this hearing or by letter. As of April 1, 2015, no
wrillen objections have been received. Scveral owners have notified staff that they will perfomm
the worl themselves. 10 the weeds on these parcels are not abated in a timely manner, the City's
contractor will perform the work m May. This will provide these owners ample time to complete
the abatement.

The property owners, as listed on the County Assessor’s roll, have been given the regured notice
al' the public hearing dale. [ objeetions are reecived prior to or during the public hearing, the
Cioungil should consider the objections; and then, by motion, allow or averrule the objections.
‘I'he Counecil may then instruci. the Supermtendent of Sircets 1o abate the public nuisance on the
parcels remaining in the program.

Atiachment - Nonc
Action - TU i3 recormmended that the City Council, by motion, act upon any objections by

property owners 1o the 2015 Weed Abatement Program, and instruct the Superintendent of
mtreets to abate the public nuisances,

Report Thursday
City Council Meeting April 9, 2015

E.1




F.1

Second reading and adoption of two ordinances approving the Newark Areas 3
and 4 Specific Plan Project Development Agreement and approving a Map
Amendment te Title 17 {Zoning) of the Newark Municipal Code rezoning parcels to
be consistent with the Newark Specific Plan: Areas 3 and 4 of the General Plan -
from City Clerk Harrington. {ORDINANCES-2}

Background/Disenssion -~ On March 26, 2015, the Cily Couneil introduced two ordinances
approving the Newark Arcas 3 and 4 Specific Plan Project Development Agrecment and Z-10-17,
4 Map Amendment o Title 17 (Zoning) of the Newark Municipal Code Rexoning Patecls to be
consistent with the Newark Aveus 3 and 4 Specific Plan,

Attachment

Action - Tt is recommended that the City Council adopt ordinances approving: 1) The Newark
Areas 3 and 4 Specific Plan Project Development Agreement and; 2) 7-10-17, 1 Map Amendment
to Title 17 (Zoning) of the Newark Municipal Code Rezoning Parcels to be consistent wilh the
Mewark Arcas 3 and 4 Specific Plan,

Report Thursday
City Council Meeting April 9, 2015

F.1




ORNNANCE NO.

ORDINANCE OF THE CITY COUNCH. OF THE CITY OF
NEWARK ATPPROVING THE NEWARK AREAS 3 AND 4
SPRECTFIC PLAN PROJECT DEVELOPMENT AGRELEMUNT

WILLREAN, the Newark Arcas 3 and 4 Speeific Plan proposcs io allow development of’
sinple~family residential, multi-family residential, and an clementary school withim the 78-acre
Arca 3; and

WHEREAS, the Developmeint Agreement for the Specific Plan Project will facilitate the
implementation of the Project and all refated approvals, and

WLHEREAS, residents and other communily members have had opportumilies to provide
commetits and suggestions throughoul the development of the Newark Areas 3 and 4 Specific
Plan Project (the “TPraject™), through a senes of public meetings from 2006 through 2010, by
commenting on information posted on the City's website and made available at City 1lall and the
Library, and by commenting on the Recircolated Draft Unvironmental lmpaet Report ("Drafl
REIR™ for the Project; and

WHEREAS, a Recirculated Envivormnentad Tmpact Report {"RETR™) was prepared for
(his Project, imchuling the General Plan amendment, planned unit development, and development
agresmenl, and recommended for approval by the Planning Comimission on lichruary 10, 2015;
and

WILEREAS, on March 26, 2015, the City Couneil found that the RETR [ully discloses all
possible cavironmenial impacts ol the Specilic Plan Project and related approvals and therefore
corli fed the RETR; amd

WHEREAS, in accordance with the REIR and Statement of Cwverriding Considerations
adopted by the Newark City Council on March 26, 2015, the City Couneil tound thal the benefits
to the community associated with this Project in terms of” housing availability and choice,
provision of public school [acilitics, and crcalion ol a mix ol housing oplions melwding high
gualily residenlial uses such as execulive housing Lypes and below market rate housing options,
oulweigh the unavoidable impacts; and

WILILRLAS, the City Council has read, revicwed, and considered the Nowark Arvcas 3
and 4 Specific Plan Development Agreement; has conducted 2 public hearing on the proposed
Development Agreement; has discussed, evalualed, analyzed, reviewed and considered the
informalion presented in sud hesrmy, as well as the REIR, Newark Areas 3 and 4 Specific Plan,
related General Plan affirmation, and staff report; and

WILREAS, the Development Apreement will provide key henelits Lo the Cily, including
(1) the dedication to the City of an approximalely 66-avre parcel along Mowry Avenue in Arvea
4, (2) ihe dedication and improvement of a 3-acre neighborhood/school park in Area 3, (3) the
dedication and improvement of the approximately 1-acre park in Seb-Area C, (4) provide for the
reservation of land to the City for the development of a potential new clementary school with a
400 student capacity, (5} provide up to 1,260 new residential wwts within Arca 3 and 4, (6)
cnsure that 15 percent of the new units developed will be buill either ou- or oll=sile as Moderate




Tneome household units or, alternately, provide ior (he payment of in-lieuw fees for these
affordable housing units; and

WHEREAS, pursuant to Califomia Government Code sections 65090, 65091 and 63867,

a public notice ol the Cily Couneil's intent to consider adoption of the Developmoen( A greement
was published in The Arpus on March 13, 2015,

cl.

NOW, THEREFORE, BT IT RESOLVED thal the City Council does oridain and find:

Te approve the Dovelopment Agreement between the City and Mewark Partners LLC
rclating 1o the development of the Newark Area 3 and 4 Specific Plan Projeet; and

That the Development Agrecment is consistent with the objectives, policies, general land
uses and programs speciticd in the City"s General Tlan, the Newark. Area 3 and 4 Specific
Pian, and the repulations prescribed [or the zoming districts in which the Speeific Plan
Prajoct will be located; and

Thal the Development Agreement will not be detrimental Lo the health, saflety, and
general welfare of persons restding in the immediate area of the Speaific Flan Project, nor
be detrimental or injurious to properly or persons in the general neighborhood or to the
ecncral welfare of the residents of the Cily as a whole; sid

That the Development Agreement will not adverscly aficet the orderly developinent of

property or the preservation of property values; and

That the Development Agrecment will Tacililale the implementation of the Newark Area
3 and 4 Specific Plan; and

That the Development Agreement is consistent with the provisions of Government Code
Sechioms 65864 through 65868.5; and

Pursuant to City Municipal Code Scetion 17.18.050(F) the Development Agreement
containg an alternative mcang ol compliance with the City’s inclusionary housing
requircmicnts whieh Tulfill the purposes of Chapter 17.18 and will further affordable
housing epporlumties i the City, would better address the City’s needs than compliance
wilh the requirements of Section 17.18.030, and will not unduly concenirate below
market vate housing in one peopraphic arca.

Te ord 1




RECORDING REQUESTED 1Y
AND WIIEN RECORDLED MAIL TO:

City Clerk
City ol Newark

37107 Newark Boulevard
Newurk, CA 94560

(No fee per Government Code Scetion 27383)

DEVELOPMENT AGREEMENT
BY AND BICTWEEN
CTTY O NEWARK
AND
NEWARK PARTNERS, LLC




DEVELOPMENT AGREEMENT

THIS DEVELOPMUENT AGRUELIMUNT (the "Agprecment™) is cntered into as of
| . tease L2015 by and between NEWARK PARTNERS, LLC, a California
limited liability corporation (“Devcloper™), and the CITY OF NEWARK (“Ciiy™),
pursiant o Cahformia Governmienl Code § 65864 et seq.

RECITALS

A. To strengthen the public planning process, cncourage private participation in
comprchensive planming and reduce the ceonomic rigk ol development, the Legislatare of
the State of Calilornia enacted Calilormia Governmeni Code § 65864 ef seg. (the
“Development Agreement Statute™), which authonzes City to enter inte an agreement
with any person having a legal or equitable interest in real property regarding the
development of such property.

B. Pursvant to California Government Code § 65865, City has adopted
procedures and requirenicnts for the consideration of development aprecments (City
Ordinance No. 338). This Development Aprecment has been processed, considered and
cxeented in accordance with such procedurcs and requircments.

. Doveloper has a lepal and/or cquitable interest in certain rcal property
consisting of approximately 583 acres located in the southwest corner of the City, as
more particutar]ly deseribed in Exhibil A and a8 diagrammed in Exhibil A (the “Troject
Site™), which compmises a poriion of the Newark Area 3 and 4 Specific Plan, as defined
below. This Agreement applies to and is binding on the owners of the Project site only
and not to all of the parcels included within the Specific Plan.

D City has taken several actons fo veview and plan for the fute development
of the Project. These include, without limitation, the following:

1. Environmental Inpact Report. The envirommentat impacts of the Project,
incluging the Project Approvals and the Subsequent Approvals, and numerous
alternatives to the Project and its location, have properly been reviewed and assessed by
ity pursuant to the California Dovironmental Quality Act, Public Resources Code
Scetion 21000 ef seq.; and Calilornia Code of’ Regulations Title 14, Scction 15000 ef veq.
{the “CEQA Guidelnes™). On Esbrgary 00— - 2013, pursuant lo CEQA imd in
accordance with the recommendation of the Plaming Commission for the City of Newark
{the “Planning Comemnission™}, the City Council certified a final environmental impact
report covering the Project {the “LIR™). As required by CLQA, the City adopted written
findings and a mitipation monitoring program (the “Mitipation Menitoring Program™)
prior 1o approving the Projeel Approvals.




2. General Plan Amendment. Following review and recommendation by the
Manning Commmission and afler a duly noticed public hearing and certification of the CIR,
the City Council, by Resolution ————, approved amendments to the Nowark
Creneral Plan (the “General Plan Amendment™).

3. Specific Plan. Following review and recommendation by the Cily
Plamming Comnission, City Council certification of the EIR, and adoplion of the General
Plan Amendment, the City Couneil at a duly noticed public hearing, adopled Resolution
No. — . approving the Newark Aveu 3 and 4 Specific Plan (“Specific Plan™).

4. Rezoning. l'ollowing City Plarnming Comimission review and
recommendation, certitication of the EIR and adoption of the General Flan Amendment
at a duly noticed public hearing, the City Council adopted City Ordinance No.— —,
rezoning portions ol the Project Site to City’s Residential District R-6000.

5. Planned Unil Developrnent and Conditional Use Permit. Following City
Plarming Commission review and recommendation, certification of the LR and adoption
al the General Plan Amendment, Specific Plan, and Rezoning, at a duly noticed public
hearing, the City Council adopted City Resolution No. — -~ approving a Planned Unil
Development and Conditional Use Permit for restdential developiment in Area 3.

The approvals and development policies deseribed in this Recital E are eollectively
referred to herein as the “Project Approvals.”

E. Clity bas deterniined that the Project presents certain public benelils and
opportunities which are advanecd by City and Devcloper enlering inlo (his Agreement,
‘This Agreement will, among other things, (1) reduce imeerlambies in plamng and
provide for the orderly development ol the Progect; (2) mitigate many significant
environmental impacts; {3} provide public services and infrastructure; (4) provide for and
generale subslanGal revenues for the Clity in the form of one time and annual fecs and
exachions and other fiscal benefits; (5} provide a varicty of nceded housing, including
affordable howsing andfor funds in furtherance of affordable housing opportunities; and
{3) otherwise achicve the poals and purposcs for which the Development Agresment
Statute was cnacted.

', In exchanpe tor the benefits to Cily deseribed in the preceding Recital,
together with the other public benelits that will result from the development of the
Project, Developer will receive by this Agreement assurance that it has vested rights to
proceed with the Project (including the development of a maximum of 1260 housing
units on Neveloper’s property with all but the fiftcen percent affordable unils being
detached housing units} in accordance with the *Applicable Law™ (delined below}, and
therefore desires to coter into this Agreciment.

G. On Febmary 10— 2015 following a duly noticed public heanng, the
Planning Commission adopted Resolution No. 4982 recommendimg that the City
Couneil approve this Agreemenl. Fallowmyg City Council certification of the HLR,
adaption or approval of the Genewl Plan Amendiment, adoption of the Newarls Arca 3
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and 4 Speceific Plan, and the rezoning, the City Council af & duly noticed public hearing
adapted Ordinance No. ———F—1, approvimg and authorizing the execcution of this
Aprcement.

1l The City Council, aller conducting a duly noticed public hearing, has found
that this Agrecement ts consistent with the General Plan and with the Specific Plan and
has conducted all necessary proceedings in accordance with the City’s rules and
regulalions for the approval of this Agreement.

AGREEMENT

NOW, THEREFORE, m consideration of the promises, covenants and provisions sct
Torth herein, the receipt and adequacy of which is hereby acknowledped, the partics agree
as follows:

ARTICLE 1. DEFINTTIONS

“Administrative Project Amendment” shall have that meaning sef forth in
Section 7.00{a) ol this Agreement.

“Adminisiralive Agreement Amendment” shall have that meaning sct forth in
Scetion 7.02{(a) of this Agresment.

*Affiliate™ shall meun, with respect o any Person, (i) any Person directly or
indirectly conirolling, controlled by or under commeon control with such Peeson, (ii) any
Person owning or controlling ten percent or more of the outstanding voting sceurilies of
such Person, (1) any officer, director, manaper or gencral pariner ol such Person, or (1v}
any erson who is an officer, dircetor, manaper, gencral pariner, irustee or holder of ten
percent or more of the voting sceuritics ol any Person deseribedd in clauses (i) through
{iif} of this scntcnec.

*Apreement” roters to this Development Agreement and all its exhibits and
attachments.

“Applicable Law™ shall have thal meaning sel forth wn Section 6.08 of this
Aprcement.

“Asscssed Proporiy™ shall have thal meammyg set forth in Section 3.07(c) of this
Aprccment.

“Changes in the Law™ shall have (hal ineaming set finth in Section 6.0% of this
Agreoment,

“City” is the City of Newark, Calilorma.

“City Law™ shall have that incaning sel lorth m Section 6,05 of this Agreement.




*Delault Notice™ shall have that meaning set torth in Section 10.01 of tus
Agresment,

“Delciencies™ shall have that meaning sct forth in Scetion 9.02(a) of thig
Agreement,

“Developer” refers to Newark Partners, LLC and successors or assigns.

“Development Agreement Statute” shall have that meaning sct forth in Recital A
of this Agreement,

“Effcetive Dale” shall have that meaning set forth in Scetion 2.01 of this
Agreement.

*Judgment™ shall have that meaning set forth in Scction 9.02(a) of this
Apreoment.

“Mitigalion Momilonng Program™ shall have that meaning set forth in Reeital
D¢ [} ol ilns Agresment,

“Moderate Tncome Households™ means households with incomes no greaier than
the maximum meome for moderate income houscholds, as annually delined by the
Calilormia Department of [lovsing and Community Development [or exch household
gize,

“Mortgagee” shall mean the bencficiary of any deed ol vust relaling Lo the
Priyect.

“Non-Assuming Transferee” shall have that meaning get foril in Section §.03 of
this Agreement.

"Notwe of Compliance™ shall have that mcaning sct forth in Scction 8.04 of this
Agreement,

“Penadic Review™ shall have that meaning set forth in Scetion 10.03(a} ol ths
Agresment,

“Person™ shall mean any individval, any partnerahip, limited Halily company,
corporation, trust or other entity.

“Project™ shall nrean the improvements to the Project Sile and associaled off-site
improvements, as particularly described by the Project Approvals, subject to any
madifications or amendments that may be agreed upon by the City and Developer
pursuant to Scction 7 of this Agreemeni.

“Project Approvals™ shall have (hat meamng sel torth in Recital 1) of this
Aprecment.




“Project Site™ shall have that meaning sct forth in Recital C and Cxhibit A of this
Agresment.

“subsequent Approvals™ shall mean those certain other land vsc approvals,
entitlenoents, and perniits other than the Project Approvals that arc neecssary or desirable
for the development of the Project. The Subsequent Approvals may also include, withowt
limitation, the following: amendiments ol the Project Approvals, plammed umt
development pormits, conditional use pernuts, subdivision maps, design review
approvals, improvement agresments, use pennits, grading penmnits, building permits, [ot
hne adjustments, sewer and water connection permits, cortificates of occupancy,
subdivision maps, preliminary and final development plans, rezotrings, development
agreemments, penmits, resubdivisions, and any amendments Lo, or repealing ol any ol the
forcpoing.

*lerm™ shall have that meaning sct torth in Scetion 2.02 of’this Agreemnent.

“Iransfer Agreement” shall have that meaning sct forth in Scction .02 o this
Agrecment.

“lransferee” shall mean the recipicnt of a transfer or assighment by Developer as
set forth in Section 8.02 of this Aprecoment.
ARTICLY, 2. EFFECTIVE DATE AND TERM

Section 2.01. Effective Date. This Agreenient shall become cffeetive upon the
date the ordinance approving this Apreoment bocomes cftective (the
“liffective Datc™).

section 2,02, Term. The tenn of this Agreement (the *Term™) shall commenae
upon the Effective Date and continuc for a period of 25 years.

ARTICLE 3. ORLIGATIONS OF DEVELOPER

Sechiom 3,01, Obhigations of Developer Generally. ‘The parties acknowledpe and
agres that the Ciy's agreement to perform and abide by the covenants and
oblipations of City sct forth in this Aprcement is a material consideration [or
Developer’s agreement to perform and abide by ils long term covenants and
obligations, as sct forth hevein. The parties acknowledge that many of
Developer’s long term obligations set forth in this Agreement are in addition
o Developer’s agreement to perform all the mitigation measures identiticd in
the Mitigation Monitoring Propram.

seclion 3,02, Fees Paid by Developer. As a material consideration for the long
terny assurances and vested rights provided by this Agreement, Developer
shall pay certain fees and cxactions to City all ag deseribed below. No other
feea shall be imposced during the terny of this Agreement except as set forth in
ihis Sechion ol this Agreement,




(a)

(b)

Lixeept as otherwizse provided in this Apreement, only those lces and charges
of City in cffect as of the Eifective Date and as deseribed on altached
Exhibit B (lhe “Existing Project Tmpacl Fees™) may be apphed {o the Project
or the Project Site. The Existing Project Fees may be increased in rate by
the City, if at all, only after eight (8) years after the Effective Date of the
Agreement, at which time the fees may be increased by City during the Fornt
but anly in a manner consistent with this Apreement and Calitornia law
conecening development fees (Gov. Code § 66000 ef vey. or a successor
stalule) and only to the extent that fecs ave tmposed on a Cily-wide basis and
are al identical Tevels as iinposed agamst other Projects. No new category of
Tee other than these listed om Exhibit B shall be imposed on the project for
any purpose. All Project Fees shall be paid on a per unit basis at the time
ity issues cortificates of occupancy for the Project.

With respect to residential development in Area 4, Doveloper agrees to pay,
at the issuance of cach building poermit for cach residential unitin Arca 4, a
project-speeitic Community Benefit Fee of $24,500 per housing unil in
addition o Exisling Projeel Tmpact Fees as sel forth above, This amount
shall nol tnerease by more than the Conswmer Price Index or 2 % (two
percent), whichever is less, for 8 (gight) years following the Effective Date
of this Agreement, and, at the end of this period, to the cxtent not yot paid on
any unit, the ity may increasc this foc on an annual basis baged on the
Consumer Price Index.. No other fees Tor parks, recrcation, or commurnily
benedit, or land dedication Tor such purposes shall be required excepl as sel
forth in Section 3.02 of this Agresment

Scetion 3.03.  Dedications by Doveloper

(a)
(b}

No other land dedication shall be required cxeept as sct forth in s Scction.

Inn ligu of payment of park fees for development in Arca 3 and Arca 4 as sct
forth in Chapter 16.30 of the Subdivision Title (Titde 16) of the Noewark
Municipal Code, Developer shall dedicale 1o the Cily an approximalely
sixly-sis (66} acre parce]l along Mowry Avenue in Areu 4, as such pareel s
mare parbicularly described as parcels 4 and 5 in attached Exhibit C (the
“Tecreatiomal Pavcel™). Such dedication shall be subject to 2 forty foot (407)
reserved easement for ingress and cpress for construction, pedestrian and
cinergeney vehicle access use along the western edec of the parecl parallel to
the Union Pacific line as shown on Exhibit C. This dedication shall occur
upon the issuance ol the fivs restdential bmldmg permit for Area 3, and the
Cily shall accept dedication of the property m its entirety subject to all
vested rights. Tpon dedication, the City shall assume all obligations related
to the Recreational Parcel, including maintenance and management of

the Parcel, and including all monitoring and reporting obligations related (o
the six {(6) groundwaler momitoring wells located on the fen-acre portion of
(he Recreatiomal Parcel identified m Exhibit C. The location of the wells and
the precise monitoring and reporting obligations are described in the
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approved Work Plan for the monitoring activitics, a copy of which has been
provided to the City. Following dedication of the Recrcational Parec],
Developer shall have no further obligalions or Hability with respect 1o the
Parec], and ihe Cily shall defend, indemm iy, and hold hammless the
Developer [rom all actions, claims, costs, habilities, procesdmgs and/for
Tequirements relating to or arising in connection with the Recreational
Parcel.

(¢} Alse, m leu of the payment of park fees for development in Ares 3 as set
forth in Chapter 16.30 of the Subdivision l'itle {Title 16) of the Newark
Municipal Code, Developer shall improve and dedicate a three {3)-acre
shared use (ncighborhood/school) park n Arca 3 (“Park Parcel™) upon the
issuance of the 250" building permil in Area 3, The Cily and Developer
shall mutually agree upen the exact location of the Park Parcel and the
improvements to be constructed, but, in any event, the Park Parcel must
located adjacent to the acreape offered for donation as a school aite in
section 3.03(c). The Developer’s cost to improve the Park Parcel shall not
cxeced $6.50 (six dollars and fifty cenis) per square [ool. The City shall
prompily accepl the dedicalion of the Park Parcel, including all
responstbility for on-going mamtenance of the park and any improvements
therein,

(d} Upon issuance of the 150% building permit for vesidential construction in
Aven &, Developer shall improve and dedicate to the City, in lieu of the
payiment of park fees for development in Arga 4 as set forih in Chapter 16.30
of the Subdivision Tite (Title 16) of the Newark Municipal Code, the “Sub
Arca C Park,” a lincar park, which shall be ne less than two acres and no
greater than four acres in size and which may mclude portions of welland,
and girilar in improvernents o the conceplual Sub Avea C Park plan
depicted in the Specific Plan upon completion of the ioprovements. The
City shall accept the dedication of the Park Parcel, including all
responsibility for on-poing maintenance of the park and any improvements
therein.

{e) Developer shall offer for dedication ta the City, in an “as is” nnimproved
condition, six (6) acres of land for the construction of an clementary school
adjacent 1o the Tark Parcel. The school site will be localed with the
couperalion of the Newark TIm fed School Thsinict (“School District™, City,
amd] Developer on land unimpacted by residual pesticides or other
constituents of concern for school use. The City and Developer shall
mutually agrec upon the cxact location of the land to be offered for
dedication, but, in any event, it must located along Cherry Avenuc and muast
allow {or sharcd usc ol the improvemenis on (he Park Tarcel by the
elemneniary school, This offer ol dedication shall be niade upon the City's
issuance of first building permit for Axvea 3, and shall not be rescinded for 7
years or the 200th Building Permit, which cver is later. In the cvent that the
City accepts the dedication and transfors the land o the School District, the
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City must imposc a decd restriction on the land hmiting s use to public
cducational purposes, aml providimg that should the School District disposc
ol'the land, il must first offer to sell the land, at the appraised valuc
deseribed i Section 3.03(f) below, back to the Developer, and, if declined,
next to the City. ‘The Developer shall not market the Project o any party as
including the development of an clementary school unlil such time as the
construction of the school is assured.

At the City’s sole option, during that 7 year period or the 200th Building
Permit, which cver daic is later, and m Heu ol the dedicabion described in
this scetion, the Cily may elecl lo receive a monetary payment firom the
Developer in an amoun| equivalent to the fair market value of the six (6}
acre pacel i 2000 as raw unimproved land zoned for Lligh-Tech
development, without interest, as that value is established according to a
written appraisal prepared by an MAI appraiscr of the City and Developer’s
mutual selection (“Sehool Land Paymeni™). The apprnsal must be prepared
and delivered o the Cily within 60 (sixty) days of the effective date of this
Agreemenl. The Cily must teview and issue its concurence with the
appraisal, or provide an alternate written appraizsal proparcd by a MAI
appraiser, within 00 (sixty) days of rcceipt of the Developer™s appraisal. T
City and Developer cannot agrec on which appraisal lo [oHow, each party's
appraiscr will scleet a third, mulually agreed-upon, MAT appriser to prepare
a {inal, binding wrilien appraisal. The cost of preparation of such an
appraisal shall be shared equally between the parties. If construction of a
permanent elementary school campus (not portable buildings) docs not
commence within this 7 vear period, the offer of dedication shall terminate
anc the Developer shall make the School Land Payment o the Cidy.

section 3,04, Golf Course. Other than those facilitics and parcels described

herein, Developer is not respensible for additional land assemblage, design,
construction, operation, or maintechance ol any gol [ course or commmumnity
facilitics that the City may pursuc i the fulure. Developer shall not market
the Project o any parly as including the development of a. golf course unless
the Cily agrees in wrilimg to such marketing.

Scelion 3.05.  Allvrdable Housing, Developer shall provide for the development

ol 15% of the total nuinber of dwelling vnits within the residential
development as Moderate Income 1leuschold units anvwhere within Arcas 3
or 4. 'Lhesc units may be provided in phases as scoior ownership or rental,
multifamily owncrship or rental, or single lamily ownership o renial at the
dewveloper’s discrclion, or any combination of the above, Clompletion of
congltuction of all Muoderale Tneome Housshold units must occur before the
completion of construction of the last market-rate unit in Arca 3 or the 500"
market-rate unit constructed anywhere in the Specific Plan Arca, whichover
comes first. These units shall be consistent with the Specilic Man design
puidelines for on-site development. Tn the allemabive, und in the sole
discrction ol the Developer, the City shall allow off-site construction of all or




a portion of the requited unils in any location in the City of Newark zoned
lor restdential wse, provided the units are of the same quality as those that
woulid be constructed on site.  Any off-sitc units shall be subjcet to the City’s
design review requirsments.

Altermately, the Developer may, [n its sole discrction, opt to pay an affordable
housing in-liev fee to the City in the amount of three million dotlars {$
3,000,000.00). Under this alternative, the Developer shall make an inmitial
lump sum payment of one and a half million dollars ($1, 500,000.00) within
13 days of the Cily’s issuance of the 50th building permit for residential
construchion or seomer at the Developer’s sole discretion, followed by a por
lol puyment of fifteen hundred dellars ($1,500.00) for cach of the next onc
thousand (1,000 residential lots.

sSechon 3.06. First Right of Donation.

{a)

(b)

I Developer decides in its sole discretion to make a charitable contribution
uE I.i'iE Idrld it WIS in Eub ﬁrea& 13, {Z and L Gf Arca, 4—&Hé—l‘-‘l&ﬂ-b@ﬁ=l-ﬂﬁﬂe§-ﬁ

if':rea,ﬂ_r ]vaclﬂpcr (c-r lt‘i tramicrm,) elmll I‘mt ofller (o dmmta the Duvaluper—
owned arcas of Sub-Arcas B, C and E ol Area 4 o the City or the City's
designee, which designee must be an organization for which the donation by
Doveloper will qualify as a chantable confribution under Internal Revenue
Code Section 170, The City or the City's desipnec shall have up to thirty
{30) days fronm Developer’s offer to accept the donation. 1T the City or the
City’s designec reject the offer, or fail to respond in wriling within thirly
{30} days, Developer has fulfilled iCs obligation o lirst offer to donate the
land to the City or ils designee and will not be obfgated fo offer the land for
donation again. Once the Developer has commenced filling pursuant to a
Cily gradhmyg permif of Area 4, Sub-Areas 13 and C, Developer shall have ne
obligation to first offer to donate Sub-Arca L of Arca 4 to the City or the
City's designee. Once the Developer has substantially complcted
construction of the overpass to Arca 4, Developer shall have no obligation to
first offer to donate the Developer-owned areas of Sub-Areas B, C and E of
Arca 4 lo the City or the City’s desfgnee. For purposes of Section 3.06
“substantially completed construction™ shall mean that Developer shall have
expended sixty percent {00%) of the structural construction budget of the
OVEIPAass.

Tf, at the end of the tern of the Agreement, the Developer has not
substantially completed construction of the overpass to Arca 4, Developer
shall offer to donate the Developer-owned areas of Sub-Areas B, C ol Area 4
to the City or the Cily's designee. T that event, Developer shall also offer to
donale the Developer-owned areas Sub-Ares k, but only if during the term
ol the Agresment, the Developer has not commenced filling pursnant to a
City grading permit of Arca 4, Sub-Arcas B and C. The City or the Cily's
designee shall have up to thirty (30) days rom Developer’s ofler lo aceept




the donation. 1f the City or the City's designee reject. the ofler or [l (o
respond in writing within thirty {30} days, Developer has fulfilled 105
obligation to first offer to donate the land to the City or its designes and will
nol be abligated (o ollee the land for donation again. llowever, if, at the end
of the term of the Agreement, the Developer has substantially completed
construction of the overpass to Area 4 and the Developer has not madc a first
offer to donate the Developer-owned Sub-Areas B, C and E ol Arca 4 o the
City or the City’s designes, the Developer shall have no further obligation io
make this ofTer.

(e} In the cvent the City or its designee elects to accept the @il descnbed above,
the City (or its designee) shall enter inte a Donpation Agreenent with
Developer in subslantially the same torm as the atiached Lixhibit 1.

{d) Following donation and acceptance of Developer’s land in Sub-Areas B, O
and F ol Arvea 4 by the City pursuant to this Scetion, Developer shall have no
further obligations or Habilily wilh respect Lo those arcas, and the City shall
defend, indemnify, and hold harmless the Developer [rom all actions, claims,
costs, liabilities, proceedings and/or requitemnents relating Lo or arising n
conncetion with those area claims, with the exception of any clams, cosls,
Tiahilitics, procecdiogs and/or requircments arising front Develeper’s State
o Federal tax lability concerning the donation.

ARTICLE 4. OBLIGATIONS OF CITY

Scetion 4.01. Obligations of City Generally. The parties acknowledge and agree
(hal Devcloper’s apreement to perform and abide by its covenants and
obligations el lorth in this Agreement, including Developer’s decision to
develop the Troject in the Cily, 18 a matcrial consideration for City’s
agreement to perform and abide by the long lern covenants and obligations
of City, as set forth hersin.

Section 4.02. Protectiom of Vested Righis. To the tnaximum cxtent permitted by
law, City shall take any and all actions as may be necessary or appropriate to
chsure that the vested rights provided by this Agreement can be enjoyed by
Developer and to prevent any City Law, as defined below, from invalidating
or prevanling over all or any part of this Apreement. City shall cooperate
with Develuper and shall underlake such actions as may be neccssary to
ensure this Agreement remams in full [oree and ellect.

Section 4.03.  Issuance of Grading Permits. Subject to the City’s ministerial
review process, the City shall 1ssue all grading and 1l permits, neccssary to
fill the [and in Area 3 and 4 to prepare it for residential development apon
approval of the EIR, Specific Plan, and this Agreement.

Scelion 4.04, Availability of Public Services. To the maximumn extent permitled
by law and conaistent with its authority, City shall assist Developer m
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reserving such capacity for sewer and water scrvices ag may be nocessary 1o
serve the Project.

section 4.05. Overpass Ripht of Way, Upon Developer’s written request, the
City shall acquire sufficient right of way for the overpass, al a localion
mutually agreed upon by Cily and Developer, (o provide velmoular access into
Area 4 m the most legally expeditious manner available to the City, including
the use of emment domain. Developer shall reimburse City for all expenses
related to the acquisition of the right of way, including but not limited to
acquisition throngh eminent domain, provided such expenscs, including all
appraisals, offers, copincers, consuttants, and legal eontracls and agresments,
are pre-approved by Developer in wriling.  Developer may make
Tmprovements in Area 4 prior to the Cily™s acquisition or possession of the
overpass right of way, but in no event may seek more than ten (10} building
permits for the construction in Area 4 prior to that acquisition or posscasion.

Section 4.06. Developer’s Right to Rebuild., Developer shall have the ripht to
renovate or rebuild the Project within the T'erm of this Apreement should it
beecome necessary duc to natural disaster, changes in seismic requirements,
or should the buildings located within the Project become lunclionaily
ouldated, within Developer’s sole discretion, due Lo changes in technology,
Any such renovabion or rebuildimg shadl be subject to the square footage and
height limitations vested by this Agreement, and shall comply with the
Project Approvals, the building codes existing at the time of such rebuilding
or reconstruction, and the requirements of CEQA.

Section 4.07. Additional Development. Within sixty (60} days of approval of
this Agreement, the City shall consider adoption of an ordinance imposing a
Prajcet Planning 'ec on afl land in Area 4 not owned by Developer that
allecates the costs of development ol the Specilic Plan o land not covered by
this Agreement in accordance with Government Code section 653456, To the
exlent additiona] development within the Specific Plan area has or will
benefit from the Specific Plan, the ordinance shall provide that the City shall
collect from future developments fees reflecting that development’s fair
share of the cost of speeific plan preparation, environmental revicw, impact
fees, and dedication of land associaled with the Specilic Plan. Such
retmbursed cosls shall include but not be mated to the Developer™s
purchase, acquisition, and inprovement costs (in excess of Quimby Act
requirements) associated with the dedication of the 66-acre Recreational
Parcel, the Park Parcels, and the School Site; as well as the overpass
acquisition costs and design costs. The ordinance shall provide thal the Cily
shall pay such (ces to Developer as such (ees are collected.

ARTICLE 5. COOPERATION - IMPLEMENTATION

Section 5.01. Processing Application for Subscquent Approvals. By approving
the Projcet Approvals, City has madc a linal policy decision that the Project




ig in the best inforests of the public health, safcty and pencral welfarc,
Accordingly, City shall not usc its discretionary authority in considering any
application Jor a Subscquent Approval, including, bul nol Tirnited to, the
City’s admimisirative consideration of plammed unit development permiis,
conditional use permits and subdivision maps, within the Project Siie lo
change the policy decistons reflected by the Project Approvals or otherwise
to prevent or delay development of the Project as sct forth in the Project
Approvals. lastead, the Subscquent Approvals shall be deemed to be tocls to
fnplement those final policy decisions and shall be issued by City 5o long as
they comply with this Agreement 2nd Apphicable Law and ave nol
inconsistent with the Project Approvals as set forth above.,

section 5,02, Timely Submillals By Developer. Developer acknowledpes that
City cannot expedite processing Subsequent Approvals unlil Developer
submits complete applications on a timely basis. Developer shall use its best
cfforts to (i) provide to City in a timely manner any and all documents,
applications, plans, and other information necessary for City to carry out its
obligations hereunder; and (i) cause Developet’s planncers, engineers, and all
other comsulianis o provide (o Cily 1n a timely manner all such documents,
applications, plans and other necessary required materials as set forth m the
Applicable Law. It is the express intent of Developer and City to cooperate
and dilipently work to obtain any and all Subsequent Approvals.

Section 5.03. limely Processing By City. Upon submission by Developer of all
appropriate applications and payment of the then current City-wide
processing tees for any Subscquent Approval, City shall promptly and
diligenily commence and complete all steps necessary to act on the
Subsequent Approval application ineluding, without limilation, (i) providing
at Developer's expense and subject to Developer’s request and prior
approval, regsonable overtime staff assistance and/or staff consuliamts for
planning and processing of each Subsequent Approval application; (11} if
lepally required, providing notice and holding public hearings; and
{111} acting on any such Subscquent Approval application. City shall cosure
(hat adequale stall1s available, and shall authorize overtime slafT asgistance
as may be necessary, o timely process such Subsequent Approval
application.

Section 5.04. Review of Subsequent Approvals, City may deny an applicaiion
for a Subseqguent Approval cnly if such application does not comply with this
Agprcoment or Applicable Law, defined below, or does not substantially
comply with the Projeet Approvals {provided, however, that inconsistency
wilh he Project Approvals shall not constitute grounds tor denial of a
Subsequent Approval which 1s requested by Developer as an amendment Lo
that Project Approval). City may approve an apphcation lor such a
Subseguent Approval subject to any conditions necessary to bring the
Subscguent Approval into compliance with this Apreement or Applicable
Law, or is ncecssary to make this Subscquent Approval consistent with the




Project Approvals. 1 Cily denies any application for a Subscquent Approval,
City must specily i wriling the reasens for such denial and may suggest a
modification which would be approved. Any such specified modifications
must be consistent with this Agreement, Applicalile Law andl the Project
Approval, and City shall approve the application if' it s subsequently
resubmitted for City review and addresses the reason for the denial in a
manuter that is consistent with tms Agreeinent, Applicable Law and the
Project Approvals.

section 5.05. Spceific Subseguent Apmovals, City acknowledpcs that timing

and financial constrainis preclude City from acting on cerlain Sulysequent
Approvals as of the Eilective Date, including but not limited Lo tentative and
tinal maps. Tn addition to the other peneral covenanls conceming processing
ol Subsequent Approvals sct forth in this Agreement, City shall, to the
maximum extert permitted by law, promptly and diligently commence and
complete all steps {Including nolicing and public hearings) ncecssary 1o act
on these contemplated Subsequent Approval applications. Cily shall, lo the
maxiimum cxlent permitted by law, not usc its diserctionary authority i
considermyg these Subsequent Approval applications Lo revisit or frustrate the
pohicy decisions or material terms refleeied by the Project Approvals.

section 5.06. Other Govemment Permits. At Developer™s sole diseretion and in

aceordance with Developer’s construction schedule, Treveloper shall apply
[or such other permits and approvals as may be required by other
governmental or quasi-governmental enlities in connection with the
development of, or the provision of services to, the Project. City shall
cooperate with Developer in its efforts to obtain such permits and approvals
and ghall, From tme to time at the request of Developer, use ks best efforts to
cnter mnto imding agreements with any such cnlily as may be necessary to
ensure the timely availability of such permils and approvals.

Scetion 5.07.  Assessment Districts or Other Funding Mechanisms,

(a)

(k)

The partics understand and agree that as of the Elfcctive Dale there are no
Cily assessments applicable to the Project Sile. Cily is unaware of any
pending efforts to initiate, or consider applications for new or increased
assessments covering the Project Site, or any portion thercof.

Ciity understands that lonp term assurances by City concerning foes, taxces
an assessments were a material consideration for Developer aprecing o
process the siting ol the Project nits present location and to pay long lerm
fees, taxes and assessments described in this Apreement. City shall retain
the ability o initiate or process applications for the formation of new
assessment districts covering all or any portion of the Project site.
Notwithstanding the forcgoing, Developer retains all its rights to opposc the
formation or proposcd asscssment of any new asscssment district or
increascd asscssment. T the event as assessment district is law fully formed
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to provide funding for services, improvements, mainicnance or lacilibies
which are substantially the same as those services, improvements,
maintenance of facilitics being Tunded by the lees or assessments to be paid
by Developer under the Project Approvals or this Agreement, such foes or
asscssmenis (o be paid by Developer shall be subject to reduction/credit in
an amounl equal to Developer's new or increased assessment under the
assessment district. Alternatively, the new asscssment district shall
reduce/eredit Developer’s new assessment in an amowil equal 1o such fees
or assessments to be paid by Doveloper under the Project Approvals or this
Aprcomeit,

{cy At the request of Developer, City shall cooperaie 1n the formation of
asscssmoent digtricts, commumily faalities disticts, tax-exempt financing
mechamisms, or other [unding mechamisms related to traffic, scwer, watcr or
other mirastructure vprovements (including, without limitation, design,
gugquisifion and construction costs) within the Projeet Site. Cily shall
diligently and expediticusly process applications by Developer necessary to
establish funding meehanisms so long as (1} the application complies with
law, {ii} is congistent wilh Cily’s standards, and (ii1) provides for a licn to
value ratio and other financial terms that are standard in the industry and
reasonably acoeptable to City, and which will result in no commitiment of
City funds. Developer may initiate improvemcent and asscssmoent
procesdings utiizing assesament mechanisms anthorized under the luw of
the Statc of California where the properly subject lo assessment {the
“Asscssed Proporty™) provides primary secunity for payment of the
asscssments. Developer may mitiate such assessment proceedings with
respect o a portion of the Assessed Property to provide financing for desipn
ot comstruction of improvements for such portion.  City shall allocals
shortfalls or cost overruns in the same manner as the special taxes or
assessiments for construction of Improvoments {as opposed o assessments
for maintenance} are allocated in the communily facilifies distoct or other
financing mechanisin so thal each lol and/or parcel within the benefited arca
shall bear ils appropriade share of the burden thereof as detcrmined by City
and consiruction or acquisition of needed improvements shall not be
prevented or delayed.

ARTICLE 6. STANDARDS, LAWS AND PROCLEDURDES GOVERNING THE
PROJECT

Sechon 6.01. Vested Right to Develop. Developer shall have a vested right to
develop the Project on the Project Site in accordance with the lerms and
corditions of this Apreement. Nothing in this section shall be degmed to
climinate or diminish the requirernent of Developer to obtain any required
Subsceuent Approvals,

Scction 6.02.  Permitled Uses Vesled by This Agreement. The permitted uses of
ihe Project Site; the density and intensity of use of the Project Site; the




maxnmum heighl, bulk and size of proposed hoildings; provisions for
reservation or dedication of land for public purposss and the location of
public improvements; the general location of public utilities; and other terms
and conditions of develapment applicable to the Project, shall be as sct forth
in the Project Approvals, including the development of a maxinmum of 1260
housing units on Developer’s properiy with all but the lillecn poreent
allordable wunils bemg detached howsing units, and, as and when they are
issued (but not in limitation of any nght to develop as set forth in the Project
Approvals), the Subsequent Approvals. Permitied uses shall include, without
limitation, residential, agricultural, recreational, open space, industrial, and
technology parls.

scction 6.03. Applicable Law. ‘The rules, repulations, official policics, standards

and specifications applicable to the Project (the "Applicable Law™) shall be
those sct lforth in thig Agrecment and the Project Approvals, and, with respecl
Lo malters nod addressed by this Agreement or the Projecl Approvals, those
rules, regulations, official policies, standards and specifications {including
City ordinances and resolutions) governing permifted uses, building
[ocations, timing of construction, densitics, design, heiphts, fecs, cxactions,
and taxes in torce and offcet on the Ctfective Date of this Apreement, as long
as such rules are consisiont with this Agreement and Progecl.

Secction 6.04. No Conflicting Enactments. City shall not impose on the Projcet

(a)
(b)

(c)

{whelhier by action of the Cily Council or by mitialive, relerendum or other
means) any ordinanee, resolulion, e, regulation, siandard, divective,
comdition or other measure (each individually, a “City Law™)} that is in
conflict with Applicable Law or this Agreement or that reduces the
development rights or assurances provided by this Apreement. Without
limiting the pencrality of the forcgoing, any City Law shall be decmed to
contlict with Applicable Law or this Agreement or reduce the development
righis provided hereby 111l would accomplish any ol the [ollowing resalls by
spectfic reference to the Project, as parl of a general enachment wineh applies
tor or affects the Project, by application of any City Law otherwise allowed
by this Apresment that is not uniformly applied on & City-wide basis to all
substantially similar tvpes of development projects and projeet sitcs:

Chanpe any land use desipnation or permitted use of the Project Site;

Limit or control the availability of public utilities, services or facilities or
any privileees ar riphts to public utilities, services, or facilitics (Tor cxample,
watcr rights, waicr conncetions or acwape capacity rights, scwer
conncetions, cte. or, for further cxample, the enaciment ol a Cily-wide
tihity Tsers Tax shall not be deemed a Timnlation or combrol of pubhic
utilities, service, on facilities) for the Project;

Tamit or control the location of buildmgs, structures, grading, or other
improvements of the Project in @ manner that 13 inconsistent with or more
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(d)

(c)

()

{2)

(h)

(£}

restrictive than the limitations included in the Project Approvals or the
Subscquent Approvals (as and when ihey arc issued);

Limit or control the rate, timing, phasing or sequencing of the approval,
development or constraction of all or any part of the Projeet in any manncr;

Besult in Developer having to substantially delay construction of the Project
or require the issuance of additional permits or approvals by the City other
ihan those requared by Applicable Law;

Substantially increase the cost of constructing or developing the Project or
any portion thereol;

Cstablish, cnact, incrcasc, or impose against the Project or Projeet Sitc any
leas, taxes (neluding withowt Hmilalion general, special and excise laxes
with the express exception ol a City-wide Tility Users Tax), assessments,
liens or other monetary obligations (including generating demolition permit
fees, encroachment permit and grading permit fees) other than those
speeitically permitted by this Aprecment or other conncetion fees imposcd
by third parly uiilitics;

Impose apainst the Projeet any condition, dedication or other exaction not
specifically authorized by Applicable Law; or

Limit the processing or procuring of applications and approvals of
Subscauent Approvals.

Scction 6.05. initiatives and Beferenda.

{a)

(b)

(c}

If any City Law is enacted or imposed by initiative ar referendum, or by the
City Council directly or indirecthy in connection with any proposcd initiative
or reforendum, which City Law would contlict with Applicable Law or this
Agrcement or reduce the development rights provided by this Agrecment,
such Law shall not apply (o the Troject.

Without limiting the gencrality ol any ol the [orcgoing, no moratorium or
olher hmitation (whether relaling Lo the tale, mrng, phasing or seguencing
of development) affecting subdivision maps, building permits or other
entitlements to use that are approved or to be approved, issved or granted
within the City, or portions of the City, shall apply to the Project.

To the maximum extent permitted by law, City shall prevent any City Law
from invalidating or prevailing over all or any part of this Aprcement, and
City shall cooperate with Developer and shall undertake such actions as may
he necessary 1o ensure ns Agreement rernaims i [l foree and elleel.
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{(d) City shall not support, adopt or cnact any City Law, or lake any other action
which would violate the provisioms of this Agreement, the Project Apprrovals
or the Subsequent Approvals.

fc) Devcloper reserves the mght o challenge in court any Cily Law that would
comllicl with Applicable Taw or (s Agreement or reduce ihe development
rights provided by this Agreement.

Section 6.06. Environmenial Miligalion. The parbies undersiand that the ETR
was Intended 1o be used in commection with each of the Project Approvals and
Subsequent Approvals needed for the Project. Consistent with the CEQA
policics and requircments applicable to the IR, City aprees to use the LIR in
connection with the processing of any Subscguent Approval to the maximum
exicnl allowed by law and not 1o impose on e Projoet any miligalion
measures or olher condilioms of approval other than those speci ((cally
imposed by the Project Approvals and the Mitigation Monitoring Program o
specifically required by Applicable law. In addition, to the extent consistent
with CUQA s policies and requircments applicable to cither Master LIRS or
ticred CIRs, the City aprees to usc the EIR in conncetion with the processing
ol approvals relaled Lo Tulure expansion Lo the maximum extent allowed by
T,

Section 6.07. Lilt of Subdivigion Maps, Development Approvals, and Ponmits.
The lerm ol any subiivision map or any other map, permil, rexomng or other
Jand use entitlement approved as a Project Approval or Subsequent Approyval
shall avtomatically be extended for 25 years, the longer of the duration of
this Apgrecment (including any cxtensions) or the term otherwise applicable
to such Project Approval or Subscquent Approval if this Agrecment is no
longer in clfect. The term of this Agreement and any subdivision map or
olhet Proqect Approval or Subsequent Approval shall nol tnclude any period
ot time daring which a development moratorivm (includmg, but not hmied
tr, 8 water or sewer moratorium or water and sewer moratorium) or the
actions of other public apencies that regulate land vse, development or the
provision of services to the land, prevents, prohibits or delays the
construction of the Project or a lawswit involving any such development
approvals ot pernnils 15 pending,

Scefion 6.08.  Stale and Federal Law. As provided in Caliloria Government
Code § 65869.5, this Agreement shall nol preclude the appheation Lo the
Project of changes in laws, regulations, plans or policies, to the extent that
such changes are specifically mandated and required by changess in state or
federal lasvs or repulations ("Changes in the Law™). In the event Changes in
the Law prevent or preclude complianee with onc or more provisions of this
Agreement, such provisions of the Agreerment shall be modilicd or
suspended, or perlformance thereol delayed, as may be necessary lo comply
with Changes in the Law, and City and Developer shall take such action as
may be required pursuant to this Apreement including, without limitation,
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Article 9 (Cooperation-lmplementation)y and Section 10,05 (Excusable
Dclays; Extension of Time of Performance). Not in limitation of the
lorcgoing, nothing in this Agrecment shall preclude City from imposing on
Developer any lee spec [teally mandaled and required by state or federal
laws and regulations.

Seclion 6.09. Timing ol Project Consbruction and Complelion.

{a)

(b)

(c)

Timing of Development. Develeper shall diligently pursuc the development
of Area 3 and Area 4. Nolwithstanding the [oregoing, or any other provision
of this Agreement, Cily and Developer expressly agree (hat there 18 no
reqjuirerment that Developer initiate or complete development of the Project
or any particular phase of the Project within any particular period of time,
and City shall not imposc such a reguirciment on any Project Approval. The
partics acknowledge that Developer cantot at this time predict when or the
rafe al winch or (he order in which phases will be developed. Such decisions
depend upen numerous factors which are nol withim the control of
Leveloper, such as market orientation and demand, interest rutes, fnancial
markcts, competition, and other similar factors.

In light of the foregeing and except as set forth in subsection {¢) below, the
partics agree that Developer shall be able to develop in accordunce with
Developer’s own time schedule as such scheduic may exist fram time o
time, and Developer shall determine which part of the Project Site to
develop (irst, imd at Developer's chosen schedule. In particular, and not in
limitation of any of the foregomy, since the Caliloma Supreme Court held
i Pardec Construction Co. v, City of Camarillo, 37 Cal 3d 465 {1984), thal
the failure of the parties therein to consider and expressly provide for the
timing of development resulted in a later-adopted initiative restricting the
timing of development to prevail over such partics® apreement, it is the
parlics’ desire (o avoid thal reselt by acknowledging that Developer shall
have the right to develop the Project in such order and at such rale and at
such times as Developer deems appropnate within the exereise ol ils
subjective business judgment.

Nothing in this A greement shall exempt Developer from completing work
required by a subdivision agreement, road improvement agreement or
gimilar apreement tor public improvements or similar agreements in
accordance with the terms thercot.

Scetion 6,10, LExempting lices Imposcd by Outside Agencies. The City agrees to

cxelude Developer from any and all colleetion agreements regarding fecs,
meluding, but not linited (o, development impact {ees, which other public
agencies request the City 1o impose al Cily's diseretion om the Project or the
Project Site after the Effective Date through the Term of this Agreement,
This scetion shall not prohibit the City from Unposing on Developer any fee
or oblipation that is imposcd by a repional apency in accordance with state or




federal oblipations and implemented by the City in cooperation with such
ropional aponey.

Section 6.11. Fee Beductions or Credits. "The partics intend that the Tocs

described in Article 3 will be in licu of any cxactions, laxes or assessmentls
generally intended o address similar wses or purposes, and that Developer
shall nol be reguired Loy pay two Umes for any such exaction, fee or
assessment. Accordingly, the fees deseribed in Article 3 shall be subject to
redustions/credits in an amount equal to Developer’s actual cost of
complying with any such lawfully imposcd cxaction, tax, or asscsament
cencrally intended to address similar usces or purposcs, whether imposed on
the Projcet, the Project Site, the Projeet Approvals or the Subsequent
Approvals. Nolwithstanding the foregoing, no such reduction/eredit shall be
provided as a result of any assessment that arises from an assessment district
requested by Developer under Section 3.03.

Section 6.12. Wnitten Venfication of Sufficient Water Supply. Any and all

tentative subdivision maps approved for the Project shalil comply with
Government Code 06473.7, if, and to the cxtent, regquired by Governmenl
Codc 66473.7.

Section .13, Design. Within the limitations and paramcters of the desipn

euidelines and product types deseribed in the Newark Specilic Plan,
Breveloper shall have the diserction (o select the produet mmix amd final
locations ol'ithe 1,260 umts allowed under this Agreement.

ARTICLE 7. AMENDMENT

Section 7.01. Lo the cxtent permitted by state and federal law, any Project

(a)

Approval or Subscquent Approval may, from e Lo tme, be amended or
meodificd in the lollowing mamer:

Administrative Projeet Amendments. Upon the wrilten request of Developer
for an amendment or modi (ication (o a Project Approval or Subsequent
Approval, the Community Development Thrector or histher desigpoee shall
determme; (i} whether the requested amendment or modification is minor
when considerad in liphit of the Project as a whele; and (i} whether the
requested amendment or modification is consistent with this Agrecment and
Applicable Law. If the Commuomity Development Director or histher
designee finds thal the proposed amendment or modification is minor,
consislend with this Agreement and Applicable Law, and will result in no
new stmificant impacts not addressed and mitigated in the ELR, the
wnendment shall be determined to be an “Administrative Project
Amendment” and the Community Development Dircetor or Ing designec
may, cxcepl to ihe crtenl oilicrwise required by law, approve the
Admnmstralive Project Amendment without notice and public hearing.
Without Emiting the generality of the foregoing, lot line adjustments,
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reduetions in the density, intensity, scale or scope of the Project, minor
alierations i vchicle circulation palicrns or vehicle access pomnls, changes 1
brai] alignments, substitutions ol comparable landscapmg lor any
landscapmg shown on any final development plan or landscape plan,
variations in the location of structures that do not substantially alter the
design concepts of the Project, variations in the location or installation of
utilitics and other infrastructure conncetions or facilitics that do not
substantially alter the design concepls of the Projecd, and minor adjustments
Lo the Project Site diagram or Project Sile legal desenplion shall be treated
as Adminisirative Project. Amendments.

Mon-Admmnistrative Project Amendmentls, Any reguest of Developer lor an
amendment or modification {0 a Project Approval or Subsequent Approval
which s determined not to be an Administrative Project Amendment s set
torth above shall be subject to revicw, consideration and action pursuant to
the Applicable Law and this Aprecment.

ARTICLE 8. ASSIGNMUNT, TEANSIFER AND NOTICLE

Section 8.01. Assignment of Interests, Rights and Obligations. Developer may

transfor or assipn all or any portion of its intorests, rights or oblipations undor
this Agreement, the Project Approvals or Subsequent Approvals to third
parlics acquiring an interest or cslate in the Project or any portion thereal
theluchng, withouwt limilabion, purchasers or ground lessees ol lols, parcels or
facilities.

Secton 802, Transler Agresments.

(a)

(b)

In connection with the transfer or assignment by Developer of all or any
portion of the Projeal (other than a transler or assignment by Developor o an
affiliated party, 2 "Mortgages™ or a “Nom-Assuming Transleree™ (as delined
in Section 8.03)), Developer and the Trunsferes shall enter into a written
agreament (3 “Iransfer Agreement™) regarding the respective interests,
rights and obligations of Developer and the Transforee in and under the
Agrecment, the Project Approvals, and the Subscquent Approvals. Such
Tramsler Agreement may (1) release Developer [rom obligations under the
Agreement, the Project Approvals, or the Subsequent. Approvals that pertain
to that portion of the Project being transferred, as described in the Transfer
Aprecment, provided that the Transteree expressly assumes such ohlipations,
(ii} trangfor to the Transferce vested rights to improve that portion of the
Projeet being Lrans (crred and (111} addrcss any other matler deemed by
Developer Lo be necessary or appropriate in commection with the transler or
assignment,

Deyeloper shall seek Cily’s prior wnllen consent (o any Trans[er
Agresment, which consent shall not be unreasonably withheld or delayed.
Tailure by City to respond within thircy (307 days to any request made by
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{c)

(d)

Developer lor such consent shall be deemed to be City’s approval of the
Tranaler Agreement in question.  City may refisc 1o give ils comsent only if,
tn hght of the proposed Lransferce’s repulation and financial resources, such
Transferee would not in City's reasonable opimon be able to perform the
obligations propescd to be agsumed by such Transferee. Such determination
shall be made by the Commumity Development Director, and is appealable
by Developer to the City Council.

Any Lransfor Aprecmenl shall be bmding on Developer, City and the
Transteree. Upon recordation of any 1ransfer Agreement in the Ollicial
Records of the City of Newark, Developer shall antomatically be releused
lrorn those obligations assumed by the Translerce therein.

Dicveloper shall be free from any and all liabilitics aceruing on or afier the
dale ol any assignment or transfer with respect lo those obhigations assumed
by # Transferee pursuant to a Translor Agresmnent. Wo breach or default
hereunder by any person succceding lo any portion of Developer's
obligations under Mis Agreement shall be attributed to Developer, nor may
Developer’s nights hereunder be canceled or diminished in any way by any
breach or defanlt by any such person.

Devcloper in Developer's sole discretion, the burdens, obligations and duties
ol Developer under this Agreement shall termimale with respect to Non-
Assuming ‘Transferees, and neither a Transler Agreement nor City’s consent
shall be required in connection with (i) any single residential parcel conveyed
to a purchascr, (i) any properly transferred as fewer than 10 lots to a singlc
retail builder or (111} any property that has been established as onc or more
separate legai pareels for office, commiercial, industrial, open space, parl,
school or other nonresidential uses. lor the purposcs of this Section, a
“single retuil builder” shail mean a retail builder that s not an Affiliate of
any other retail builder to which property is banslerred under this
Agreement. The transforec in guch a transaction and its sucecssors (*'Non-
Assuming Transicrecs™) shall be deemed to have no oblipations under ihis
Agreement, but shall continue to benefit from the vested rights provided by
itis Agreement for the duration of the Term. Nolhing m this section shall
exempt any property transferred to a Non-Asswning Trunsferee from
payment of appiicable fees per this Agreerment and assessments or
compliance with applicable conditions of approval.

Section B.04. Notice of Compliance Generally, Within thirty (30) days

following any written request which Developer may make from time to lime,
City shall exceule and deliver to Developer (or to any patty requested by
Developer) a wiilten *“Notice of Complianee,” in recordable [mm, duly
execnted and acknowledged by City, that cortilics:
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(b)

(c)

This Agreement 1s unmodified and in full force and effect, or if there have
been modifications hereto, that this Agreement is in tull force and cffcct as
modified and stating the date and naturc of such maodifications;

Therg are no current uncured defaults under this Aprecement or specifying
the dates and nature of any such default;

Any other mformation reasonably requested by Developer. The tailure to
deliver such a statement within such time shall constitute a conclusive
presumption apainst City that this Aprcement is in full foree and elleet
without modification cxcept as may be represented by the Developer and
that there are no uncured defzulis i the performance of the Developer,
excepl as may be represented by the Developer. Developer shall have the
right at Developer's sole discretion, to record the Notice of Compliance.

ARTICLE 9. COOPERATION IN THE EVENT OF LEGAL CIHALLENGE

Scchon 901, Cooperalion.

(a)

{b)

In the cvent of any administrative, legal or equilable achion or other
proceeding mstituled by any person not a party to this Agreement
challenging the validity of any provision of the Agreement or any Project
Approval or Subsequent Approval, the parties shall cooperate in defending,
such action or procesding. The partics shall vsc best cfforts to scleet
mutually agrecablc lepal counsel to defend such action, and Developer shall
pay compensation tor such legal counscl; provided, however, thal such
compenzalion shall include only eompensation paid (o coumsel not otherwise
crployed as City slafland shall exclude, without limitation, City Attorney
time and overhead costs and other City staff overhend costs and normal day-
to-day business expenses incurred by City. Devcloper’s oblipation to pay
for legal counsel shall not extend to fees incurred on appeal unless otherwisc
authorized by Developer. 1o the event City and Devcloper are unable (o
scleet mulually agrecable legal counsel b delend such action or procesding,
cach parly may select ils own legal coumsel af its own expense,

The parlics agrec that thig Scotiom 9.01 shall consbitute a separale agreement
chitered into concwrently, and that if amy other provision of this Agreement,
o the Agreement as 4 whole, is invalidated, rendered null, or set aside by a
gourt of competent jurisdiction, the partics agree to be bound by the terms of
this section, which shall survive such invalidation, nullification or sctting
asidc.

Section 9,02, Cure; Reapproval.

()

If, as a result of any administrative, lopal or cquitable action or other
procecding as described in Seetion 9.01, all or any portion of this
Aprcement, Projecl Approvals, or Subsequenl Approvals are set aside or
olherwise made imelTeclive by any judmment (2 “Tudgnent™) in such action
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or procceding {(bascd on procedural, substantive or other deficiencies,
hereinattor “Detliciencies™), the parties agree to use their respective best
cllory lo suslam and reenact or readopt this Agreement, Project Approvals,
aril/or Subsequent Approvals that the Deficiencies related to, as follows,
unless the Parties mutually agree in writing to acl ofhcrwise:

(1) Wany Judgment requires reconsideration or consideration by City of
this Agresment, Project Approval, or Subscquent Approval, (hen the
City shall consider or reconsider that maiter 10 a mnammer consisteni. wath
the intent of this Agrecment. T any such Tudgment invalidates or
otherwise makes inelTecthive all or any portion of this Agreement,
Project Approval, or Subsequent Approval, then the Partics shall
conperste and shall cure any Deficiencies identified in the Judgment or
upon which the Judgment is based in a manner consisionl with the
intent of this Agrcement. City shall then readopl or reenact this
Aprcement, Project Approval, Subsequent Approval, or any portion
thereof, for which the Deficiencies have now been cured.

{ii)  Acting in a manncr congislent with the inlent of thas Agreement
includes, bt 18 nol limiled o, vecognizing that the Parties intend that
Developer may develop the project consistent with the Project
Approvals, and adopting such ordinances, resolutions, and other
enactments, as are necessary to readopt or recnact all or any portton of
this Agreement, Project Approvals, and/or Subsequent Approvals
without contravening the Judgment.

(b} The parties agree that this Scetion 9.02 shall conslilute a separale agreement
emtered brto concurrently, and that i any other provision of this Agreeiment,
or the Agreement as a whole, 15 mvalidaled, rendered null, or set aside by a
court of compelent jurisdiction, the parties agree to be bound by the terms of
this section, which shall survive such invalidation, nullification or sciting
asile,

ARTICLE 1. DEFALULT; REMEIMES; TERMINATION

Scetion 10.04. Delaulis. Any Babure by either party to perform any term or
provisum of s Agreement, which failure continues uncured for a peried of
thivty (30} days following written notice of such failure from the other parly
{unless such period is extended by mutual written congent), shall constitule a
default under this Agrcement. Any nolice given pursuant to the preceding
scntenes (Detaull Notice™) shall specily the nature of the alleged failure
and, whore appropriale, the mamner i which said failure satisfactorily may
be cured. TF the nature of the alleged failure is such that it cannot reasonably
be cured within such 30-day periad, then the commencement of the cure
within such time period, and the dilipent prosceution Lo completion of the
cure thercatter, shall be decmed Lo be a cure wilhin such 30-day period.
Upon the occurrence ol a default under this A gresment, the non-defanlting
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party may institute legal proceedings to enforce the terms of this Agreement
or, in the event of a material default, termiinate this Agreement. 1f the default
is cured, then no defanlt shall exist and the noticing party shall take no
further action.

Section 10.02. T'ermination.

(a)

(b)

(c)

If City elects to consider terminating this Agreement dug to & material
default of Develaper, then City shall pive a notice of intent to ternlinate this
Aprcement and the matter shall be scheduled for consideration and review
by the Cily Couneil at a public hearing duly noticed in the manncr sct forth
m Government Code sechon 85867, Developer shall have ihe right o oller
written and oral evidence poor to or at the time of said public hearings, T
the Clity Council determines that 4 material default has occurred and is
continuing, and clects to torminate this Apreement, City shatl give written
notice of termination of this Aprecement to Doveloper by certified mail and
this Agreement shall therelyy be lerminaled sixty (60) days thereafier;
provided, however, thal 1F Deyeloper files an aclion lo chailenge Cily’s
termimation of this Agreement within such sixty-day peviod, then this
Aygreement shall remain in full force and effect until a trial court has
affirmed City’s termination of this Apreement and all appeals have been
cxhausted {or the time for requesting any and all appcllate review has
cxpired).

At any tithe prior to the issuance of the first Subscquent Approval the
Developer may, upon provigion of wrilten notice to the City by certiticd
mail, elest to terrmnale the Agreemnent. No obligations ol the Developer or
City under this Agreement shall survive such a termination.

I, prior (o he Cily’s 1ssumnee ol the first Subscguaent Approval, the
Developer donales any Developer-owned lamuds th Area 4 lo any enlily other
than the City, or the City's designes, this Agreement shall termmate unless
the City elects, within thirty {30) days of receiving written notice from the
Developor of the donation, to continue to honor the terms of the Agreement.

Section 10.03. Poriodic Beview.

(1)

(b)

Conducting the Periodic Keview. Throughout the Term of this Agresment,
at least ence cvery twelve (12) months following the execution of this
Apccomont, City shall revicew the extent of good-faith compliance by
Developer with the lerms of this Agreement. This review (the “Periodic
Review™} shall be condueled by the Commumty Development Dircelor or
his/her desimee and shall be linited in scope 1o comphance with the lenms
of this Agreement pursuant to California Govermnent Code Section 65865.1.

Notice. At least ten (10) days prior to the Periodic Review, and in the
manner prescribed in Article 10 of this Agreement, City shall deposit in the
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(¢}

(d

(c}

mail 1o Developer a copy of any staff reports and documents to be used or
relisd upon in conducting the review and, to the extent practical, related
exhibits concerning Developer’s performance hercunder. Developer shall be
permitted an opportinity to respond to City’s evaluation of Developer's
performance, cither orally at a public hearing or in a wrillen stalemient, al
Developer’s clection. Such response shall be made 1o the Commumty
Development Direclor.

Ciood Faith Compliance. During the Penodic Review, the Commumily
Development Threcior shall review Developer™s good-faith compliance with
the temns of this Agresment. At the conclusion of the Periodic Review, the
Community Development Director shall make written findings and
determinations, on the basis of substantial cvidenee, as to whother or not
Developer has complicd in pood faith with the terms and conditions of this
Agreemienl. The decision ol the Commumily Development Divector shail he
appeatable Lo the Cily Counel, TF the Commumty Development Director
finds and determines that Developer has not complied with such terms and
conditions, the Community Development Dircetor may recomumcnd to the
City Council that it termtinate or modify this Agrecment by giving notice of
it3 intention to do 8o, in the manner sot forth in Calilormia Government Code
Scclions 65867 and 65868, alier providing an opporlunily 1o cure pursuant Lo
Seclion 10.071 of s Agreement,

Failure i Properly Condoel Periadic Review. T Cily Eals, dunng any
calendar year, to erther (1) comduct the Periodic Review or (1) notify
Dreveloper in writing of City’s detenmination, pursuant to g Periodic Review,
as to Developer’s compliance with the terms of this Apreement and such
failure remains uncured as of December 31 of any year during the term of
thiz Agrecment, such failure shall be conclusively decmed an approval by
City of Developer’s compliance with the terms ol this Agreement.

Written Notice of Compliance. With respect to any year for which
Developer has been determined or decmed Lo have complied wilh this
Agreement, Cily shall, within (hirly (30) days lollowmg request by
Developer, provide Developer with a wnitten notice of compliance, in
recordable form, duly executed and acknowledged by City. Develaper shall
have the right, in Developer’s sole discretion, to record such notice of
compliance.

Section 10,04, Default by City or Developer. In the event City or Developer

defaults under the terms of this Agreement, City or Developer shall have all
rights and remedics provided herein or under Taw.

Scetion 1005, Enforced Delay:, Extension of Time of Peclormance. Tn addition Lo

specilic provisions ol this Agresment, neither parly shall be deemed 1o be in
defaull where delays in performance or failures to perform are due to, and a
necessary outcome of, war, insurrection, strikes or other labor disturbances,
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walk-ouls, nobs, Doods, earthguakes, fires, casualties, acls ol God,
restrictions imposed or mundated by other govermmental enbihies (meluding
new or supplemental environmental regulations), enactiment of confhicling
state or federa! laws or repulations, judicial decisions, or similar basis for
cxeused performance which is not within the reasonable control of the party
io be excused. Liligation altacking the validity of this Agreement or any of
the Project Approvals or Subsequent Approvals, or any permil, ordinance,
entitlemient or other action of 4 govermmental agency olher than City
necessary for the development of the Project pursuant to this Agreement, or
Developar’s inabidity to obtain materials, power or public facilities (such as
watcr or acwer scrvice} to the Project, shall be decmed to create an excusable
delay as o Developer. Upon the request of cither party hercto, an cxtension
of ime for the perlormance ol any obhgation whose porlormance has been
so prevented or delayed will be memortalized i wrilmg. The term ol any
such extension shall be equal to the period of the excusable delay, or longer,
as may be mutually agrecd upon in writing by Developer and the Community
Development Dircctor.

Scction 10.06. Legal Action, Liither party may, in addition to amy other rights or
romaedics, institute lepal action to cure, corcect, or remedy any default,
enforce any covenant or agreement herein, cijoin any threatened or
atternpted violaion thereofl, recover damages lor any delault, enforee by
specific parformance the obligations and nghis of the parlies hereto, or to
obtain any remedies consistent with the purpose of this Agreement.

Section 10.07. California Taw and Venue, This Agresmenl shall be conglrued
and enforced in accordance with the laws of the State of Cahiforma and venue
with repard to any legal proceedings arising out of this Agreement shall be in
Alameda County.

Scetion 10.08. Resolution of Disputes. With regard to any dispute involving
developiment of the Project, the resclution of which is not provided for by
this Agreement or Applicable Law, cither party may cleet to submit the
thspule o final and binding arbiiration in Alameda County, California before
a JAMS arbitmator o ofher mulually agresable telired judgc.

Section 10.09. Allomeys” Fees. In any legal action or other procceding brought
by either paity to enforee or inlerpret a provision of this Agreement, the
prevailing party is entitled to rensonable attomeys’ fees and any other
reasonable litipation costs incurred in that procesding in addition to any other
rclict to which it 18 cntitled.

Scction 110, Hold [larmless. Developer shall hold City and its elected and
appointed allicers, agents, cmployees, and representatives hanmless from
claims, costs, and Halyilitics lor any personal injury, death, or property
damage which is g resull ol the construstion of the Project, or ol operatiois

performed under this Agresment by Developer or by Developer’s




contractors, subcontractors, apents or employees, whether such operations
were performed by Developer or any of Developer’s contractors,
subcomtraclors, agenis or cmployecs. Wothing in this scetion shall be
comstrued Lo mean that Developer shall hold City harnless Trom any claims
of personal imury, death or property damage ansing lrom, or alleged to arisc
from, any act, failure to act, on the part of City, its elected and appointed
roeprescntatives, offices, apents and emplovees.

ARTICLE 11, NOAGENCY, JOINT VENTURE OR PARTNERSHIT

It is speeifically understood and agreed to by and between the parties hereto that:

{1) e subjeet developraent 18 a private development; (il) City has no interest or
responsibilities for, or duly o, thrd parlies concorming any improvements until such
time, and only until such tioe, that City accepls the same pursuant o the provigions
of this Agreement or in connection with the various Project Approvals or Subseqguenl
Approvals; (iii) Developer shall have foll power over and exclusive control of the
Projeet hetcin deseribed, subjcet only to the limitations and obligations of Developer
under this Agresment, the Projeet Approvals, Subscquent Approvals, and Applicable
Taw; and (1v) City anid Developer hereby renounce the cxistence ol any form of
agency relationship, joint venture or parinership belween Cily and Developer and
agree that nothing contained herein or in any document executed in connection
herewith shall be construed as creating any such relationship between City and
Developer.

ARTICLE 12, MISCELLANLOUS

Section 12.01. Incorporation of Recitals and Introductory Paragraph. The
Becitals contained in this Agreement, and the introductory paragraph
preeeding the Recitals, are hereby incorporated nto this Agreement as if
fully sct lorth herein.

Seetion 1202, Lnforecahility, City and Develaper agree that unless this
Agrcement is amcnded or terminated pursuant to the provisions of this
Agresment, his Agreemoent shall be enforecable by any party hereto
notwithstandimg any change herealler enacled or adopted {whother by
ordinance, resolution, initiative, or any other means) in any applicable
poncral plan, specific plan, zoning ordinance, subdivision ordinance, or any
olher land use ordinance or building ordinance, resolution or other rule,
regulation or policy adepted by City that changes, alters or amends the rules,
regulations and policies applicable to the development of the Project Sitc at
the time of the approval of this Agreement as provided by Calilornia
Government Clode Section 65566,

Section 12.03. Figdings, Cily hereby finds and determines that execution of this
Aprecment furthers public health, safety and general welfare and that the
provisions of this Agreement are consistent with the General Plan.
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Scction 12.04. Severability. If any term or provision of this Agreement, or the
application of any term or provision of this Agrecment to a particolar
situation, is held by a court of competent jurisdiction to be invalid, void or
wien lorecable, the remaining terms and provisions of (his Agreemenl, or the
application of this Agreement (o other situations, shall contimue n (ull [oree
and effect unless amended or modified by mutual consent of the parties,
Motwithstanding the foregoing, if any material provision of this Agreement,
or the application of such provision to a particular situation, is held to be
invalid, void or uncntorccable, cither City or Developer may (in their solc
and absolule diserclion) termimale this Agrecment by providing writtcn
notice of such fenmnation (o the other party,

Section 12.05. Other Necessary Acts. Each parly shall cxceute and deliver to the
other all such other further msiruments and documents as may be reasonably
necessary to cany out the Project Approvals, Subsequent Approvals and this
Agresment and to provide and secure to the other party the full and complets
cnjoyment of its rights and privilepes hercunder.

Section 12.06. Construction. Each reference in this Agreement to this Agreement
or any of the Projcct Approvals or Subsequent Approvals shall be deemed to
rcfer to the Agrectcnt, Project Approval or Subscquent Approval as it may
ke amended [rom time Lo time, whether or nod the pariienlar relerence refors
to such possible amendment. This Agreement has been reviewed and revised
by legal counsel for both City and Developer, and no presumption or rile
that ambiguities shatl be construed against the drafting party shall apply fo
the imterpretation or enforcement of this Aprecment.

section 12.07. Other Miscellaneous Tenms. The singuwlar shall mclude the plugal;
the masculine gender shall inclode the feminine; “shall” is mandatory; “may™
is pormissive. 1 there is more than onc signer of this Apreement, the signer
obligations are joint and scveral.

in this Agrecment shall be binding upon the partics and their respective heirs,
succassors and assigns, representalives, lessees, and all other persons
geguiting all or a portion of the Project, or any interest therein, whether by
operation of law or in any manner whatsoever. All of the provisions
contained in this Aprcement shall be enforceable as equitable servitudes and
shall constitule covenants running with the land pursuant to Calitornia law
including, withoul limitation, Civil Code Scetion [468. Each covenant
herein (o acl or refrain from acling 1s [or the benelit of or a burden upon the
Project, as appropriate, runs with the Project Site and s binding upon the
owner of all or a portion of the Project Site and each successive owner dunng
its ownership of such proporty.

section 12.09. Netices. Any notice or communication required heresunder
between City or Doveloper must be in writing, and may be piven cither

24




personally, by telefacsimile (with onginal forwarded by regular 115, Mail)
by registered or certified mail {return receipt requested), or by Federal or
other similar courier promising overnight delivery. If personally deliversd, a
notice ghall be deemed to have been piven when delivered to the party to
whom it i addressed. T given by lacgimile transmission, a notice or
communicalion shall be deemed 1o have been given and reccived upon actual
physical receipt of the entite docwment by the receiving parly’s lacsimile
machine. Notices transniitted by facsimile after 5:00 pon. om a normal
tmsincss day ar on a Saturday, Sunday or holiday shall be deamed fo have
been given and roceived on the next normal business day. If given by
registered or cortilicd mail, such notice or communication shall be deemed to
have been given and received on the firsl 1o occor of (1) actual reecipt by any
of the addressees designated below as the parly lo whom notices arc o be
sent, or (i) five (5) days after a registered or certified leiter contaiming such
notice, proporly addressed, with postape prepaid, is deposited in the

United States mail. If piven by Dederal Lxpress or similar courier, a notice
ar commuiicalion shall be deemed to have been given and reecived on the
date delivered as shown on a receipl 1ssued by the couricr. Any party bercto
may at any time, by giving ten (10} days wnllen noibice Lo the oiher parly
hereto, designate any other address in substitution of the address to which
such notice or commmmnication shall be piven. Such notices or
communications shall be given to the partics af their addresses set forth
helow:

I to City, to: Terrenee Grindall
Communily Development Dircetor
City ol Newarl
City Administration Buwldimg
37101 Newark. Blwd.
Newarlk, CA 94360

With Copics to: City Clerle
Cily ol Newark
City Administration Bullding
37101 Newark Blvd.
Newark, CA 94360

If to Developer, to: T'in Steele
MNewark Partners, LLC
106006 North De Anza Blvd.
Ste 200
Cuperlino, CA 95014

With Copics to: Anne K. Mudge
Cox, Castle & Nicholson, LLP
555 California Stroct
101h Floor
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San Francisco, CA 94104

Section 12.10. Enlite Agreement. Counterparts And Exlnbils. This Agreement is
executed in two (2) duplicate counterparts, each of which is deemed fo be an
original. This Agreement consists of [ ] pages and [ ] exhibits which
constitute in full, the final and excluszive vnderstanding and apreement of the
partics and supcrsedes all nepotiations or previous agrecments of the partics
with respect (o all or any part of the subjeel matter hercol? All waivers of the
provisioms of this Agreernent shall be m wriling and signed by ihe
appropriate autherities of City and the Developer. The following exhibits are
attached to this Agreement and incorporated hersin for all purposes:

Section 12,17, Recordation OFf Development Agreement. Purswant to California
Government Code § 65868.5, no later than ten (10} days after City enters into
this Aprecment, the City Clerk shall record an exccuted copy of this
Aprcement in the Official Records of the City of Newark.

30




IN WITNLESS WLILERLOY, this Aprcement has been entered into by and between
Developer and City as of the day and year first above written.

CITY OF NEWARK,
a municipal corporation

By

Mayeor
City of Newark
Date

Allesi:

By,

City Clerde
Dhale

Approved as te form;
City Attorney

By

David Benoun
Datc

Manager
Nuewurk Pariners

By |
Timn Steelo
Thte

31




EXINBIT A

Praoject Site Diaoram and Parcel Numbers




ACREAGE _ APN OWNER

. 40,891 +AC  801--01B5~018/018/020 S XVil, LLC
15.641 $AC  901-0185-021/022/023 SIXVill, LLC

21,019 +AC  901-0185-024 SI XVHl, LLC
56.018 *tAC  537-0850-003/004/005/006 NEWARK PARTNERS, LLC
10,000 $AC  537-0850-001-02 NEWARK PARTNERS, LLC
45,137 £AC  537-0850-011-01 NEWARK PARTNERS, LLC
115.136 +AC  537-0850~011-04/007-02  NEWARK PARTNERS, LLC
2,880 $AC  537-0850-009 ARQUES INVESTMENT COMPANY, LLC

CEORLOEES b=

266,878 tAC  537-0801-002-06 ARQUES INVESTMENT COMPANY, LLC

LEGEND
AREAS NOT CONTROLLED BY DEVELOPER

- NEWARK AREA 3 & 4
EXHIBIT "A SPECIFIC PLAN




EXHIBITB

Existing Pro impact Fees
Per Unit
Artin Public Places C %27
Community Facilities $1,942
Community 0.5% of
Brevelopiment construction
Mantenance Feg ~ value
Public Salely ~ $1,989
Transportation $801

K




EXHIBIT C

Diagramn of Keereational Parcel
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#_ ACREAGE _ APN

OWNER

. 5B.018 £AC  537-0850-003/004/005/006 NEWARK PARTNERS, LLC
(5) NEWARK PARTNERS, LLC

10.000 £AC  537-0850-001-02

AREA 4

ST

EXHIBIT "C"

FREMONT

N\

NEWARK AREA 3 & 4

SPECIFIC PLAN




EXUIBIT D
Dounation Agreement Form
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AGREEMENT OF DONATION
(NEWARK PROPERTY)

PREA

THIS AGREEMENT OF DONATION (“Agresment”) is entered into as of
, by and between NEWARK PARTNERS, LLC, a California
limited liability -:nmpm}r {"Dﬂnar”] and the CITY OF NEWARK, a ("City™).

Il

A.  Donor has offered to donate certain unimproved real property located in the City
of Newark, County of Alameda, State of California more particularly described on Exhibit A
attached hereto (the “'Property™), to City, and City desires to accept such donation, on the terms
and conditions set forth in this Agreement,

B.  The purpose of this Agreement is to set forth the terms and conditions upon which
Donor will donate to City, and City will accept the donation of, the Property.

NOW, THEREFORE, the parties agree as follows:
TERMS ITIONS AND COV S

1. Valuation of Properly. The value of the donation (“Daonation Value") shall be an
amount equal fo the fair market value of the Property as of the Closing as determined by an
appraisal cbtained by Donor from an appraiser selected by Donor,

2. Donation of Property. At the Closing, Donor shall be deemed to have donated the
Property to City at the Donation Value,

3. Consummation of Donation; Post Closing Deliveries. The consummation of the

donation of the Property contemplated by this Agreement shall occur not later than thirty (30)
days after this Agreement has been signed by Donor and City (the "Closing Date™) through the
Escrow described in Section 4 below. In sufficient time for the Escrow to close by the Closing
Date, the parties shall deposit the following into Escrow the following:

{e)  Donor shall deliver into Escrow: a deed in the form attached heteto as
Exhibit B, duly executed by Donor, with signatures notarized ("Grant Deed”); and such other
documents reasonably required to consummate the transactions contemplated by this Agreement,
including without limitation escrow instructions.

{(b)  City shall execute and deliver into Escrow: a written acknowledgement of
the donation of the Property in the form attached as Exhibit C, or on such other form reasonably
requested by Donor, duly executed by City; and such other documents reasonably required to
consurnmate the transactions contemplated by this Agreement, including witheut limitation
escrow instructions. Furthermore, not later than two (2) business days after request by Donor
and delivery to City of a completed IRS Form 8283 and/or such other documents which may be
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required by any taxing authority to substantiate the donation of the Property hereunder, City shall
execute and return such forms and documents to Denor, which obligation shall survive the
Closing,

4.  Escrow. Closing Costs; Prorations. To consummate the transactions
contemplated by this Agreament, City shall open not later than two (2) business days following
the execution of this Agreement by both City and Donor (the date of full execution being the
“Effective Date'") an escrow (the “Escrow™) at First American Title lnsurance Company located
at 1737 North First Street, Suite 500, San Jose, California 95112, with Liz Zankich as the
designated escrow officer (“Escrow Holder™) or at such other title insurance company and
escrow agent designated by Donor. All escrow fees, title premiums, and closing costs to
facilitate transfer of title in the name of City, shall be paid by City. The parties agree to execute
such other reasonably necessary and ancillary documents, such as escrow instructions, to carry
out the provisions of this Agreement. As used in this Agreement “Closing” or “Close of Escrow”
shall mean the date that the Grant Deed is recorded in the Official Records.

5. Title Status. All real property taxes and assessments shall be prorated between
Donor and City as of the date of Closing. Subject to the foregoing, City shall take title to the
Propesty subject to all matters affecting title as of the Clesing Date, and Donor shall have no
liability in connection with title. City acknowledges that any title policy to be issued to City in
connection with the donation of the Property under this Agreement shall be issued by Escrow
Holder.

6.  Donpations; Tax Censiderations; Condition to Closing. City represents and
warrants that it is a tax-exempt entity pursuant to the applicable provisions of the Revenue and
Taxation Code of the State of California and of the Internal Revenue Code of the United States
of America (a "Tax Exempt Entity"), which representation and warranty shall survive the Close
of Escrow. Donor’s obligation to complete the donation of the Property to City is subject lo
satisfaction of the following condition precedent, which condition is for Donor's benefit only and
may be unilaterally waived by Doner: that City is as of the Effective Date, at all times during the
continuance of this Agreement, and as of the Closing, a Tax Exempt Entity. City agrees to
prompily execute any certificates or other documents as may be neccssary verifying its status as
a Tax Exempl Entity, which obligation shall survive the Closing.

7. Possession After Vesting of Titie. Upon Close of Escrow and recordation of the
Grant Deed, City shall have possession of the Property as fee owner,

8.  ASIS Acquisition: Release.

(a}  Prior to the Closc of Escrow, City shall have completed its due diligence
investigations of the Property and its proposed use thereof. City acknowledges that Donor
makes no representations or warranties and shall have no liability in connection with such
matters. City acknowledges and agrees that the Property is to be conveyed (o and accepted by
City in an “AS IS" condition with all faults, including without limitation any environmental
condition affecting the Property. Donor does not make any representations or warranties of any
kind whatsoever, cither express or implied, with respect to the Property except as expressly
provided elsewhere in this Agreement. In particular, but without limitation, Donor makes no
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represeniations or warranties with respect to the use, condition, title, occupation or managemeni
of the Property, compliance with applicable statutes, laws, codes, ordinances, regulations or
requirements relating to zoning, subdivision, planning, building, fire, safety, health or
environmental matters, location within any natural hazard disclosure zone, compliance with
covenants, conditions and restrictions (whether or not of record), other local, municipel, regional,
state or federal requirements, or other statutes, laws, codes, ordinances, regulations or
requirements (collectively, “Condition of the Property™), except as expressly set forth in this
Agreement, City acknowledges that it will acquire the Property based on City's own
investigations of the Condition of the Property, including the subsurface conditions, and City
assumes the risk that adverse physical and environmental conditions may not have been revealed
by its investigations.

(b)  City, for itself, its affiliates, successors, assigns and subscquent owners of
the Propeity, hereby waives, releases, remiscs, acquits and forever discharges Donor and
Donor's partners, employees, agents, officers, successors, assigns and affiliates, and any other
persan acting on behalf of Donor for whom Donor may be held legally responsible, of and from
any claims, actions, causes of action, demands, rights, damages, costs, expenscs, penalties, fines
or compensation whatsoever, direct or indirect, which City may have in the future on account of
or in any way arising out of or in connection with the Condition of the Property, including,
without limitation, the known or unknown physical or environmental condition of the Property
(including, without limitation, any contamination in, on, under or adjacent to the Property by any
solid, hazardous or toxic substance, material or waste), or any federal, state or local law,
ordinance, rule or regulation applicable thereto, including, without limitation, the Toxic
Substances Control Act, the Comprehensive Environmental Response, Compensation and
Liability Act, and the Resource Conservation and Recovery Act; with the sole exception that the
foregoing release shall not apply to Seller's breach of Seller's express representations and
warranties set forth in this Agreement of which Buyer had no actual knowledge (as opposed o
imputed, inquiry or constructive knowledge) at the Close of Escrow, which obligations,
representations and wacranties shall continue following the Closing. subject however, to the
express limitations and conditions set forth in this Agreement. City, for itsell, its affiliates,
successors, assigns and subsequent owners of the Property, fully undesstands and expressly
waives the benefits of Section 1542 of the California Civil Code, with respect to the matters
described in this Section 8(b); Section 1542 of the California Civil Code provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.”

(c)  This Section 8 shall survive Close of Escrow.

9, Binding Effect. Subject to Section 10, below, this Agreemient is binding upon the
heirs, successors and assigns of the parties,
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10.  No Assignment. Cily may not assign its rights under this Agreement, except 10
another Tax Exempt Entity.

11, Maodification in Writing. Any modification to this Agreement shall be in writing,
duly executed by the patties.

12.  Integinted Agreemenl. This Agreement, together with the exhibits attached
hereto, shall be deemed the complete and total agreement of the parties with respect to the
subject matter of this Agreemenl, and supersedes memoranda or corvespondence, if any, and any
previous drafts or oral understandings, if any, made by the parties with respect to the subject
matter of this Agreement. Nothing herein shall preclude the parties from executing such other
documents as are necessary to perfect this Agreement.

13.  Severability. In the event any provision of this Agreement is void or
unenforceable, that portion shall be stricken and the remaining provisions shall remain in full
force and effect, except that in no event shall Donor be obligated to donate the Property pursuant
to this Agreement to City or its permitted assignee if City of such permitted assignee is not a Tax
Exempt Entity.

14.  Execution in Counterparts; Facsimile Signatures. This Agreement may be
execuled in counterparts such that signatures may appear on separate signature pages. Facsimile
signatures and copies of signatures shall have the same force and effect as original signatures.

15.  Authority. Each of the parties to this Agreement hereby wamants to the other
party, respectively, (i) that it has the full power to execute, deliver, and fully perform its
obligations under this Agreement, (ii) that this Agreement constitutes its valid and binding
obligation, enforceable according to its terms, and (iii) that there is no agreement to which it is &
party or which is binding on it which is in conflict with this Agreement. The parties
representations and warrantics set forth in this Section 15 shall survive the Closing.

16. Time of Essence. Time is strictly of the essence with respect to each and every
term, condition, obligation and provision hereof.

I17. Notices. Any notice or other communication required or permitted to be given
under this Agreemenl (“Notices") shall be in writing and shall be (i) personally delivered; (ii)
delivered by a reputable overnight courier; (iil) delivered by certified mail, return receipt
requested and deposiled in the U.S. Mail, postage prepaid; or (iv) delivered by telecopy.
Telecopy notices shall be deemed received upon transmission during regular business hours,
(i.e., Monday through Friday between 9:00 a.m. and 5:00 p.m., Saturday, Sunday and legally
recognized holidays excepted) or otherwise an the next business day, and provided that a copy of
such notice is forwarded by United States Mail or reputable ovemight courier no later than the
first business day following the day that the facsimile transmission occurs. Notices shall be
directed to the parties at their respective addresses shown below, or such other address as either
party may, from time to time, specify in writing to the other in the manner described above:

WSk 1404.1 -4
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If to Donor: Newark Partners, LLC
¢/o The Sobrato Organization
Attn: John Michael Sobrato
10600 N. DeAnza Boulsvard, Suite 200
Cupertine, CA 95014
Telephone:  (408) 446-0700
Facsimile: (408) 446-0583

If to City: City of Newark

Newark, CA
Attn:
Telephone: ()
Facsimile: ()

18.  Attorney's Fees. If legal action is brought by Donor or City to enforce or
interpeet any of the provisions of this Agreement, the prevailing party shall be entitled to recover
all costs and reasonable attomeys' fees incurred in connection therewith,

19. Computation of Time. In computing any period of time pursnant lo this
Agreement, the day of the aot or event from which the designated period of time begins to run
will not be included, and the last day of the petiod so computed will be included, unless it is a
Saturday, Sunday or legal holiday recognized as such in California, in which event the period
runs until the end of the next day which is not & Saturday, Sunday or such legal holiday. As used
in the Agreement, “business day” shall mean a day which is not & Saturday, Sunday or legal
holiday recognized as such in California .

[SIGNATURES APPEAR ON NEXT PAGE]
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EXECUTION
WHEREFORE, the partics hereto by their signatures hercinbelow, execute this

Agreement pursuant to the terms and conditions above,
DONOR:

[INSERT NEWARK PARTNERS' SIGNATURE
BLOCK]

By: =
lts:

By:
Its:

CITY:

[INSERT CITY’S SIGNATURE BLOCK]

KIKEB2 1434 1 -6~
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LIST OF EXHIBITS
EXHIBIT A- LEGAL DESCRIPTION

EXHIBIT B- DEED
EXHIBIT C- WRITTEN ACKNOWLEDGEMENT
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EXHIBIT A
LEGAL DESCRIPTION

[To be attached]
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EXHIBIT B
DEED
RECORDING REQUESTED BY

First American Title Insurance Company
Mational Commercial Services

AMD WHEN RECORDED MAIL TO:

City of Newark

Mewark, CA
Allention:

Bpaca Above This Line for Recordes'a Uaa Only
APN.:

THIS DOCUMENT IS RECORDED FOR THE BENEFIT OF THE CITY OF NEWARK AND
IS ENTITLED TO BE RECORDED FREE OF CHARGE IN ACCORDANCE WITH
SECTIONS 6103 & 27383 OF THE GOVERNMENT CODE

GRANT DEED

The Undersignad Grantor(s) Declarels): DOCUMENTARY THANSFER TAX $Exempt; CITY TRANSFER TAX

§Exempt; SURVEY MONUMENT FEE §
[ xx | Transfer ks-a bona flde gift exempt from tax pursuant o Califomia Revanua and Taxation Code Section 11630

Signature of Declarant

FOR A VALUABLE CONSIDERATION, receipt of which |s hereby acknowledged, Newark Partners, LLC,
a California limited liability company

hareby GRANTS to the Clty of Newark, a
the Followina described property in the City of Newark, County of Alameda, State of Catifornia:
See Exhibit A attached hierato and made a part hereof

The foregoing arant is made subject to non-delinquent real property taxes and assessments and all other
matters of record

Mall Tax Statements To: SAME AS ABOVE

THKER21434,1 -1-
BB0440-17000015




Newark Partners, LLC, a Californla limited
liability company
Dated:
By:
Its:
By:
Its:
RSB 434 14 -2
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EXHIBIT A
LEGAL DESCRIPTION

[To be Attached]
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STATE OF )SS

COUNTY OF )

On , before me, ) i
Notary Public, personally appeared
personally known to me (or proved to me on the basis of satisfactory awdunna} to be the
person(s) whose name(s) is/are subscribed to the within instrament and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies) and that by hisfer/their
signature(s) on the instrument the person(s) or the entity upon behalf of which the person(s)
acted, executed the instrument.

WITNESS my hand and official seal.

Signature

My Commission Expires: This area for official notarial seal

Notary Name: ‘Notary Phone: i
Notary Registration Number: County of Principal Place of Business:

KKS21430.1 1.

0604 10-17800015




EXHIBIT C
WRITTEN ACKNOWLEDGEMENT

The City of Newark, a ("City™), in accordance with Section
170(f)(8) of the Internal Revenue Code of 1986, as amended, hereby acknowledges the donation
by Newark Partners, LLC, a California limited liability company of the amount of
Dollars (§ ), being
the value of certain real property more particularly described on Exhibit A attached hereto, City
further acknowledges that it has not provided to the Donor any goods or services in
consideration, in whole or in part, for the aforesaid contribution.

Very truly yours,

[Insert City signature block]

[Legal description to be attached as Exhibit A]

WKSE2434,1 -1-
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ORDINANCLE NO.

ORDINANCE OF T1WE CITY COUNCIL OF THE CTTY QF
NEWARK APPROVING Z-10-17, A MAP AMENDMEN Y
TOTITLE 17 (ZONING) OF THE NEWARK MUNICIPAL
CODE REZGNING PARCELS TO BE CONSISTENT WITH
THE PROPOSED WEWARK AREAS 3 AND 4 SPCCIFIC
PLAN

WILHRIEAS, the existing City of Newark voning designation for the 78-acrc property in
Area 3 is figh Technology Park (MT-1), and

WHEREAS, the Newark Areas 3 and 4 Specific Plan Project proposes to allow
development of single-family residential, multi-family resideniial, and an elementary school
within the 78-acre Area 3; and

WIIEREAS, the Specilic Plan for Sub-Area A (Assessor's Parcel Numbers S01-0185-
019, 8010185020, 901-0185-021, G01-0185-022, S01-0185-023, and 901 -0185-024) anficipates
tezoming of the Sub-Ares to R-0000 {Low Density Residential) Districl; and

WHEREAS, the Residentiad District R-6000 {Low Density Residential) will allow for the
development of single-family restdential, malti-famly residential, and an clementary school in
Area 3; and

WHEREAS, the existing zoning designations tor Arca 4 ol the Newark Aveas 3 and 4
Spocilic Plan are predominantly Agricultural {A), with a small area of Generl Industrial (MG)
adjacent o the termination of Stevenson Boulevard; and

WILLRLEAS, the Newark Arcas 3 and 4 Specific Plan for Sub-Arcas B, €, and E
(Asscssor’s Parcel Numbers 537-0801-002-06, 537-0850-009, 537-0850-01 1-01, 537-0850-011-
04, and 337-0R50-007-002) anticipates rezoning of the Sub-Arcas lo R-6000 {T.ow Density
Residential) Disinet; and

WIIEREAS, the Newark Arcas 3 and 4 Speaific Plan for Sub-Area D {Asscssor's Parec]
Numbers 337-0801-001-02, 537-0801-003, 537-0801-004, 337-0801-005, and 537-0801-006)
anticipates rezoning the Sub- Area 1o 0-P (Open Space-Parks) District; and

WHEREAS, residents and other community members have had opportunities to provide
commeints and suggestions throughout the development ol the Newark Areas 3 and 4 Specific
Plan Project; and

WHEREAS, public comments have been used to shape and rovise the fand use plan for
(he Newarl Areas 3 and 4 Specific Plan Project and related approvals; and

WIILRLEAS, a Reeireulated Environmenial Tinpact Report (the “RIELIR™) was prepared Tor
this Newark Arcas 3 and 4 Speeilic Plan Project, meluding the related rezoning of Arcas 3 and 4,
and was recommended for cerlification by the Planning Commission on February 10, 2015; and




WIHEREAS, the REIR [ully discloses all possible environmental impacts ol (he Newark
Arcas 3 and 4 Specilic Tlan Project and related approvals, including the relaled reroming to
develop Aveas 3 and 4 in accordance with the Newark Arcas 3 and 4 Specilic Plan; and

WHEREAS, in accordance with the REIR and Statemeni of Overnding Considerations
adopted by the Newark City Couneil on March 26, 20135, the City Council found that the benefits
to the community associated with this Specific Plan, including the related rezoning of Arcas 3
and 4, in terms ol housing availability and cheice, provision of public school lacilities, and
creation ol a mix of housing options, including high quality residential uses such as executive
housing types and below market rate housing options, outweigh the unavoidable impacts; and

WIILEREAS, the City Couneil has read, reviewed, and considered the RUIR, Specific
Plan, and the rclated rezoning of Aveas 3 and 4; has conducted a public hearing on the proposed
Newarls Arcas 3 and 4 Specific Man and the related rezoning of Arcas 3 and 4; has discussed,
cvatoated, analyzed, reviewed and considered the information presented in said hearing, as well
a4 the RETR, Specific Plan, the related rezoning of Arcas 3 and 4, and stalT report; and

WLERLAS, pursuant to Calilommia Government Code section 63090, 65091 and 65353, a
public noticc was published in The 4rgs on March 13, 2015,

NOW, THEREFORE, BE I'T' RKESOLVED that the City Couneil ordaing:

. That Assessor’s Parcel Numbers Q01-0185-019, 901-0185-020, 901-0185-021, 901-0185-
022, 901-0185-023, and 9H-Q185-024) are o be rezoned to R-6000 (Low Decnsity
Hesidential) District.

b, That Assessor’s Parcel Numbers 537-0801-002-06, 5337-0850-009, 537-0850-011-01,
337-0850-011-04, and 537-0850-007-002) arc be rezoned lo R-6000 (Tow Density
Residential) District.

. ‘That Asscssor’s Parccl Numbers 537-0801-001-02, 537-0801-003, 537-0801-004, 537-
U801-003, and 537-0801-006) are to be rezoned to 0-P (Open Space-Parks) Disiricl.

d. That a Map amendment to Title 17 (Zoning} of the Newark Municipal Code rezomng

parcels to be consistent with the proposed Newark Area 3 and 4 Specific Plan is
necessary to achicve the purposcs of the Mumiaipal Code,

Tzord 2




F.2 Approval of the final map for Tract 8028, a 14-unit residential townhome-style
subdivision (Casa Bella Homes, LLC} at 6249 Thornton Avenue, approximately

570 feet west of Newark Boulevard — from Assistant City Engineer Fajeau.
{RESOLUTION)

Backeround/Discussion — in 2012, the City Council approved a 14-unit residential townhome-
slyte subdivision al 6242 Thomton Avenue, Casa Bella Homes, T1.C has submitted the required
fees, documents, and bouds for approval of the linal map for Tract 8028, ClT-sile improvementls
include placement of two new driveways on Tharnton Avenue, utility conncetions, and frontags
landscapnng. Reconding ol the Tmal map and isswance of any subsequent penmits for constiuction
activity will be at the discretion of the City Engincer.

Attachorent

Action - It is recommended that the City Council, by resolution approve the (inal map for Trael

B8,
Report Thursday
City Councii Meeting April 9, 2015

F.2




RESOLUTION NO.

RESCGLUTION Ol TIIE CITY COUNCTL OF THE CITY O
NEWARK APPROVING TILE FINAL MAP 'OR TRACT 8028

WHEREAS, on July 26, 2012, with Resolution No. 10008, the City Couneil of the City
of Newark approved Vesting Tentative Map 8028 for a 14-unit residential townhomc-siyle
subdrvision at 624% Thomten Avenue, approximately 570 [cot wesl of Newark Boulevard;

NOW TTIERTFCGRE, BE IT RESOLVED BY THE City Council of the City of Newark
that the {aty Couneil does hereby approve the tinal map and iinprovement plans for ‘Lract 8028,
City of Newark, County of Alameda, State of California, and that the Mayor is authorized and
bereby directed to cxecute an agreoment between the City of Newark and Casa Bella Homes,
LLLC, lor the improvements of said tract; and

BE IT FURTHER RESOLVED (hal the City Council does hereby accept all parccls ol
land oflered for public use ia conformity with the terms of oller ol dedication ss shown on the
final map for Tract 8028; und

BE 1T FURTHER RESOLVLD that the Cily Council does hereby approve the
Performance Bond in the amouni. of $348 000 and the Materials Bond in the amouwnt of $174,000
posted by the developer to secure the inslallation of pubhe improvenients in accordanec with the
plans and specthications and the Svbdivision inprovement Agrecment; and

BE [T FURTIIER RESOLVED that the recording of the final map and final approval for

the start of comsbruction activity for Tract 8028, including issuance ol all related construction
permits, shall be at the discretion of the City Engineer,

{sfrl)
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CITY OF NEWARK
SUBDIVISION IMPROVEMENT AGREEMENT
TRACT 8028

This Subdivision Improvement Agreement f(hereinafler “Agreement” is made
and entered into by and between ithe CITY OF NEWARK, a municipal
corporation (hereinaficr "City"), and CASA BELLA HOMES, LLC, A California
lirnited liability company (hereinafier "Developer”]. City and Developer may be
collectively referred to herein as the “parties.”

A.

G.

RECITALS

In accordance with the Subdivision Map Act {California Government
Code Sections 66413, et seq), and the Subdivision Ordinance (Newark
Municipal Code, Title 16, Chapters 16.04, 16.08, 16.13, 16.16, 16.20,
and 16.32], and the Street Ordinance (Newsark bMunicipal Code, Title 12,
Chapters 12.04 and 12.08), the Developer has submitted to the Cily a
Final Map (hereinafter “Final Map®) for the Project known as Tract 8028
at 6249 Thormion Avenue, Newark (hereinafter *Project”).

The Project is geographically located within the boundaries of the
Tentative Tract Map known as “Tentative Map 8028”. The Tentative Map
is on file with the City Engineer, and is incorporated herein by reference,

The City’'s approval of the Tentative Map was subject to specified
canditions of approval (hereinafter “Condilions”}, The Conditions are on
file with the City Engineer, and are incorporated hercin by reforence.

Improvement Plans atud Specifications have becn prepared on behalf of
the Developer, and approved by the Cily Engineer, which describe the
improvements which are required to be construcied by the Developer.
The term “Plans and Specifications” shall include the improvement plans
titled “Tract 8028 Improvemeni Plans,” approved by the City Enginecer.
The Plans and Specifications are on {ile with the City Engincer, and are
incorporated berein by reference.

NOW, THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS
AND CONDITIONS IDENTIFIED HEREIN, THE PARTIES HEREBY AGREE AS
FOLLOWE:

1.

SCOPE OF WORK. The Devcloper shall perform, or cause to be
performed, the Work described in the Plang and Specifications and the
Conditions (hereinafter “World”), to the satisfaction of the City Engineer,
The Work shall he performed, and all materials and labor shall he
provided, at the Developer’s sole cost and expense, No change shall be

1
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CITY OF NEWARK - SUBDIVISION IMPROVEMENT AGREEMENT
TRACT 8028

4.

B.

made to the Scope of Work unless authorized in writing by the City
Engineer.

PERMITE, LICENSES, AND COMPLIANCE WITH LAW. The Dovelopor
shall, at the Dewclaper’s expense, obtain and maintain all ncccssary
permits and licenses for the performance of the Wark. The Developer
shall comply with all local, stafe, and federsl laws, whether or noi said
laws are expressly stated in this Agreement.

DEVELOPER’S AUTHORIZED REPRESENTATIVE. At all times during
the progress of the Worlk, Developer shall have a competent foreperson or
superintendent (hereinafter “Authorized Representative”) on silte wilh
anthority to act on behalf of the Developer. The Developer shall, at all
fimes, keep the City Engincer informed in writing of the name and
telephone number of the Authorized Representative. The Developer shall,
at all times, keep the City Engineer informedd in writing of the names and
telephone numbers of all contracters and subcontractors performing the
Work.

IMPROVEMENT SECURITY. The Developer shall l[umnish faithfinl
performance and labor and maledal security concurrently with the
execution of this Agreement by the Developer, and prior 1o the
commencement of any Work. The Developer shall furnish warranty
security prior to the City's acceptance of the Work. The form of the
security shall be as authorized by the Subdivision Map Act fincluding
Government Code Sections 606499, et seq,) and the Newark Municipal
Code, and as set forth below:

#4{a). Faithful Performance. Security in the amount of $348,000 to
securce faithful performance of this Agreement {until the date on
which the City Council accepts the Work as complete) pursuant to
{tovernmenl Code Sections 66499.1, 664994, and 66499.9.

4{h). Labor and Material. Security in the amount of $174,000 1o secure
payment by the Developer to laborers and materiabmen pursuant
tn Government Code Sections 66490 3 664003, and 665490, 4,

He). Warranty. Security in the amount of $35,000 to sccure faithful
performance of this Agreetnent [from the date on which the City
acceptr the Work as compleie uniil one year thereafter] pursuant
to Gowernment Code Sections 66499, 1, 66499 4, and 656499.9,

BUSINESS LICENSE. The Developer shall apply for and pay the business
license fees, in accordance with Newark Municipal Code Title 5, Chapter
0.04.

.IHSITRAHCE. Developer shall, throughout the duration of this

Agreement, maintain insurance te cover Doevcloper (inchading its agents,
p
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CITY OF NEWARK — SUBDIVISIGN IMPROVEMENT AGREEMENT
TRACT 8028

representatives, contractors, subcontraciors, and employees) in
connection with the performatice of services under this Agreement. This
Agreement identifies the minimum insurance levels with which Developer
shall comply; howcever, the minimum insurance levels shall not relieve
Developer of any other performance responsibiliics under this
Agreement {including the indemunily requirements], and Developer may
carry, at its own expense, any additional insurance it decns necessary or
prudent. Concurrently with the execution of this Agrecment by the
Developer, and prior to the commencement of any scrvices, the Developer
shall furnish written proof of insurance {certificales and endorsements],
in a form acceptable to the Cily., Developer shall provide smbstituie
written proof of insurance no later than 30 days prior to the expiration
date of any insurance policy required by this Agreement.

G{a). Minimum Insurance Lewels. Developer shall maintain insurance
at the following minimum levels:
&la}{1). Commercial General Liability (with coverage at least as
broad as ISG form CG 00 01 G1 96] coverage in an amount not less
than $2,000,000 general aggregate and $1,000,60C per occurrence
for general liabillly, bodily injury, personal imjury, and properiy
damage.
6(a)(2). Automobile Liability (with coverage at least as broad as
ISO form CA 00 01 07 97, for *any auto®} coverage in an amount
not less than $1,000,000 per accident for bedily injury and
property damage,
6{a){3). Workers' Compensation coverage as required by the State
of California.

&§{b). Minimum Limits of Insurance. It shall be a requirement under
this Agreement that any available insurance procceds broader than
or in excess of the speciied minimum Insurance coverage
requirements and/or limits shall be available to the Additional
Insured. Furthermore, the requirements for coverage and limits
shall be [1} the minimum coverage and limits specified in this
Agreement; or {2) the broader coverage and maximum limits of
coverage of any Insurance policy or proceeds available to the
named Insured; whichever is greater.,

6{c). Endorsements. Thc insurance pelicies shall be endorsed as
fallows:
Glcll), For the commercial peneral liabilily insurance, the City
fincluding its clected officials, employees, volunteers, and agents)
shall he named as additional msured, and the policy shall be
endorsed with a form at least as hroad as ISO form CG 20 10 11
BS.

Tract 8028




CITY OF NEWARK - SUBDIVISION IMPROVEMENT AGREEMENT
TRACT 8028

7.

Glcif2). Developer's msmwrance is primary to any other insurance available
te the City with respect fo any claim arising out of this Agreement.
Any insurance maintained by the City shall be excess of the
Devcloper’s insurance and shall not contribute with it.

6{c){(3). Devcloper’s insurance will not be canceled, Limited, or allowed to
expire without renewsl until after 30 days written notice has been
given to the City. During the term of this Agreement, Consultant
will not materially alter any of the policies or reduce any of the
lewecls of coverage afforded by its insurance polcies.

6{c}{4). Mainlenance of proper insurance coverage in conformity with
thiz Secfion & i3 a material element of this Agreement and failure
to maintain or renew coverage or fo provide evidence of coverage or
recnewal may be treated by Clty as a material breach of this
Agreement.

6i{d). Dualifications of Ingerers. All inswurance companies providing
coverage fo Developer shall be insurance organizations authorized
hy the Insurance Commisgioner of the State of Catifornia to
transact the business of insurance in the State of Calffornia, and
shall have an A.M Bes{'s raling of not less than “4:VI1L.”

REPORTING DAMAGES. If any damage (including death, personal
infury or property damage) occurs in conncetion with the performance of
this Agresment, Developer shall immediately notify the Cily Engineet’s
office by felephone at 510-578-4290, and Developer shall promptly
submit to the City Engineer and the Risk Manager, a written report {(in a
form acceptable to the City) with the following information: (a) a detailed
description of the damage fincluding the name and address of the injured
or deceased personfs), and a description of the damaged property},
(b} name and address of witneases, and (¢ name and address of any
patential insurance companies,

INDEMHNIFICATION. To the fullest extent permitted by law, Developer
shail indermify, hold harmless, and defend the City (including its elected
officials, officers, volunleers, agents and employees) from and against
any and all claims (including all liligation, demands, damages, liahilities,
costs, and exzpenscs, and including court costs and attorney's feces)
resuiting or arising from performance, or failurc to perform, under this
Agreement (with the exception of ilhe sole nepligence or wiliful
misconduct of the City).

TIME OF PERFORMARCE. Time iz of the essence in the performance of
ihe Weork, and the timing requirements set forth herein shail be strictly
adhered to unless otherwise modified in writing in accordance with this
Agreernent. The Developer shall submit all requests for extensions of time

4
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Iul

11.

{o the Cily, in writing, no later than ten {10) days after the start of the
conditicon which purportedly caused the delay, and not later than the
date on which performance is due.

9(a). Commencement of Work, No later than fifteen (15) days prior 1o
the commencement of Work, the Developer shall provide written
notice to the City Engineer of the date on which the Developer shall
commence Work, The Developer shall not commence Work until
after the nofice required by this section is properly provided, and
the Developer shall not commence Work prior to the date specified
in the writicn notice.

9(b). Schednle of Work. Concurrcntly with the written notice of
commencement of Work, the Developer shall provide the City with
a wrilfenn schedule of Work, which shall be updated in writing as
necessary to accurately reflect the Developer's proseculion of the
Worl.

9(c). Completion of Work. The .Dﬁvelnper ahall complete all Work by no
later than three hundred sixty-five (365) days after the City's
execution of this Agreement, unless otherwise agreed Lo in writing

by the City Engincer.

INSPECTION BY THE CITY. In order to permit the City to inspcct the
Work, the Developer shall, at all times, provide to the City proper and
safe access to the Project site, and all portions of the Work, and to all
shops wherem portions of the Work are in preparation.

DEFAULT. If either party (“demanding party”) has a good faith belief
that the other party (“defaulting party”) is not complying with the terms
of this Agreement, the demanding parly shall give written notice of the
defauit {with rcasonable specificity) to the defaunlting parly, and demand
the default to be cured within ten days of the notice. Il (4) the defaulting
party fails to cure the default within ten days of the notice, or, {b) if more
than ten days are reasonably required [o cure the defaull and the
defaulting party fails to give adequate written assurance of due
performance within ten days of the notice, then {c} the demanding party
may terminate this Agreement upon written notice to the defaulting

party.

11{a). The Developer shall be in defsulf of this Agrecement if the City
Engincer determines that any onc of the following conditions exist:
11{a}{1). The Developer is insolvent, bankrupt, or makes a general
assipnment for the benefit of its credilors,
11{aj(2). Thc Developer abandons the Project site.

5
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12.

13.

14.

11{a)}{3}. The Developer [ils to perform one or more requirements
of this Agreetneni.

11fa}i4). The Developer fails to replace or rcpair any damsage
caused by Developer ar its agents, represontatives, contlractors,
subcontractors, or employees in conncction with performance of
the Worle.

11{a)(5). The Developer viclates any legal reguirement related to
the Work.

11{b}. In the event that the Developer fails to cure the default, the City
may, in the discretion of the City Engineer, take any or all of the
following aclicns: '

11{b){1). Cure the default and charge the Developer for the costs
therefor, including administrative costs and intercst in an amount
equal to seven percent (7 %5) per annum from the date of defaunlt.
11BH2). Demand the Developer o complete performance of the
Work.

11{8){3}. Demand the Developer’'s surety (if anmyl to complete
performance of the Worls

ACCEPTANCE OF WORK. Prior to acceptance of the Worle by the City
Engineer, the Developer shall be solely responsible for maintaining the
guality of the Work, and maintaining safety ai the Project site. The
Developer’s obligation to perform the Work shall not be satisfied uniil
after the City Engincer has made a wriltten determination theat ali
obligutions of the Agreement have been satisfied and all outstanding fees
amul charges have been paid, and the City Engineer has accepted the
Work as complete.

WARRANTY PERIOD. The Dcveloper shall warrant the qualily of the
Work, in accordance with the terms of the Plans and Specifications, for u
period of che year after acceptance of the Work by the City. In the event
that {during the one year warranty pevicd) any portion of the Work is
determined by the City Enginecer to be defective as a result of an
obligation of the Developer under this Agreement, the Developer shall be
in defanlt.

RELATIONSHIF BETWEEN THE PARTIES. Developer is, and at all
_ times shall remain, an independent contractor sclely responsible for all

acts of its employees, agents, confractors, or subcontractors, including
any negligent acls or omissions. Developer is not Cily's agent, and shall
have no authority to act on behalf of the City, or to bind the City to any
obligation whatsoever, unless the Cily provides prior writien
authorization to Developer.
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15. CONFLICTS OF INTEREST PROHIBITED. Developer (including its
employces, agents, coniractors, and subcontracters] sheil not maintain
or acquire any ditect or indirect interest thaf conflicts with the
performance of this Agrcement. If Developer maintains or acquires a
condlicting interest, any contract with the City fincluding this Agreement)
imvolving Developer’s conllicting interest may be terminated by the City.,

16. NORDISCRIMINATION. Develeper shall comply with all applicable
federal, stute, and local laws regarding nondiscriminatory employment
practices, whether or not said laws are expressly stated in this
Agreement. Developer shall net discriminate against any employee or
applicant because of race, color, religious crecd, national origin, physical
disabilily, mental disabilily, medical condition, marital status, sexual
orientation, or sex.

17. ROTICES. All notices required or contemplated by this Agreemenl shall
be in writing and shall be delivered to the respective party as set forth in
this section. Communications shall be deemed to be effective upon the
first to ocour of: (a) actual receipt by a party’s Authorized Representative,
or (b} actual receipt al the address designated below, or (c] three working
days following dcposil in ithe United States Mail of registered or certified
mail sent te the address designated below. The Authorized
Representative of either party may modify their respective contact
information identified in this scction by providing notice to the other

party.

City’s Anthorized Representative Developer's Authorized Representative

Attt City Engineer Casa Bella Homes, LLC
37101 Newark Boulcevard Attn: Humair Raza
Newark, CA S4560 16371 Shady View Lane

Los Gatos, CA 9H032

18, HEADINGS. The heading titles for cach paragraph of this Agreement are
included only as a guide (o the contents and ave not to be considered as
controlling, enlarging, or restricting the interpretation of the Agreement,

12. SEVERABILITY. I any term of this Agreement {including any phrasc,
provision, covenant, or condition] is held by a court of competent
jurisdiction to be invalid or unenforceable, the Agreement shall be
construed as not containing that . termn, and the remainder of this
Agreement shall remain in full force and effect; provided, however, this
paragraph shall not be applied to the extent thst it would result in a
frustration of the parties’ intent under this Agreement,

7
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20. GOVERNING LAW, JURISDICTION, AND VENUE. The interpreiation,
validity, and enforcement of this Agrcement shall be governed by and
interpreted in accordance with the laws of the State of California. Any
suit, claim, or legal procecding of any kind related to this Agreement
shall be filed and heard in a court of competent jurisdiction in the
County of Alameda.

21. ATTORNEY’S FEES8. In the event any legal action is commenced to
enforce this Agrcement, the prevailing parly is entitled to reasonable
attorney’s fees, costs, and expenses incurred.

22, ASSIGNMENT AND DELEGATIOR. This Agrecment, and any portion
thereof, shall not he assigned or transferred, nor shall any of the
Devcloper’s dutics be delegated, without the written consent of the City.
Any attempl to assign or delegate this Agreement without the written
consent of the Cily shall be void and of no force or cffect. A consent by
the City to one assignment shall not be decmed to be a consent to any
subsequent azsignment.

23. MODIFICATIONS. This Agreement may not be modified orally or in any
manner gther than by an agreement in writing signed by both pariies,

24, WAIVERS. Waiver of a breach or default under this Agreement shall not
constitute a continuing waiver or a waiver of a subsequent breach of the
same or any other provision of this Agreement.

25. CONFLICTS. If any conflicts atise between the terms and conditions of
this Agreement and the terms and conditions of the attached exhibits or
any documents expressly incorporated, the terms and conditions of this
Agrcement shall control.

26, ENTIRE AGREEMERNT. This Agreement, including all documents
incorporated herein by reference, comprises the cntire integrated
understanding between the partics concerning the Work described
herein. This Agrcement supersedes all prior negotiations, agreements,
and undersiandings regarding this maiter, whether written or oral. The
documents incorporated by reference into this Agreemient are
compiementary; what is called for in one is binding as if called lor i all,
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27, BIGNATURES. The individuals executing this Agreement represent and
warrant that they have the right, power, legal capacity, and authority to
enter into and to execute this Agreement on behalf of the respective lepal

- entities of the Developer and the City. This Agreement shalt inure 1o the
bencfit of and be binding upon the parties hersto and their respective
successors and assigns,

IN WITNESS WHERFOF, the City and Jeveloper do hereby agree to the full
performance of the terms set forth hereit,

CASA BELLA HOMES, LLC CITY OF NEWARK,
a California limited liability company a municipal corporation
i Z,Z : Z‘;/ -
Humair Razi, Mafiging Member Alan L, Nagy, Mayor
3{ 28 / 18
PLEASE SEE ATTACHED

CALIFORMANOTARY FORM  ATTEST-

Sheila Harrington, City Clerk

APPROVED AS TO FORM:

David J. Benoun, Cily Attorney

Tract #28




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1182

‘;ﬂ notary public or other officet complating this certificate verifies only the idertity of the individual who signed e

docuinent to which this certificate is ullached, und not the truthfulness, accuracy, o validity of thal docavmant.

State of California

)
County of %NT{:\‘ G_LARA;' }
mﬂMﬁM bafore me, Michell € Antonwouncz Nd’fhﬁ; ?ub{'.'g

Date Name and Title of the Officer
personally appsared __ '!L{VA'H LA L4
Namegfef of Signegfs)
o P W = s e - T e

who proved to ma on the basis of satizfactory evidencs to be the personz) whose namele) Is/are
subscribed fo the within instrument and acknowledged 1o me that hedshedhey executed the same in
his/mer/their authorized capacityfies), and that by his/hetftheir signatureislon the instrument Ihe: personist:
or the entity upon behalf of which the personfel acted, exscutsd the instrument.

| certify under PENALTY OF PERJURY undor the laws
of the Stata of Catitomia that the foregoing paragraph
is true and correct,

WITNESS my hand and official seal.

MICHELLE ANTONOWICZ

Sommission # 2023325 .

Natary Pubiic - Califormla Signat
Sants Clara County =~ 2 \ro

Comm.

Place Notary Seal Above

OPTIONAL
Though this section is opticnal, completing this information can defer afteralion of the docurment or
frauditert reatiachirent of this form fo an unimfended document.,

Description of Attached Docurmnent :
Title or Type of Document: 1 RAcT HO2 9 Documont Date: __gi‘-??“i

Number of Pages: _‘;j‘_ Signars) Other Than Mamed Above: _ A [t -

Capacitylies) Claimed by Signer(s)

Signer’s Name: + v azy Signer’s //1

O Corporate Officer — Title{sk: O Corporate -

|J Partner — MLimited || General | | Paringr - [

M Individual {1 Attornesy in Fact 1 Individuat

O Trustee O Guardian or Conservat L Trustee n or Consarvator
Other: | AA B 2t o | 1 Other, __ .

Signer ls Representing:

Signer Is Representing’ __\
igner Is Rep % X

2014 Nutional Notary Association + www. NalionalNotary.org + 1-800-US NOTARY (1 -EDD*E-?EI;EEE?] [tem #5807




.1 Appointments to the Community Choice Aggregation Steering Committee — from
Mayor Nagy. {(RESOLUTION)

Background/Discussion — The Almmeda County Board of Suporvisors has dmmecled the
Community Development Agency fo determine if a Community Cheice Agpprepation (CCA)
program is feasible for Alameda County. A CCA program would allow for competition in
clectrictly goneralion services and accelerate investments in clean cnergy resources and local
energy projects. A CCA Stcering Commillee 15 betng fonmoed that will advise the Board on koy
aspects of the program’s development and to provide a forum for slakeholders and the public to
cxpress their views.

The first fasks of the Conmittee will be to finalize the scope of the CCA technical study, which
will be required Lo size the CCA program and determing its overall foasibility; and help reline the
goals and objcctive of the CCA program going [orward for guidance to the JPA and CCA apeney
that would be fiormed fo carry the program forward once it 1s esiablished.

The CCA Steering Commitice will congist ol appointess from the Alameda County Supervisorial
[hsinets, representatives from each of the County’s 14 ecitics (hat choose 1o participate, and “at
large™ representatives.  The Committee will be subject to the Brown Act and will meel on a
monthly or bi-monthly basis. The first meeting s expected to ocour in niid-May.

Mayor Nagy will appoml a representative and an alternate to represent the City of Newark on the
Steering Comumittec.

Allachment

Action - It is recommended that the City Couneil, by resolution, confirm the appointments of a
representalive and an altervate to the Community Choice Agpregation Steering Committes,

Report Thursday
City Council Meeting April 9, 2015
1.1




RESOLUTION NO.

RESOIITIION OF TULE CITY COUNCIL OF THE CITY OF
NEWARE ATPOINTING " AS THE
REPRUESENTATIVE AND AS TI1IE
ATTERNATE 10 THE COMMUNITY CHOICE
AGGREGATION STEERING COMMITTEL

WHEREAS, the Alareda County Board of Supervisors is forming a Communily Choice
Aggregation Steering Committee; and

WHEREAS, a Communily Choice Aggregation Program would allow for compclition n
electricity generation scrvices and accelerale investments in clean energy resources and local
energy projects; and

WIHIEREAS, Mayor Nagy has appomted to serve as the
Representative and to serve as the Alicrnate.

NOW, TILEREFORE, BE (T RESOLVED (hat the City Council of the City of Newark
hereby confirms the Mayor’s gppointments to the Communily Choice Aggregation Steermg
Committec and authorizes the Mayor o sign 4 letter confinming the City wishes to participate in
Community Choice Agprepation Steering Commillee.

Hhrl




L. Appropriations

City of Newark MEMO

DATE: March 26, 2015

TO: City Coundil . \ \

FROM:  Sheila Harrington, City Clerk .:J 1

SUBJECT: Approval of Audited Demands for the City Coundl Meeting of
April 9, 2015.

REGISTER OF AUDITED DEMANDS

Bank of America General Checking Account

Check Date Check Numbers

March 20, 2015 Pages 1-2 104244 to 104317 Inclusive

March 27, 2015 Pages 1 104318 to 104366 Inclusive




DATE:
TO:
FROM:

SUBJLCT:

City of Newark MAR 26 2015 # MEMO
CITY CLERK

March 26, 2015

Sheila Harrington, City Clerk

Susic Woodstock, Administrative Services Director M

Approval of Audited Demands for the City Council Mecting of
April Y, 2015.

The attached list of Audited Demands is accurale and there are sufficien! funds for

payment.
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