
AGENDA 

CITY OF NEWARK 

CITY COUNCIL 

Thursday, April 9, 2015 

A. ROLLCALL 

B. MINUTES 

City Administration Building 
7:30p.m. 
City Council Chambers 

8.1 Approval of Minutes of the regular City Council meeting of Thursday, 
March 26, 2015. (MOTION) 

C. PRESENTATIONS AND PROCLAMATIONS 

C.1 Newark Police Department Citizen Appreciation Award for Jennifer Bauer 
and Gary Stadler. 

C.2 Proclaiming May 7, 2015, as National Day of Prayer in Newark. 
(PROCLAMATION) 

C.3 Proclaiming May 2015 as Older Americans Month in Newark.(PROCLAMATION) 

C.4 Proclaiming April18, 2015 as Earth Day in Newark. {PROCLAMATION) 

D. WRITTEN COMMUNICATIONS 

E. PUBLIC HEARINGS 

E.1 Hearing to consider property owners' objections to the 2015 Weed 
Abatement Program and instruction to the Superintendent of Streets to 
abate the public nuisances -from Deputy Fire Marshal Guier/Maintenance 
Supervisor Carey. (MOTION) 

I 
I 
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F. CITY MANAGER REPORTS 

{It is recommended that Items F.1 through F.2 be acted on 
simultaneously unless separate discussion and/or action is requested by 
a Council Member or a member of the audience.) 

CONSENT 

F: 1 Second reading and adoption of two ordinances approving the Newark 
Areas 3 and 4 Specific Plan Project Development Agreement and 
approving a Map Amendment to Title 17 (Zoning) of the Newark Municipal 
Code rezoning parcels to be consistent with the Newark Specific Plan: 
Areas 3 and 4 ofthe General Plan -from City Clerk Harrington. 

(OROINANCES·2) 

F.2 Approval of the final map for Tract 8028, a 14-unit residential townhome­
style subdivision (Casa Bella Homes, LLC} at 6249 Thornton Avenue, 
approximately 570 feet west of Newark Boulevard - from Assistant City 
Engineer Fajeau. (RESOLUTION) 

G. CITY ATTORNEY REPORTS 

H. ECONOMIC DEVELOPMENT CORPORATION 

I. CITY COUNCIL MATTERS 

1.1 Appointments to the Community 
Committee- from Mayor Nagy. 

Choice Aggregation Steering 
(RESOLUTION} 

J. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE 
REDEVELOPMENT AGENCY 

K. ORAL COMMUNICATIONS 

L. APPROPRIATIONS 

Approval of Audited Demands for the City Council meeting of April 9, 
2015. (MOTION) 
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M. CLOSED SESSION 

N. ADJOURNMENT 

l'ursunnt LO Govcrnmonl Code 54957.5: Suppk'll1cnttl materia18 distJibuted Jess thau 72ltours before this 
meeting, LOa nu~orily of the <~ty Council, will he made available for public inspection nl th.i~ mcctiug mtd 
at !be City Clerk '• Office lucatc<l at 3710 I Newark Roulevard, 5" I'loor, dnring normal bu~incs.~ huors. 
Mllter.ials prepared by City ~~~ff aud distributed during the mec>ting are available for public i.uspecuon at 
the meetiog or nfi.cr the meeting if prepared hy "nne nthcr person. Pocmuents relate<l to closed ses.~ion 
.itews or are cxcn•pL fron1 di.clo:mru will nul be ma<lc available for public inspection. 

I'or those persotL~ requiring hearing ""islance, please make your request to the City Clerk two days prior 
In the mct.1ing. 
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AGENDA 

CITY COUNCIL: 

Alan L. Nagy, Mayor 

Suey Collazo, Vice Mayor 

Luis L. Freitas 

Michael K. Hannon 

Mike Bucci 

CITY STAFF: 
John Becker 
City Manager 

Torronce Grinda/1 
Assistant City Ma11ager 

Susio Woodslock 
Jldministrative Services Director 

Sanrlyllbe 
Human Resources Director 

Peggy 11. Claassen 
Public Works Director 

Jim Leal 
Police Chief 

David Zehnder 
Recreation and Community 
Services Director 

David J. Benoun 
Cily Attomey 

Sheila Harrington 
CilyC/erk · 

Thursday, April 9, 2015 
7:30p.m. 
City Council Chambers 

Welcome to the Newark City Council mceti••A· 'J'hc followi•1g inforiJJation will 
hcl1> you wulcrsUind the City Cm.neil Agc11da and wltat occur.• during a City 
Council meeting. Youl' J>articipation in you1· City government i.~ encouraged, and 
we hope tltis infonnation will e.oabJe you to become more involved. The Order of 
l:lusincss for Council m1x:tings is <ts follows: 

A ROJ,J..(:MJ, 
l!. ''11NIITI£S 

l. COUNCil. MA TTF.RS 
J. StJ(:(:I!;SSOH A(!J>NCY 

C PIU:Sio:ln'A'I'IONS ANI) I'ROCI.AMA'I'IONI) 'I'() Rf:UKVI•:I.OI'il'lfo:N'l' AW•:N<:Y 
D. WRITTEN COMMUNICATIONS K. ORAL COMMUNICATIONS 
'!>. l'l!I!Ll(; ffl>AIUN(;S L. AI'I'IWl'lUA'I'lONS 
F. CiTY MANAG.f:R .l!F.PORTS M. Cl.OSF.J> Sll.SSION 
G. CITY IITTOnNEYREPORTS N. AJ)JOURNMENT 
II. t:CHNOMIC I)~;Vto:t,HI'il'lfo:N'I' COIU'OitA'l'ION 

Items listed on tho agco1da may ho approved, disapproved. w·co.,tinucd loa futul'e 
meeting. Many item~ t'equit·e an action by motion or the adoJ>Iion of a resolution 
or an ordimmce. When tl1is is required, the words MOTION, RESOJ.U110N, or 
ORIUNAN(:I{ appear in p<tr<.:nlhesis atlhc <--r•d of l.he it.<-.,, If one ofthc~-c wonl' 
docs not appear. the item is an infol'mational item. 

Tbe attached Ageutla gives the Background/Discussion of agenda items. 
Following llti:s sccli<.m i:s the wurd Attuclummt. Unlc!)::; c"nc.mc'' ((,flow:< 
Attat•hmetll, thcl'c is mote docwnc••tatio•• which i~ availai>Je IC.r puhlic l'cvicw at 
lhe NewMk Lihrnry, the City Clerk's office oral www.newark.org. Those items 
on the Agenda which 1u-e coming fium the I'I<Ullling Commission will also include 
"·~cclion <-'lll.ttlcd Vpdat~, whi1:h will ~late whaiUJ\: l'l1onning Ctommission'~ :t.eti<m 
was on that pMticula•· item. Actimt indicates what sl>'lfrs l'ccommendation is and 
what aclion(s) the Council may take. 

AddreNNiflg tlze City Cotmcil: You may speak once and suhmir written 
mat(.':thll.s 01.1. any li.st4:d itt.."TTl al the apprc.,prialc lill)c, You may ~;peak once ;md 
sulnuil. w1ill.l.'Tt mall.'Tials <lTI any itciTI nttt. tm lite ;1gt.'Tt<bt. <h1ri·ng ()rut 
Communications. To addre.~s the Council, please seek lhe l'ecognilion ol'the 
Mayor by raising your hand. Ouce recognized, come forward to the lectern and 
you rru1y, but you arc nol.xcquitctlto, ~laf:c your name mul address fo•·thc record. 
l'uhlic ccmnncTII.S ~uc liTTlilcciiA} five (5) min11l.c~ per :-cpcakcl·, sul~jccl (O )'14iu.<;hnc•l( 

hy the Mayo•·. Matters hrought he lore ll•c Cou••cil which require an action may be 
either reterl'ed to slalf or placed on a l\11ure Council agenda. 

No qo•cslion shall b1: ~skcd of a \:<ouncil n•<-mb1:r, city ~U1ff, or <tn audience m<.-~nhcr 
except thmugh the presiding of'l.cc•·. No pc1·.•o•• ~hall usc \IUlga•·. profane, loud or 
boisterous langWlge thai interJ'UJ>l• a meeting. Any person who rel\1ses to cal'ly 
out in~1ructions !tiveu by the p1-e.siding officer for the purpose of ma.iuminin..~ order 
may be guilty of<l:n. infmclion and may result in removal Jium tl1c meeting. 

('ity ('O\IIIC il THl'l1~l'IJ~¥ :U\' ('•'~l••c·,,~1 li\•r. con 0-'\'(,'tlUn(,'Ut ... c-·w•~ c.·hauud 2(1 <ond st't~·<ullr\1 ;d h11t':/fuc~wark•·:t,l'f'l9't'~;om.o·com. 
Aselh1M a«: poaleil pun~utll\1 to Gov-eclUl\llRI Code Seellon 54~54.2.. Su~I)OIIi~ malt'l').l)e ate avai~ble allht' ('l(ewt~.rk l.ibxAay, in U1e 

C..'ity (. •J,..,·k'~ a.offin· CIT ;11 .W.~YIY.~~·:_~,.,rlc.••rg cou tl1o• ~ioontlo)y l'"'l't:Jiu~ tfo1~ 1111~'-liug. hor lft\)'U' t•t'f,,.(ln~ T\~l{uiriug J, • .,nug :o:<<:~ilrlaun~, o1r tttlt~t ~l~~·i,:,l 
30COIIhl~Od31lonR, plu~t COI\lc)CI the C'J1y Cletl< two d~)'l' 1UiOJ'I4 tl1e 1\leeU•\8. 
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Minutes 7:30p.m. 
City Council Chambers Thursday, March 26, 2015 

A. ROLL. CALL 

Mayor Nagy called the meeting t.o order at 7:3 J p.m. Pre~ent were Council Member~ 
Hannon, Freitas, Bucci, and Vice Mayor Collazo. 

B. MINUTES 

8.1 Approval of Minutes of the regular City Council ·meeting of Thursday, 
March 12, 2015. 

Council Member Bucci moved, Council Member Hannon seconclecl, to approve the 
Minutes of the regular City Council meeting. The 1notio11 pa~sed, 5 AYF.S. 

C. PRESENTATIONS AND PROCLAMATIONS 

D. WRITTEN COMMUNICATIONS 

E. PUBLIC HEARINGS 

E.1 Hearing to consider: 1) Certifying a Recirculated Final Environmental 
Impact Report addressing and disclosing the Environmental Impacts of 
the Newark Areas 3 and 4 Specific Plan Project and approving a 
Mitigation Monitoring and Reporting Program; 2) Approving the Newark 
Specific Plan: Areas 3 and 4 of the General Plan and related General Plan 
amendments: A map amendment·to the General Plan Diagram to change 
the General Plan land use designations for certain parcels of land; 3) 
Introducing an Ordinance approving the Newark Areas 3 and 4 Specific 
Plan Project Development Agreement and; 4} Introducing an Ordinance 
approving a Map Amendment to Title 17 (Zoning) of the Newark Municipal 
Code Rezoning Parcels to be Consistent with the Newark Specific Plan: 
Areas 3 and 4 of the General Plan. 

RESOLUTION N0.10329·10330 
ORDINANCES INTRODUCED (2) 
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Assistant City Manager (iri11dall gave a pre~ent<•tion (On lile with City Clerk) on the 
Area 3 !lnd 4 development which would include lwusing, parks, a ~chool site, open 
space, and a golf course or other recreational amenity. He nott:XI that. some of the land 
in Area 4 would be permanently preserved as open space. The previous approval was 
subject to litigation, resulting in the recirculated documents presented tonight. 

In response to City Council questions, Assistant City Manager Orinda II conlirmcd that 
if the golf couxse was not built, the saroe acreage would he u.'ed lirr another 
recreational amenity. The City will receive $3 million for affordable housing. He 
discouraged changing the mtio, at this time, of 1.5 acres restored for the imp11cted 
wetlands as it wa~ su~jcct to regulatory approval 

Mayo,. Nagy opened the public heming at 7:57p.m. 

Tim Steele, Sobrato Organization, stated that the Newark Partners, JJ .C collectively 
owned property in the area since the mid-19S0s. He st.1ted that he read and agreed to 
the conditions. 

Carin High, Citizens Cmnmittee to Complete th~ Refttgc, presented a letter (On lilc 
with City Clerk). She stated that the preserv;llion of Area 4 was recommend in the 
!Y99 San Francisco JJay Area Wetlands Ecosystem Goah l>ruject, The Tidal Maroh 
Ecosystem Recovery Plan and is a goal of the Refuge Expansion Dounda.ty. She stated 
that since the 19lWs state and federal agencies have recommended that Area 4 be 
preserved. She requested that the City Council preserve the land. 

Margaret I.ewis, Citizen~ Committee to Cmnplete the Refttge, slated that the area with 
the proposed recreational ame11ities ha~ wetland~, is very low lying, and has a high 
water table. She st1ted that development was not go.U1.g to happen in Area 4. 

Ricardo Corte stated that he supported the development of Area 3, but that Area 4 
should he preserved. He !hough! that homes in Area 4 would be at risk of liquefaction 
<md flooding. He noted that seveml regulatory agencies and environmental groups 
have expressed their dis11pproval of this project. Mr. Corte presented a petitimt against 
the project (On file with City Clerk). 

Cchnira Blca, stated that she was conccmcd with the environment and would like Area 
4 pn.llected. She stated that the pmposcd gnll' comse would usc tons of water and 
water rates will increa~e thi~ year. She hoped that lire and police service will ~row 
with the expected populatioJJ iocreases. 

Mayor Nagy closed the public hearing at g: 14 p.m. 

A~~i~tant City Manager C.rindall noted that !he resolution ccrtil)ting the Recirculated 
J:lina.l EIR h<ld minor amendment~ ancl requested that the City Council approve that 
version. 
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Vice Mayor Colhi7.o mov~l, Council Mem.be( Bucci seconded to &dopt: l) Resolution 
ce11ifying a RecirC11lated :rinal l::invirownenta! Impact Report for the Newark Areas 3 
and 4 Specific Plan Pr~jcct, including a Statement of Overriding Considerations and 
approval of a Mitigation Monitoring and Reporting Program; 2) Resolution approving 
and adopting the Newark Areas 3 and 4 Spccilic Plan and related General Plan 
amembnenfs: A map amendment It) the Getteral Plan Oiagram to change the General 
Plan land use desi!,,>1lations for cert<•in pan:eb of land (GP-1 0-B); 3) Introducing an 
Ordinance approving the Newllrk Areas 3 l\lld 4 Specific I>hm Project Developr.nent 
Agreement and; 4) llltroducing an Ordinance approving Z-!0-17, a Map Amendment 
to Title 17 (Zoning) of the Newark Municipal Code Rezoning Parcels to be consistent 
with the Newark Areas 3 and 4 Specific Plan. TI1e motion passed, 5 A YES. 

F. CITY MANAGER REPORTS 

Vice Mllyor Collazo moved, Council Member Bucci seconded, to approve CoJJsent 
Calendar Items F.l through F.3, that the resolutions be numbered consecutively, and 
that reading of the titles sutlicc for adoption of the resolutions and ordinance. The 
motion passed, 5 A YES. 

CONSENT 

F. 1 Approval of Contractual Services Agreement with North American Title 
Company to provide Preliminary Title Reports for the Central Avenue 
Overpass, Project 1014_ RESOLUTION NO_ 10331 

CONTRACT NO. 15007 

F.2 Second reading and adoption of an ordinance amending Title 2 
(Administration and Personnel), Chapter 2.12 (Planning Commission), 
Sections 2_12.010 (Created) and 2.12.20 (Qualifications) to reduce the 
number of Planning Commissioners from seven to five. 

ORDINANCE NO. 463 

F.3 Acceptance of proposal and authorization for City Manager to sign an 
agreement with Utility Telephone for the extension and enhancement of 
telecommunications services and associated budget amendment 

RESOLUTION NO. 10332 
CONTRACT NO. 07042 
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G. 

H. 

I. 

1.1 

CITY ATTORNEY REPORTS 

ECONOMIC DEVELOPMENT CORPORATION 

CITY COUNCIL MATTERS 

Authorization for the Mayor to send a letter to the Office of Management 
and Budget to encourage support for specific actions to improve rail 
safety with respect to the transport of crude oil and other hazardous 
materials by rail. MOTION APPROVED 

Mayor Nagy ~late~! his support tor this letter. 

Paul Rca stated that the letter belhre the City Council was strong. If a. project. it~ 
another part of the state is approved, then there will he trains with 100 cars carrying 
t-Tude oil through the area. Uc mentioned recent. tTllin accidents that lircllghtcrs ilad to 
let hum over several days. 

S!mdy Cashnmrk slated that she was worried about trains carrying crude oil. She 
stated tilat these trains t1·avel over the Feather River, one of tile main sources of water, 
with very old bridges not built fi.1r 100 car,; traveling over them. Tile crews on the 
trains arc also being decreased. 

Council Member Bucci stated that tile railroads are federally regulate~! so the City 
could not. ban the lmins. He staled that the City of Santa. Maria is the home of the 
Phillips 66 refir~ery rail project that has statewide impact. llc wrote a letter against the 
prQject aud encouraged others to do the ,;a me. 

Vice Mayor Collazo moved, Council Member Bucci sec<mded to by motion, authorize 
the M<1yor to send a letter to the Office of M~magerne11t ;md Budget to CllCOltl'agc 
supp011. for ~'Pecilic actions to improve rail safety with respect to the tmn~p<.n1. ol' crude 
oil and oilier ilazatxlous materials by rail. 11•e motion passed, 5 A YES. 

Mayor Nar,y stated that he would ll(ljoum tl:<e meeting in memory of Ann Joly and Joe 
Maes. The entire City Council extended their condolences. 

Council Member Hannon extended his condolences to the family of San Jose Police 
Officer Micb.ael Jolmson who was killed in the line of duty. 

Vice Mayor Collazo cucomaged the public to allend Family Day in the Park. 
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J. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE 
REDEVEI,.OPMENT AGENCY 

K. ORAL COMMUNICATIONS 

Urcgory Lemos stated that the Alameda County Water Oi~Lrict has raised rates over 12 
consecutive years. He requested that the individual City Council Members ~end leHers 
objecting to the proposed new increases. llc notod that the opening in tbe sidewalk 
that he mentioned at a previous meeting was still in place. 

l'rankie Addiego stated that. his book Jmagr<s of America · Newark will be available for 
sale in August. There will be a fundraiser at the Newark Pavilion lhr the Ohlone 
C_ollegc Nur~ing Program on Friday. He referred to the st,dement. by Mr. Lemos and 
noted that when a resource is scarce, the supplier raises prices. 

L. APPROPRIATIONS 

City Clerk llarrinJ:,'Ion read the Register or Audited Demands: C1tcck numbers 
104146 to 104243. 

Counci I Member Collazo moved, Council Member freibts seconded, to approve the 
Register of Audited Demands. The motion passed, 5 A YES. 

M. CLOSED SESSION 

N. ADJOURNMENT 

At 1!:43 p.m. Mayor Nagy adjoumed the City Council meeting in memory or Ann Joly 
and J oc Mae-~. 



C.1 Newark Police Department Citizen Appreciation Award for Jennifer Bauer and 
Gary Stadler. 

Backgtound/Discussion - On February J .'i, 2015, Jennifer Bauer and Gary Stadler ;1ssisted the 
Newark Police Department in locating and arresting a suspect in a crime !hal had ot:cuned earlier 
in tb.e d11y. The Police Department will honor Ms. 13auer and Mr. Stadler for their assistance to 
lhc communily. 

Report 
City Council Meeting 

Thursday 
April 9, 2015 

C.1 



C.2 Proclaiming May 7, 2015, as National Day of Prayer in Newark. {PROCLAMATION) 

Background/Discussion - May 7, 2015, h:1s been designated as National Day of Prayer in 
Newark. A member of the reli~:.>ious community will be at the 1neeti1:1g to accept. the 
proclamation. 

Report 
City Council Meeting 

Thursday 
April9,2015 

C.2 



C.3 Proclaiming May 2015 as Older Americans Month in Newark. (PROCLAMATION) 

Background/Discussion - May is Older Americans Month. A proc/.runation h;~~ been prep;m,d 
and members of the Newark Senior Citi7.en St<Jnlling Advi~ory CommiHcc will accept the 
proclamHtion at the Cily Coun<:ilmeeling. 

Report 
City Council Meeting 

Thursday 
April 9, 2015 

C.3 



C.4 Proclaiming Apri I 18, 2015 as Earth Day in Newark. (PROCLAMATION) 

Backgronnd/Oiscnsshm - Tn an effort to rllise aw<treness and appreci.lltivn Hn· our environment, 
tl1e League of Volunteers has teamed up with Newark Memoriul High School .Luteracl. and 
UNICEF to host an Earth l>ay Fair. The Earth Day Fair will he held on April 18, 201 S, at Swiss 
Park from l 0:00 am f(> 4:00pm. A proclamation ha~ heen prepared for tbe event and certificates 
of appreciativn fi>r the students who help orgmli:te the event. 

Report 
City Council Meeting 

Thursday 
April 9, 2015 

C.4 



E.1 Hearing to consider property owners' objections to the 2015 Weed Abatement 
Program and instruction to the Superintendent of Streets to abate the public 
nuisances -from Deputy Fire Marshal Guier/Maintenance Supervisor Carey. 

(MOTION) 

Rackga·oundffiiscussion - On Fehroary 26, 2015, the City Council adopted Resolution No. 
I 0326 initiating the 2015 Weed Ahat~ment Program and setting a public hearing for April 9, 
2015. The a.11.11uaJ weed abater.11ent. program <thales weeds o11 vacant commercial and industrial 
properties not maintained by the property OWJH:rs as directed by lhe Fire Marshal. Property 
owncrn may object in person by attending this hearing or by letter. As ()f April J, 2015, no 
wriHe11 o~jcctions have been received. Several owners have notified staff that. they will perfimn 
the work themselve.~. J[' the weeds on these parcels arc not abated in a timely ruaw1er, the City's 
contractor will perform the work in May. T11is will pmvidc these owners ample time to complete 
the abatement. 

The property owners, as listed on the County Assessor's roll, have been given the required notice 
or the public hearing date. If objections arc received prior to or during the public hearing, the 
Council ~hould (;(Insider the objectio-ns; and then, by motion, allow or overrule the objectiolJS. 
The Council may then in~trucl. the Stqlerintendcnt ol' Streets to abate the public nuisance on the 
parcels remaining in the prognun. 

Attachment- None 

Action - ll is 1\lC(mnnendcd that the City Council, by motiou, act upon 1my objections by 
proptniy owner~ to the 201.S Weed Abatement Program, and instruct the S11pcrintendent of 
Streets to abate the public nui~ance~. 

Report 
City Council Meeting 

Thursday 
April 9, 2015 

E.1 



F.1 Second reading and adoption of two ordinances approving the Newark Areas 3 
and 4 Specific Plan Project Development Agreement and approving a Map 
Amendment to Title 17 (Zoning) of the Newark Municipal Code rezoning parcels to 
be consistent with the Newark Specific Plan: Areas 3 and 4 of the General Plan -
fi'Om City Clerk Harrington. (ORDINANCES-2) 

Rackgruund/Discussion · ·· On March 2G, :2015, the City Council introduced two ordinances 
app1·vving Lhe Newark i\rcas 3 and 4 Specific Phm l'roject nevelopment A~"TTlCtll and Z·I0-17, 
a Map A ll\tmdment to Title 17 (Zoning) of the Newark Municipal Code Rtmming Parcels to be 
consistent with the Newark ATeas 3 and 4 Spccit1c Plan. 

Attachment 

Acti(m - Tl is recommended that the City Council adopt ordinances approving: I) The Newark 
.Aloes~ 3 aud 4 Spe<-; fie Plan Project Dcvcloprucnt Agreement and; 2) Z-1 0-17, a Map Amendment 
to Title 17 (Zoning) of the Newarl< Mlltlicipal Code Rezoning .Parcels to be C(ln:>i:stent wi th lhc 
Ncwa.rk Areas 3 and 4 Specific l>lan. 

Report 
City Council Meeting 

Thursday 
April 9, 2015 

F.1 



ORDINANCE NO. 

ORDINANCE OF THE CITY COUNCIL OF T1fR CITY OF 
NEWARK APPROVING 1lffi NF.WARK AREAS 3 AND 4 
SPF.CT.FIC PLAN Pl{OJECT DEVELOPMENT AGREEMENT 

WllliREAS, the NcwaJ:k Areas 3 and 4 Spccilic Plan proposes to allow development or 
singlc-t'iunily residential, multi-family residential, and an elementary school within the 78-<•cre 
i\rc.."l 3; and 

WHEREAS, the Development Ab>reement for the Specific Plan Project will facilitate the 
implementation of the Project a.ud all related approvals; and 

WHEREAS, resident..~ and other community mcmhcrn have had opportunitie.~ t() pn.wide 
comments and suggestions throughout the development of' the Newark Area~ 3 and 4 Specific 
Pla11 Project (the "Project"), thn.n1gh <1 'lerie:; of public meetings from 2006 tiU'Ough 2010, by 
commenting on infommtion posted on the City's website and made available at City llall and the 
Libnuy, 1md by commenting on the Recirculated Draft Environmental Impact Report ("Draft 
RElR") for the Pr~iect; and 

WHEREAS, a Recil·cLLiated Envirornmmt.al Impact Report ("RRffi") was prepared for 
this Pn~ject, including the Gtmtll'll Plan amendment, plaJ.Jned unit development, and development 
<~greemen t, <md recon.1mended for approval by the Planning Commission on February 10, 20 15; 
at1d 

WHEREAS, on March 26, 2015, the City Council lhund thal the RETR I'LLIIy disclose> all 
possible environmental impacts of the Spcci fie Plan Project <~nd related appn.lVab <llld the1·efo:re 
ccrti lied !he REIR; and 

WlffiRF.AS, in accordance with the lU:UR and Statement of Overriding Considerations 
11dopted by the Newark City Council on March 26, 2015, t11e Ciry Council tound that the hcncl1ts 
to the community associated with tl1is PI"Qjcct in terms of hnu~ing availability and choice, 
provision of public school Jacilitics, and creation of' a rnix of hou.,ing option, including high 
quality residential LLSes such as executive housing l.ypes and below mar.ket r11te housing options, 
outweigh the unavoidable impacts; and 

WllliREAS, t11e City Council has read, reviewed, and considered the Newark Areas 3 
and 4 Specific Plan Development Agreement; has conducted a puhlic h~ari11g on the proposed 
Development Agreement; has disct~~sed, evahu1ted, an<~ly:t-ed, teviewed and considered the 
infimnation presented in ~aid he<11ing, a~ well a~ the REIR, New11rk Areas 3 and 4 Specific Plan, 
rehtl.ed General Plan affirmati.o.n, and st11ff report; and 

WJlliREAS, the Development Agreement will provide key hctlelits to the City, i11cluding 
(I) the dedication to the City of an appmximatcly 66-acre parcel along Mowry Ave11Ue in Area 
4, (2) the dedication and improve1nent of a ~-at-,·e neighboThoolVschool pmk in Area 3, (3) the 
dediC<JI.ion ami improve•ru:n.t of the approximately 1-aere park in Sub-Area C, ( 4) provide for tiLC 
:reservation of land to the City for the development of a potentia! new elementary school with a 
600 student capaciry, (5) provide up to 1,260 new residential units within Area 3 and 4, (6) 
ensure that 15 percent of the new units developed will he huill either ()II- or nfl~~ile as Moderate 



Tncotne household units or, alternately, provide lor the payment of in-lieu fees for these 
affordable housing units; and 

WHEREAS, p-urnu.ant to Calilhmill Government Code sections 65090, 65091 and 65X67, 
a public notice or the City Council's intent to consider adoption of the Development Agreement 
was pLLhli~ho~d in The Argus on March 13, 2015. 

NOW, THEREFORE, BE 1T RESOLVED that the City Council does ordain and find: 

a. To approve the Development Agreeme11t between the City and Newark Partner~\ LLC 
relating to the development of the New11rk Area 3 and 4 Specific Plan P~ject; and 

h. That the Development Agreement is consistent with the ohjedives, policies, general hmd 
uses and programs spccitlcd in the City's General Plan, the Newark Area 3 and 4 Specific 
Plan, and the regulations prescribed Hn· the zoning districts in which the Specific Plan 
Pr~ject will he located; and 

c. That the Development Agreement will not be detrimental In the health, safet.y, <tnd 
general welfure of persons residing in the immediate area or the SpC:leific Plan Project, nor 
be detrimental or injurious to properly or per&ms in the general neighborhood or to the 
general welfare of the residcn~~ or the City~~ <• whole; and 

d. That the Development Agreement will not adversely aftcet the orderly development or 
pmperty or the preservation of property values; and 

e. That the Development Agreement willlacilitate the implementation of the Newark Area 
3 and 4 ::>peeific Plan; and 

t: Tita! the Development Agreemeut is consistent with the provisions of Government Code 
Sections ()5804 throttgh 65868.5; ami 

g. Pursuant to City Municipal Code Section 17. 1 8.050(E) the Development Ab'l'eement 
contains an alternative means of compliam;e wilh the City's inclusion3ry housing 
requirements which Jullill the purpo~es of Chapter 17.18 and will further aftordablc 
housing opportu11ities in the City, would better address the City's needs than compliance 
with the requirements of Section 17.1!!.030, and will not unduly conc~nlrate below 
market rate housing in one geographic area. 
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DEVRT .OPIVfli:NT AC.RF..F..IVIENT 

THIS DEVELOPMENT AUR.Iili!VIENT (the "Agrocmcnt") is entered into as of 
-~~~(..tnh-;j-2015 by and between NEWARK PARTNERS, LLC, a. California 
limited liability corporation ("Developer"), and the CITY OF NEW ARK ("City"), 
pursuanllo Cali lhmia Govemnrenl Code § 65S64 et seq. 

RF.CJTAJ.S 

A To strengthen the public planning process, encoumge private participation in 
comprehensive planning and reduce the economic risk or development, the Legislature of 
the State of Cali lhmia enacted Calilhmia Gtlvemmenl Code§ n5R64 et seq. (the 
"nevelopmenl Agreement St<~tute"), which authori7.e~ City to enter into at~ agreement 
with any person having a legal or eguitllble interest in real property regarding the 
development of such propc1ty. 

B. Pursuant to California Government Code § 65865, City has adopted 
procedures and requirements for the consideration of development agreements (City 
Ordinance No. 3 38). This Development Agreement has been processed, considered and 
executed in accordance with such procedures and requirement.~. 

C. Developer has a legal and/or equitable interest in certain real property 
consisting of approximately 583 acres located in the southwc.~t comer of the City, as 
more particularly dc~Clihed in Exhibit A and as diagrammed in Exhibit A (the "Prc~ect 
Site"), which cmnpri,;es a portion of lhe Newark Area 3 and 4 Specific Plan, a~ defined 
below. This Agreement applies to and is binding on the owners of the Projet-1: site only 
and not to all of the p:1rcels included within the Specific Plan. 

n. City has tak.e11 several acti~llJS to review at~d plan for the future development 
of the Project. These include, without limitation, the following: 

1. F.nvironment;1l Impact Reptn·t. The environmental imp<tcts of the Project., 
inc) uding the Project Approvals ami the Subsequent Approvals, and numerous 
alternatives to the Pr~ject and its location, have properly been reviewed and assessed by 
City pursuant to tl1c California Environmental Quality Act, Public Resources Code 
Section 21000 et seq.; and Calilornia ('_ode of Regulations Title 14, Section 15000 et seq. 
(the "CEQA Guidelines"). On P'ebFUiN"r' 1(){=-::J , 2015, pun;uantto CEQA and it• 
accordance with lhe recommeudatio11 ofthe Planuiug Commission for tbe City of Newark 
(the "l'la.tming Commission"), the City Council ce1tified a fuml enviromtJental impact 
repo1t covering the Pr~jcct (the "EIR"). As required by CEQA, the City adopted written 
tindings and a mitigation monitorin~ program (the "Mitigation Monitoring Program") 
prior to approving the Pn~jcct Approvals. 



2. G<:-"'Tleral Plan Amendment. Following review and recoliWlcndation by the 
Planning Cmmnissi<m and afier a duly noticed public hearing and certification of the EIR, 
lhe City Council, by Resolution -··'approved amendments to the Newark 
General Plan (the "General Plan Amendment''). 

~. Specifu.: Plan. Following review and recommendation by the Cily 
Planning Conunisllion, City Council certification of the EIR, and adoption ol'lhe Geneml 
l'llm Amendment, the City Council at a duly noticed public heming, adopted Resoltttion 
No. ! ,, approving the Newark Area~ and 4 Sp~-ific Ph111 ("Specific Plan"). 

4. Rezoning, following City Planning Comrnissiml review and 
recommendation, cc1titication oflhc EIR and adopti<m of l.he General Plan Amendment 
at a duly noticed public hearing, the City Council adopted City Ordinance No. =-::-:' 
rc:toning portions of! he Project Site to City's H.esidentialDistrict R-6000. 

5. Planned Unit Devel<mrmml and Conditional Use Permit. rollowing City 
Planning Commission review and recommendation, certification of the EIR and adoption 
ol'lhe Genen1l Plan Amendment, Specific Plan. and Rezoning, at a duly noticed public 
hearing, the City C01mcil adopted City Resolution No. =-=• approving a Planned Unit 
l)evelopmcnt and Conditiorull Usc Permit lor residential develnptnent in Are<t 3. 

The approvals and development policies described in this Recital E are collectively 
refe1red to herein as the "Project Approvals." 

F.. City has determined that the Pr~ject presents certain public benefits and 
oppo111mities which arc advanced by City and Developer entering into lhis Agreement. 
Tltis Agreement will, among other things, (I) reduce uncertainties in phtnning and 
provide tor the orderly development or the Project; (2) mitigate •uany significant 
cnviromncntal impacts; (3) provide public ,;ervices and infrastructure; (4) provide for and 
generate substantial revenue~ for the City in the fomt of one time and annual fees and 
exacti~ms and other fiscal benefits; (5) provide a variety of needed housing, including 
affordable housing and/or funds in furtherance of aftordablc housing opporlunitie~; and 
(6) otherwise achieve the goals and purposes lor which the Development Agreement 
Statute was enacted. 

F. In exchange tor the benefit~ to City described in lhe preceding Recital, 
together with the other public bcnclils that will result from the development of the 
Project, Developer will re<.:eive by this Agreement a.ssur<l!lce that it has vested rights to 
proceed wilh the Project (including the development of a maxinmm of 1260 housing 
units on Developer's property with all but the fifteen percent affordable units being 
detached housing units) in accordance with the "Applicable Law" (de lined below), and 
therefore desires to enter into this Agreement. 

G. On fel:Jfflllf'f Hl . !42015 following a duly noticed public heating, the 
Planning Commission adopted Resolution No. 19Q2L:J, recommending tbat the City 
Council approve this Agreement. Following City C~•uncil certification of the Ell{, 
adoption m appmv;tl of the General Plan Amendment, 11doption of the Newark Area 3 
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and 4 Specific Plan, and the rezoning, the City Comrcil <tl a duly noticed public hearing 
adopted Ordinance No. L::J, approving and authorizing the execution of this 
Agreement. 

11. The City Council, alter condtteting a duly noticed public hearing, has found 
that this Agreement i~ consistent with the General Pllln and with the Specific Plan and 
has conducted all necessary proceeding:; in accordance with the City's ntles and 
regulatim1s fbr the approval of this Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the promises, covenants and provisions set 
forth herein, the receipt and adequacy of which is hereby a.cknowlcdgcd, the parties agree 
as fhllows: 

ARTI(:LE I. DEFINITIONS 

"Administrative Pmjecl Amendment" shaH have that meaning set forth in 
Seclim17.01(a) of' this Agreement. 

"Administrative Agreement Amendment" shall have that meaning set forth in 
Section 7.02(a) oflhis Agrt~e~nent. 

"Atllliatc" shall mean, with respect to any Person, (i) 1my Person directly or 
indirectly emrtrolling, controlled by or under common control with such Person, (ii) any 
Person owning or conllolling ten percent or more of the outstanding voting securities or 
:mch Person, (iii) 1my officer, director, manager or general partner or such Pers<m, or (iv) 
any Person who is an officer, director, manager, general partner, trustee or holder often 
perccut or more of the voting securities of any Per~on described in clauses (i) through 
(iii) of this sentence. 

"Agreement" rctcrs to this Development Agreement and all its exhibits and 
attachmcms. 

''Applicable Law" shall have that meaning set f()rth in Section 6.08 of this 
Agreement. 

"Assessed Property" shall ha-ve that meaning set fi.lrlh in Section 5.07(c) of this 
Agreement. 

"Changes in the Law" shall have thai meaning :>et fortb in Section 6.09 of this 
Agreement. 

"City" is the City of Newark, CaliJimria. 

''City Law'' shall have that meaning set lhrth in Section 6.05 oft his Agreement. 
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"Def1.1ult Noti~.:e" shall have that meaning set torth in Section J 0.01 of this 
Agreement. 

"Deliciem .. ~e~" ~hall h.ave tb.!lt meaning set forth in Section 9.02(a) oft his 
Agreement. 

"Developer" refen; to Newark Pa.ttncrs, LLC a.tld succc~sor.; or assigns. 

"Development Agreement St;llute" sh11ll have tb.at meaning set forth in Recital II. 
of this ll.greemenl. 

"Etlcctivc Date" shall have that meaning set forth iu Scetion2.1H of this 
Agreement. 

"Judgment" shall have that meaning set forth in Scction9.02(a) of this 
Agreement. 

"Mitigation Monitoring Progmm" shall have tb.at mca.tling set torth in Recital 
D( ()of" this Agreemtlllt. 

"Moderate Income Hou.~eholds" me<ms ho11seholds with incomes no greater than 
the maximum income ftrr moderate income households, as annually defined by the 
Calilim1ia Department ofllousing aud Community Development lhr each hou~ehold 
S17.e. 

"Mortgagee" shall me<m tb.e beneficiary ofa.tly deed of trust relating to the 
Project. 

"Non-As~uming Tnmsferee" shall have that meaning set Jorlh in Section ~.03 of 
lhix Agree1nent. 

"Notice of Compliance" shall have that mea.tling set forth in Section ~.04 of this 
Agreement 

"Periodic Review" shall have that meaning set forth in Section J 0.01(a) ol"lhi1> 
Agreement. 

''Person" slla.llme<m any individual, any partnership, limited liability company, 
corporation, tmst or other entity. 

"Pmject" shall me1m tb.e .improvements to the Project Site and a~social.etl off-~ite 
improvements, as particula.t·ly described by the Pr~ject Approvals, sLLbject. to any 
modifications or amendments that may he agreed upnn by l.he City and Developer 
pursuant to Section 7 ofthis Agreement. 

"Project Apl)rovals" shall have that meaning ~et f(>rth in Recital D of this 
Agreement. 
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"Project Site" liliall have that meaning set fo1th in Recital C and Exhibit A of this 
Ab>reement. 

"Subseqlte\lt Approvals" shall mean those certain other laud usc approvals, 
entitlements, and permits other than the l'r~ject Approvals that arc necessary or desirable 
for the development of the PCQjoct. The Subsequent Approvals may also include, without 
limitation, the following: amendments or the Project Approvals, planned unit 
development permit~, conditional use pennits, subdivision nmp,, design review 
approvals, improvement agreement,, u~e pennits, grading pel'mits, building permits, lot 
line <t(ljustment,, sewer and water connection permits, ce1tificatcs of occupancy, 
subdivision mNps, preliminary and fmal development plans, rczonings, development 
agreements, permits, rcsubdivisions, and any amendments to, or repealing ol; any or the 
foregoing. 

'Term" shall have that meaning set torth in Section 2.02 or this Agreement. 

'"i'ransfer Agreement" shall have that meaning set torth in Section 8.02 of this 
Agreement. 

"'frmJSferee" shall meau the recipient of a transfer or assignment by Developer as 
set forth in Section ~W2 of this Agreement. 

ARTICLJ!: 2. J:i}'}IECTIV.E DATE AND TERivl 

Section 2.01. F.fTective Date. This Agreement shall become effective upon the 
date the ordinance approving this Agreement becomes cftcctivc (the 
''Effective Date"). 

Se~,tiun 2.02. Term. The term of this Agreement (the 'Term") shall commence 
upon the Effective Date and continue for a period of 25 year~. 

ARTJCU: 3. OBLIGATIONS Of DEVELOPER 

Sectiml 3.01. Obligatiol\S of Developer Generally. The parties acknowledge and 
agree that the City's agreement to perform and abide by the covenants and 
obligations of City set forth in this Agreement is a material consideration lor 
Developer's agreement to perform and abide hy its long tem1 covenants and 
ol>ligatinns, as set lorth herein. The parties acknowledge lhat many of 
Developer'~ long te1m obligations "et forth in this Agreement are in addition 
to Developer's ab>reement to perform all the mitigation measures identitlcd in 
the Mitigation Monitoring Program. 

Se~.:l.ion 3.02. Fees Paid by Developer. As a material consideration for the long 
term assunmces and vested rights provided by this Agreement, Developer 
shall pay certain foes and exactions to City all as described below. Nn nther 
fees shall he imposed during the lems nrthis Agreement except a" set fo,.lh. in 
this Seclintt nf' litis Agreemellt . 
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(a) Except as otherwise provided in this Agreement, only those Ices and charges 
of City in effect as of the Effective Date and as dc.~ctibed on aU.ached 
Exhibit B (the "Existing Project Impact Fees") may he applied to the Projt~et 
or lite Project SHe. The Existing Project Fee~ may be increased in rate by 
the City, if at all, only allef eight (8) years after the .Effective Date of the 
Agreement, at which time the fees may be increased by City during the Term 
but only in a manner consistent with this Agreement and Calitornia law 
concerning development tees (Uov. Code § 66000 et seq. or a successor 
statute) and only to the extent that Ices are imposed on a City-wide ba~i~ and 
are at identical levels as imposed again~! other Projects. No new category of 
fee other than the~e li~ted on Exhibit B shall be imposed on the project for 
any purpose. AU Project Fees shall be paid on a per unit basis at the time 
City issues certificates of occupancy for the Pr~jcct. 

(b) With respect to residential development .i.u Area 4, Developer agrees to pay, 
at the issuance of each building permit for each residential unit in Area 4, a 
project-specific Community Benefit rcc of $24,500 per housing unit in 
addition to Existing Project Impact Pees a.~ set l(n·th above. Thi~ amount 
shall not increase by more than the Consumer Price Index or 2 %(two 
percent), wllich.ever isles~, for 8 (eight) years following the Effective Date 
of this Agreement, and, at the end of this period, to the extent not yet paid on 
auy unit, the City may .i.ucrcase this fue on an anuual basis based on the 
Consumer Price Index .. No other fees for parks, recreation, or community 
bcncllt, or land dedication tor such purposes shall he required except a~ ~et 
lorth in Section 3.02 or this Agreement. 

Section 3.03. Dedications by Developer 

(a) No other land dedication shall be required except as set torth in this Section. 

(b) In lieu of payment of park fees for development in Area 3 aud Area 4 as set 
forth in Chapter 16.30 of the Subdivision Title (Title 16) of the Newark 
Municipal Code, Developer shall dedicate to the City an approximately 
sixty-six (66) acre parcel along Mowry Avenue in Area 4, a~ such parcel i~ 
more particularly dest-1ibed a~ p<trcd~ 4 and 5 i11 a!t<1ched Rxlubit C (the 
"Re<.:reationa.l Parcel"). Such dedication shall be subject to a forty foot (40') 
reserved easement for ingress and egress for construction, pedestrian and 
emergency vehicle access usc along tl1c western edge of the parcel parallel to 
the Union Pacific line as shown on Exhibit C. This dedicatimt ~hall occur 
upon the issuance oJ"the Jirst residential building permit ((>r Area. 3, and the 
City ~hall accept dedic<Lti~m ofthe property in its entirety subject to a..ll 
vested rigiJ.ts. Upon dedication, the City shall assume all obligations 1datcd 
to the Recreational Parcel, including maintenance and management of 
the Parcel, and including all monitoring and reporting obligations related lo 
the six (6) grotlndwater monitming wells located on the ten-acre portion of 
the Recreati<mal Parcel identified in Exhibit C. The location of the wells ;md 
the pftleise monitoring and reporting oblig<ltions are described i..n the 



approved Work Plan for the monitoring activities, a copy of which has been 
provided to the City. Following dedication of the Recreational Parcel, 
Developer shall have no fltrthcr obligations m liahilily wilh respect to the 
Parcel, and the City shall defend, indemni ly, and hold ha1mless the 
Developer li-mn all actions, claims, costs, liabilities, proceedings ami/or 
{<:~quirements relating to or arising in cowtection with the Recreational 
l'arcel. 

(c) Also, i11 lieu of the payment of park fees for development in Area 3 as set 
forth in Chapter 16.30 of the Subdivision Title (Title 16) of the Newark 
Municipal Code, Developer shall improve and dedicate a three (3)-acrc 
shared usc (neighborhood/school) park in Area 3 ("Park Parcel") upon the 
issuance ol'lhc 250u' building per1nit in Area :t The City and Developer 
~hall mutually agree upon the exact locati011 of the Park Parcel and the 
i~:nprovements to be constructed, but, in a.uy event, the Park Parcel must 
located adjacent to the acreage offered for donation as a school site in 
Section 3.03(e). The Developer's cost to improve the Park Parcel shall not 
exceed $6.50 (six dollars and Iitty cctlls) per square loot. The City shall 
promptly accept the dedication of'lhe Park Parcel, including <•II 
responsibility lhr on-going m<•intenan.ce oft he park and any improvements 
therein. 

(d) Upon i~suance of lhe J .'iOih building permit for residential construction in 
Area 4, Developer shall improve and dedicate to the City, in lieu of the 
payment of p11rk fees for development in Area 4 as set forth i.n Chapter 16.30 
of the Subdivision Title (Title 16) of the Ncw31'k Municipal Code .• the "Sub 
Area C Park," a linear park, which shall be no less than two acres and no 
greater than four acres in si~c and which may include portions of'wellancl, 
and similar in improvernenl' to the t:om;eplual Sub Area C Pl!rk plan 
depiclc:~d in the Specific Plan upon completion of the improvements. The 
City shall accept. the dedication of the l'ark Parcel, including aU 
responsibility for on-going mainte.na.uce of the park and any improvements 
therein. 

(e) Developer shall offer for dedication to the City, in an "as is" unimproved 
condition, six (6) acres of land tor the construction of an elementary school 
adjaccnlltl the Park Parcel. The school sile will he located with lhe 
coopemti(m of lhe Newark Unilied St:hool Dist.ri<.-1: ("School District"), City, 
and Developer 011 h1nd unilllpa<-1:ed by residua! pesticides or other 
COIL~Iituents of concern for school use. The City and Developer shall 
mutually agree upon the exact location of the land to be offered tor 
dedication, but, in any event, it must located along Cherry Avenue and must 
allow for shared usc of' the improvements on the Park Parcel by lhe 
elementary school. This (rller of dedication ,h,a\1 be mi1de upon the City's 
issuance of first building permit for Area 3, and shall not be rescilt.ded for 7 
years or the 200th lJuildi.ng Permit, which ever is later. Jn the event that the 
City accepts the dedication and transfers the land to the School District, the 
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City must impose a deed restriction m1 I he land limiting it~ use to p11blic 
educational pu!pOSes, and providing !hat ~hould the School l>istrict dispose 
oJ' the land, il mu~t fir~! offer to sell the land, at the appraised value 
d.es~:ribed i\1 Section 3.03(f) below, b11ck to the Developer, and, if declined, 
next to the City. The Developer shall not market the Project to any party as 
including the development of an elementary school until such lime as lhe 
const.luction of the school is assured. 

(f) At the City's sole option, during that7 year period or the 2001h Ruilding 
Permit, which ever date is later, and in lieu ol'lhe dedi~:alion described in 
this section, the Cily may elecl lo receive a monetary payment from the 
Developer in an amount equivalent to the fiur mNrket Vlllue of the six (6) 
at:re parcel iJ:I 2010 !IS r<~w unimproved land zoned for High-Tech 
development, without interest, as that value is established according loa 
written appraisal prepared by an M/\1 appraiser ol'lhe City and Developer's 
mutual selection ("School Land Payment"). The appraiS<~l mu~t be prepared 
and delivered to the Cily within oO (~ixty) days of the effective date of this 
Agreement. The City must review and issue its concmrenec with the 
apprai'I<U, or provide <m alternate written appraisal prepared by aM/\ I 
appraiser, within GO (sixty) days ofrcceipt of the Developer's appraisal. ll' 
City and Developer cannot agroc on which apprai.~al to Jollow, eat:h p<1rty's 
appraiser will select a third, mutually agreed-upon, MAT apprai~er to prepare 
a final, binding wriUen appraisal. The co~t ofprepar<1tion of such an 
appraisal shall he shared eqluLll y between the parties. If construction of a 
permanent. ele1nen.tary school campus (not portable buildings) docs not 
commence within tltis 7 year period, the offer of dedication shall tcnninalc 
and the Developer shall make tlte School Land Payment to the City. 

SC(.,1ion 3.04. Golf Course. Other th11n those facilities and parcels described 
herein, Developer is not responsible for additional land aRsetnhlagc, design, 
construction, operation, or maintenance of any gol r course or cmnmunily 
facilitic.~ that the City may pmsue in I he li.tture. Developer shall1wl market 
the Prqjccl lo any party as induding I he development of a. golf course mlless 
!he City agrees in writing to such marketing. 

Section 3.05. Alltml.able Housing. Developef shaJl provide for the development 
or 15% oflhe total nu1nber. of dwelling units within the residential 
development as Moderate lncome Household units anywhere wiU1in Areas 3 
or 4. These units may be provided in phases as senior ownership or r~nlal, 
multifamily ownership or rental, Ot' single lamily ownership or rental at the 
developer's discretion, or any combination of the abov.e. Completion of 
construction ol'all Modemle Income Household units must OCCIII before the 
completion of cor~~twction of the last market-rate unit in Area 3 or the 500"' 
market-rate unit const.luctecl anywhere in the Specific Plan /\rca, whichever 
comes first. These units shall be consistent wilh !he Specilit: Plan design 
guidelines for on-site development. Tn the allemalive, ;md in ti:Je sole 
discretion nr the Developer, the City :>hall aJlow off-site construction of all or 
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a po-rtion oft he required uniL~ in <my location in the City of Newark zoned 
lor residential u~e, pnwided the units are of the same quality as those that 
would be constructed on site. Any off-site units shall be subject to the City's 
design review requirements. 

Altematdy, tl1e Developer may, i.u its sole discretion, opt to pay an affordable 
housing in-lieu fee to the City in the amount of three million dollan; ($ 
3,000,000.00). Under this alternative, the Developer ~hall make an initial 
lump sum payment of one and a halrmillion dollar.; ($1, 500,000.00) witllin 
10 days of the City's isswmee oflhe 50th buildi11g permit for residential 
ennstructi<m or so, mer at the Developer's sole discretion, followed by a per 
lot payment of fifteen hundred dollars ($1,500.00) for each of the next one 
thousand (1,000) residential lots. 

Secti'm ~.06. Fir~t Rigl!t ofl>onation. 

(a) Tf Developer decide~ in its sole discretion to make a charitable contribution 
or the lat~d it owns in Sub-Areas JJ, C and E of Area 4_, aREI llaA l!ee~~ ir.a1:1ea a 
9t:~il9i:Rg fJeim:it anet eetnmeneeEl eenst:rJetleA ef I"Re fi'AAt reside'Aiialtt"Ait iR 
t\Fea: 3, Developer (or its transferee) shall first nller to d'mate the Developer­
owned areas of Sub-Areas B, C and E or Area 4 to the City or the City's 
designee, which de.~ignee mtL~t he an orgat~i?:ation for which the donation by 
Developer will qwalify a~ a charit-.able contribution under 1ntcrna1 Revenue 
Code Section. 170. The City or the City's designee shall have up to thirty 
(30) days from Developer's offer to accept the donation. If the City or the 
City's designee r~jcct the offer, or fail to respond in writing within thirty 
(30) days, Developer has fulfilled it's ohligalinn lo lirst ofler to donate the 
land to the City or its designee and will not be oblig.at.ed to offer the hmd for 
donatinn again. Onc:e the Developer has commenced filling pursuant to a 
City grading penni! of Area 4, Sub-Areas IJ and C, Developer shall have no 
obligation to fJISt offer to donate Sub-Area E of Area 4 to the City or the 
City's designee. Once the Developer has substantially completed 
construction of the overpass to Area 4, Developer shall have no obligation to 
fust offer to donate the Developer-<Wmed area.~ of Sub-A ~:ellS R, C and R of 
/\rca 4 to the City m- the City's designee. For pmposes of Section 3.06 
"~uhsb!nlially completed COIL~truction" shall mean that VcvcJopcr shall have 
expended sixty percent (60%) of the stntctural consttuction budget of the 
overpass. 

(b) Jf, at the end ofthe term of the Agreement, the Developer has not 
substantially completed eonstmction of the overpass to /\rca 4, Developer 
shall offer to donate the Developer-owned areas of Sub-Area~ R, Cor Area 4 
to the City or the City'~ designee. fn that event, Developer sh11l1 also offer to 
donate the Developer-owned areas Sub-A.re11 1:::, but only if during the term 
n r the Agreement, the Developer has not commenced filling pursuaJit to a 
City grading permit of Area 4, Sub-Areas Band C. TI1c City or the City's 
designee shall have up to thirty (30) days !rom Developer's of/er In <Lt:cept 
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the donation. If the City or the City's desi.!,,'nee reject the ofler or li1ilto 
rc-~pond in writing within thirty (30) days, Developer ha~ fulfil !e.! it's 
obligation to first offer to donate the land to the City or its designee and will 
not he obligated to oi'Jcr the land for donation again. However, if, at the end 
of the tenn or the Agreement, the Developer has substantially completed 
construction of the overpa~s to Area 4 and the Developer has not made a first 
offer to don~te the Developer-owned Sub-Area~ B, C ami E or Area 4 to the 
City or the City's designee, the Developer shall have no filrther oblig-ation to 
make this otTer. 

(c) In the event the City or its designee elects to accept the gift de~crihed above, 
the City (or its designee) shall enter into a Donation Agreement with 
Developer in substantially the same torm as the attached .l!:xbibit D. 

(d) Following donation and acceptance of Developer's land in Sub-Areas R, C 
;md F. ol' Area 4 by the City pursuant to this Section, Developer shall ha.ve .no 
further obligalitm:> or liability with respcetto those areas, and the City shall 
defend, i.ndenUJify, and hold lmnnles~ the nevclt'lper lrom all actions, claims, 
costs, liabilities, proceeding;; and/or requirement~ rehtting to t)r arising in 
connection with those area claims, with the exception of any chtim~, co~ts, 
liabilities, proceedings and/or requirements arising from Developer's State 
or Federal lax liability concerning the donation. 

ARTJCI,E 4_ OBLIGATIONS OF CiTY 

Section 4.0 I. Q.!;>ligations of City Generally. The parties acknowletlge and agree 
that Developer's agreement to pc1form and abide by its covenant~ and 
obligations set lorth in this Agreement., including Developer's decision to 
develop the Pn~ect in the City, is a material consideration for City's 
agreement to p~rfbnn and a hide hy Lhe lflng term covenants and obligations 
of City, as set forth hereit~. 

Section4.02. J>rotectiml orVe~ted Rights. To the maximum extent penuittcd by 
law, City shall take <UJY <llld all <tc!ion~ as may he necessary or appropriate to 
ensmc that the vested rights provided by this Agreement can he ertinyed hy 
Developer and to prevent any City Law, as defined below, froln invalidating 
or prevailing over all or any part of this Agreement. City shall cooperate 
with Peveloper and shall undertake such actions as may be necessary to 
ensure this Agreeroent remains in I'LLil ((wee and ci'Jcct 

Section 4.03. ls~uance oi'Orading Permits. Su~ject to the City's ministerial 
review proces~, the City shall isstte all grading and 1111 permits, necessary to 
fill the land in Area 3 !llld 4 to prepare it li.>r residential development upon 
approval of the EIR, Specific Pla.n, and this Agre~ment. 

Scctio.Q ~Q-:1 .. ,(\vailabilitv of Public Services. To the maximum extent permillcd 
hy Jaw and consistent with its authority, City shall assist Developer in 
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reserving such capacity tor sewer aJid water services as may he necessary to 
serve the P~jcct. 

Section 4.05. OverP-ass Rig!}.t of W.~y. Upon Developer's written request, the 
City shall acquire suflicicnt right of way tor the overpass, at a location 
mutually ag(eed upm1 hy City and Develuper, tu pmvide vehit:uh•r at:t:e~~ into 
Area 4 in the mo~t legally expeditious m;mne( av<lil<ib\e to the City, including 
the use of eminent domain. Developer shall reimburse City for all expenses 
related to the acquisition of the right of way, including but not limited to 
acquisition through eminent domain, provided such expenses, including all 
appraisals, offers, engineers, consultants, and legal contracts and agreements, 
arc pre-approved by Developer in writing. Developer may make 
improvemenl~ in Area 4 prior tu the City'~ at:quisition or possession of the 
overpass right of way, but in no event may seek more than ten (10) building 
permits for the construction in Area 4 prior to that acquisition or possession. 

Section 4.06. Developer's Hight to Rebuild. l>eveloper shall have the right to 
renovate or rebuild the Project within the Term of this Agreement should it 
become necessary due to natural disaster, changes in seismic requirements, 
or should the buildings located within the Pr~jcct hecmtlC functionally 
outdated, within Developer's sole discretion, due lo t:hanges in tedmology. 
Any ~ut:h renovation or rebuilding "hall be ~ubject to tile square footage and 
height limitations vested by this A!,,>reement, and shall comply with the 
Project Approvals, the building codes existing at the time of such rebuilding 
or reconstmctiou, and the requirements ofCEQA. 

Section 4_07. Additiona.ll>evelopment. Within sixty (60) days of approval of 
this Agreement, the City shall consider adoption of an ordinance imposing a 
Prqjcct Plaruling Fcc on all land in Area 4 not owned by Developer that 
allocates the cost.~ of development or the Spcci lie Plan to land nn£ covered hy 
this Agret-'ment in accordance with Govemment Colle set:ti<m 65456. To the 
ex lent additional development within the Specific PlaJ.J areil has or will 
benefit from the Specific l'lan, the ordinance shall provide that the City shall 
collect from future developments fees reflecting that development's fair 
share of the cost of specific plan preparation, environmental review, impact 
fees, and dedication orland associated with the SpeciJic Plan. Such 
reirnhursed w~ts shall include hut no( he limited to the Developer'~ 
purt:hase, acqui~ition, ami improvement costs (in excess of Quimby Act 
req11irements) associated with the dedication of the 66-acrc Recreational 
Parcel, the Park Parcels, and the School Site; as well as the ovcrpa..~s 
acquisition costs and design costs. TI1e ordinance shall provide that the City 
shall pay such Ices to Developer as such lees are t:ollet:ted. 

ARTICLE 5. COOPERATION - IMPLEMENTATION 

!:i~ction 5.0 L. f.roc.<;:~sing ~P.P.!iC.\J!il?.!tfor Subsequent Approvals. By approving 
the Prqjcct Approvals, City has made a I ina! policy decision that the Pn-~ect 
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is in the best interests of the public health, safety and ~cneral welfare. 
Accordingly, City shall not usc its discretionary authority in considcrin~ any 
application lor a Suh~cqucnt Approval, including, hut not limited to, the 
City'~ administrative consideratiml of planned unil development pcmlits, 
conditional use pellllils and ~ubdivisio'(l maps, within the Project Site to 
change the policy decisions reflected by the Project Approvals or otherwise 
to prevent or delay development of the Pr~jcet as set forth in the Project 
Approvals. Instead, the Subsequent Approvals shall be deemed to be tools to 
implement those Jinal policy decision~ and shall he issued by City so Jon~ as 
they <A.nnply wilh lhis Agreement and Applicable taw and are not 
inconsistent. with the Pn.•je<.:t Approvah as set forth above. 

Section 5.02. Timely Suhmill.als Ry Developer. Developet· acknowledges that 
City ca.tmot expedite proces~ing Sub~eqt1ent Approv<~ls \mt.il Developer 
submits complete applications on a timely basis. Developer shaH use its best 
efforts to (i) provide to City iu a timely manner any and aU documents, 
applications, plans, and other information necessary for City to carry out its 
obligations hereunder; and (ii) cause Developer's planners, engineers, and all 
other wnsult;ml!> to provide lo City in a timely manner all SL\Ch doeumetlls, 
applications, plaJJS and otller Ilecess<~ry required material,; <L~ ~et lhrth in the 
Applicable Law. It is the express intent of Developer <md City to coopemte 
and dili~cntly work to obtain any and alJ Subsequent Approvals. 

Section 5.03. Timely Processing l3y City. Upon submission by Developer of all 
appropriate applications and payment of the then current City-wide 
processin~ tees for any Subsequent Approval, City shall promptly and 
diligenlly cmnmcncc and complete all steps necessary to act on the 
Subsequent Approval application including, wilh01Il limitation, (i) providing 
at. Developer's expense and subject to Developer's request and prior 
approval, reasonable ove1time staff assistmce and/or ~taff wn,;ull:unt~ f(n· 
planning and processing of each Subsequent Approval application; (ii) if 
le~ally required, providing notice and holding public hearings; and 
(iii) acting on any such Subsequent Approval application. City shall ensure 
thai adequate slaiTis available, and shall authorize overtime staffassistance 
as may be necess<>ry, to timely proce:;.' ~uch Suhseqw~nl Approval 
application. 

Se<.:tion 5.04. Review of Subsequent Approval~. City may detly an applicali<m 
for a Subsequent Approval only if such application does uot comply with this 
A~rccmcnt or Applicable uw, defined below, or does not substantially 
comply with the Pr~jcct Approvals (provided, however, that inconsistency 
with the Pmjccl Approvals shall not constitute grounds tor denial of a 
Sub~equent Approval which is reque.~led by Developer a~ an amendment ttl 
that Project Approv<il). City may approve an application li>r ~uch a 
Subsequent Approval subject to any conditions necessary to bring the 
Subsequent Approval into compliance with this Agreement or Applicable 
Law, or is necessary to make this Subsequent Approval consistent with the 
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l'roject Approvals. If City denies <my application for a Subsequent Approval, 
City must speei(y in wtiting the reasons for such denial and may suggest a 
modification wltich would be approved. Any such spceilied modifications 
must hll consi,tent with this Agreement, Applicable r .aw and the Project 
Approval, and City shall approve the application if it is subsequently 
resttbmitted for City review and addre~ses the :reason for the denial in a 
manner that is consistent with this Agreement, Applicable Law and the 
Pr~jcet Approvals. 

Section 5.05. ~RC.c.ific Subsequent Approvals. City acknowledges that timing 
and fmaucial constraints predtule City from acting on certain Suhsequtmt 
Approvals as ol'the F.llective Date, including but not limited to tentative and 
final maps. Tn addition to the other general covenants concerning processing 
of' Subsequent Approvals set forth in this Agreement, City shall, to the 
max.imum extent permitted by law, prmnptly <Jnd diligently commence and 
complete all steps (including noticing attd public hearings) necc.~sary to act 
on these contemplated Subsequent Approval applications. City shall, to the 
maximum extent permitted by law, not usc its discretionary authority in 
considering these Subsequent Approval applications lo revisit or fi·ustrate the 
policy decisions or material terms rctlectcd by the Pnlject Approvals. 

Section 5.06. Other Government Permits. At Developer's sole discretion and in 
accordance with l>eveloper's construction schedttle, Developer shall apply 
f·br such other permits and approvals as may be required by other 
governmental or quasi-govemmelltal entities in connection with the 
development of, or the provisiml ofservices to, the J'rQjcct. City shall 
cooperate with Developer in its efforts to obtain such pcmtits and approvals 
and shall, li·om lime to time at the request of Developer, use its best. effo11s to 
enter into binding agreewents with any such entity a~ may be necessary to 
enstLre the timely availability of such pcmtits <~ncl approvals. 

Section 5.07. A~ses~ment Districts or 0!4er funding Mechanisms. 

(a) The parties unden;land <~ml agree that as oftltc EtlCctive Date there are no 
City as~e.~sments applicable to the Project Site. City i, unaware of any 
pending efforts to initiate., or consider applications for new or increased 
assessments covering the Pr~ject Sile, ~rr aJ\y poltion thereof. 

(h) City understands that long term assurances hy City concerning fcc.~, ta:xes 
and asscssrucnts were a material wnsiderdtion for Developer agreeing to 
process the siting or the Pmject in it~ present location and to pay long lenn 
fees, taxes and asses,,nent" de~cribed in this Agreement. City shall retain 
the ability to initiate or process applications tor the lhmlation of new 
asse~sment districts covering all or any portit)n of the Projed site. 
Notwithstanding the foregoing, Developer retains all its rights to oppose the 
formation or proposed asscs~ment ol' any new assessment dist.-ict or 
increased assessment. fn lhe event as assessment district is lawl'ttlly fonned 
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to provide funding for services, improvements, maintenance m- lacilities 
which are substantially the same as those services, improvement~, 
maintenance or facilities being funded hy the lees ~rr assessments to be paid 
by Developer under the Project Approv<•l~ or this A~,'reement, such fees or 
assessments to he paid hy Developer shall be subject to reduction/credit in 
an amount equal to Developer's new or increased assessment under the 
as:>e:>sment district. Alternatively, the new assessment district shall 
reduce/credit l.)eveloper's new assessment in an amotml eqWII to 'ILLCh fees 
or assessments to be paid by Developer under the Project Approvals or this 
Agreement. 

(c) At the request of l.)evclopcr, City shall coopemte in the for.mation of 
assessment districts, community Hll:ilities disnicts, tdX-exempt fmancing 
mechanisms, or other ftmtling mechanisms related to traffic, sewer, water or 
other infrastructure in1provements (including, without limitation, design, 
<~cqui:>ition !Uld consttuction costs) within the Pr~ject Site. City sltall 
diliJ:,<ently a.ud expeditiously process applications hy Developer nece:>sary to 
establish funding mechanisms so long as (i) the application complies with 
law, (ii) is consistent with City's standards, and (iii) provides for a lien to 
value ratio and other linancial !e1ms that are standard in the industry and 
reasonably acceptable to City, and which will result in no commitment or 
City fimds. Developer may initiate improvement and assessment 
proceedings utilizing assessment mechanisms attlhori:ted. under the htw of 
the State of California where the properly suhjeclto as:>essmeDt (the 
"Assessed Property") pmvidcs primary s&:urity for payment of the 
assessments. Developer may initiate such assessment proceedings with 
respect In<~ portion of the Assessed Property to provide financing for design 
or c<mstruction of improvements for such portion. City shall allocate 
shortfalls or co~'t overruns in the same manner as the special !axe.~ or 
assessments for constn1ction of improvements (as ()pposed to as~es:>mt:nls 
for maintenance) arc allocated in the cmnmunily liacilities district or other 
financing mechanism sn thai each lot and/or p<lrcel within the benefited area 
shall hear its appropriate share ofthe burden thereof as dctcnuincd by City 
and constru<..1ion or acquisition of needed improvements shall not be 
prevented or delayed. 

ARTICLE 6. STANDARDS, LAWS ANI.) PROC.EOURES GOVERNING THE 
PROJRCT 

Sed ion 6.01. Vested Kight to Develop. l.)evclopcr shall have a vested right to 
develop the Project on the Project Site in accordance with the Le1ms and 
conditions of this Agreement. Nothing in this section shall he dee•ued to 
eliminate or diminish the rcqLLiremenl of Developer to obt11in any required 
Subseqttcnt Approvals. 

:SC:c.~9!! 6.02. Permitted Us~s Vested by This Agreement .. The permitted nscs of 
the Pmject Site; the den~ity ;m.d intensity of use of the Project Site; the 
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maximum height, hulk and ,si:r.e of proposed building~; provi~ion:> f()r 
reservation or d(~dication of hmd for public purposes and the location of 
public improvements; the general location of public utilities; and other terms 
a.ud conditions of development applicable to the Pr~jcct, shall be as set forth 
in the P~jcct Approvals, including the development of a maximum of 1260 
housing units on Developer's properly with all hut the liltecn percent 
aflimlahle units being delat:hed housing units, and, as and when they are 
issued (but not in limitatiolJ of ailY right to develop as set. forth in the Project 
Approvals), the Subsequent Approvals. Permitted uses sh11ll include, without 
limitation, residential, agricultural, recreational, open space, industrial, and 
technology park. 

Section 6.03. Applicable Law. The rules, regulations, official policies, standards 
and specifications applicable to the Projoct (the "Applicable Law") .shall be 
thn.~e set lorth in this Agreement and the Project Appmvals, and, \lllilh respect 
to malten; nol addressed hy this Agreement or the Pmjet:l Approvals, lhose 
rules, regulations, official policies, standards aild specifications (inc\udiDg 
City ordin11nces 11n<l resolutions) goveming permitted uses, building 
locations, timing of const!1lction, densities, design, heights, fees, exactions, 
and taxes in torcc and effect on the Effective Date of this Agreement, as long 
as such rules arc consistent with !his Agreemen! and Pmjccl. 

Section 6.04. No Conflicting Enactments. City shall not impose on the P~jcct 
(whether hy action oflhe City Council m· hy initiati"e, rclcrcndum or other 
means) any ordinance, resolution, mle, regLLlation, standard, diret:live, 
condition or othef measure (each. iDdividually, a "City L<•w") that is in 
conflict with Applicable Law or this Agreement or that reduces the 
development rights or assurances pi'Ovided by this Agreement. Without 
limiting the generality of the foregoing, any City Law shall be deemed to 
contlict with Applicable Law or this Agreement or reduce the development 
righL~ provided hereby il'il woLLld accomplish any ol'lhe lollowing restllls hy 
~pet:iJic relhence to the Projet:t, as pari of a general enat:lment whit:h applies 
to or affe1..is the Proje~..i, by application of !UJY City J ~1w otherwi~e aJJ.owed 
by this Agreement that is not uniformly applied on a City-wide basis to all 
substantially similar types of development projects and project sites: 

(a) Cha.ugc any laud usc designation or permitted use of the Project Site; 

(b) Limit or control the availability of public utilities, se1vices or facilities or 
any privileges or rights to public utilities, services, or facilities (for example, 
water rights, water connections or sewage capacity rights, sewer 
connections, etc. or, lhrJurthcrcxamplc, the enactment ora Ci!y-wide 
Utility Users Tax shall nol he deetned a limilati<m or c<mlml ol'puhlit: 
utilities, ~ervice, or facilities) for the Project; 

(c) T .imit or control the location of buildings, slrut:lure~, grading, or other 
improvements of the Project in 11. manner that. is incon~istent. with or more 



restrictive than the limitations included in the PrQjcct Approvals or the 
Sub8cqucnt Approvals (as and when they arc issued); 

(d) Limit or control the rate, timing, phasing or sequencing of the approval, 
development or oonslruction of all or any part of the Pr~jcct in any manner; 

(c) Result in Developer having to substantially delay construction of the Project 
or require the issuance of additional permit.<~ or aJYprovals by the City other 
than those reqttircd hy Applicable Law; 

(t) Substantially increase the cost of constructing or developing the Project or 
any portinn thercn 1; 

(g) E.<~l.ablish, enact, increase, or impose against the P~jcct or Project Site any 
lees, taxes (including without limitation general, special and excise taxes 
with the express exception or <• City-wic!e Ut.ility User/i Tax), asse/ismetlt'i, 
liens or other monetmy obligations (including generating demolition pe1mit 
foes, encroachment permit and grading permit fees) other than those 
spccit'ically pc1mittcd by this Agreement or other connection fee-'\ imposed 
by third party utilities; 

(h) Impose against the Project any condition, dedication or other exaction not 
spccillcally authorized by Applicable Law; or 

(i) Limit the processing or procuring of applications and approvals of 
Subsequent Approvals. 

Section 6.05. Initiatives and Referenda. 

(a) If any City Law is enacted or imposed by initiative or referendum, or by the 
City Council directly or indirectly in connection with any proposed initiative 
or rctcrcndum, which City Law would conflict with Applicable Law or this 
Agreement or reduce the development rights provided hy this Agreement, 
such Law shall not apply In the Project. 

(h) Without limiting the generality ol' any orthc Jhrcgoing, tlO mornlorinm or 
other limitation (whether relating lo the rate, liming, phasing or sequencing 
of development) affecting .subdivision1nap.s, building permi~ or other 
entitlements to use that are approved or to be approved, issued or granted 
within tltc City, or portions of the City, shall apply to the Pr~jcct. 

(c) To the maximum extent permitted by law, City shall prevent 1my City Law 
fi'Om invalidating or prevailing over all or any part of this Agreement, and 
City shall cooperate with Developer and shall undertake such actions as may 
he necessary to ensure this Agreement remains in litll lhrce and el'lecl. 
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(d) City shall not support, adopt or enact any City Law, or take any other action 
which would violate the pmvisions of this Agreement, the Prc~cct Approvals 
m the Subsequent Appmvals. 

(c) Developer reserves the right it) challenge in enurt any City Law that would 
c<mllict with Applicahle Law or thi~ Agreement or reduce the development 
rights provid<:~d by this Agreement. 

Sedi<m 6.06. Envinmmental Mitigation. The parties understand that the RlR 
was intemled to be used in connection with each of the Project Approvals <tml 
Subsequent Approvals needed for the Project. Consistent with the CEQA 
policies and requirements applicable to the Ell{. City agrees to usc the EIR in 
connection with the processing of any Subsequent Approval to the maximum 
extent allowed by law and not to impose on the Projcc! any mitigation 
measures or other cmulitions of approval other than those speci lically 
imposed by the Project Approv11h <md the Mitigation Monitoring Prob'T"dm or 
specifically required by Applicable law. 1n addition, to the extent consistent 
with CEQ A's policies and requirements applicable to either Master ElRs or 
tiered EIRs, the City agrees to usc the EIR in connection with the proce&~ing 
of approvals related to future expansion It) the maximum extent allowed hy 
law. 

Section6.07. Lili::: oi"Suhdivision Maps. Development Approvals. and Pcnnits. 
The lenn ol" any subdivision map or any other map, penn it, rezoning or t)(her 
land use entitleroe11t approved as a Project A..ppwval or Sub~etju<:mt Appruval 
shall automatically be extended for 25 years, the lo111:,>er of the duration of 
this Agreement (including any extensions) or the term otherwise applic11ble 
to such PJ"Qject Approval or Subsequent Approval if this Agreement is no 
longer in elli:::et. T11c term of this Agreement and any subdivision map or 
other Prqjecl Approval or Suhsequelll Approval shall nnt include any period 
of time during which ''development m~m1torium (inclwling, but not limited 
to, a water or sewer moratorium or Wilter and sewer moratorium) or the 
11ctions of other public agencies that regulate land use, development or the 
provision of services to the land, prevents, prohibits or delays the 
construction or the Project or a lawsuit involving any such development 
awrovals or penniL~ is pendi11g. 

Section o.Oll. State and Federal Law. As provided in Calililmia Government 
Code§ 65869.5, this Agreement. shall nul preclude the application to the 
Project of changes in laws, regulatiolJS, plil1ls (rr policies, to the extent that 
such changes are specifically 1mmdated and required by ch11nges in state or 
federal laws or regulations ("Changes in the Law"). lll the event Changes in 
the Law prevent or preclude compliance with one or more provisions of this 
Ag,·cemcnt, such provisions or !he Agreement shall he modi lied or 
~~~~vendt~d, or perl~1m1ance l.hereor delayed, a~ may he nece~sary to comply 
with Clumges in the Law, 11nd City and Developer shall t11ke such action as 
may be required pursuant to this Agreement including, without limitation, 
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Article 9 (Coopcration-1ruplcmentation) and Section I 0.05 (Excusable 
Delays; Extension of'firuc of Performance). Not in limitation of the 
lhrcgoing, nothing in this i\grccmcnt shall preclude City from imposing on 
Develt'lper any lee speci lically mandated and required hy state or federal 
law.s ;md regulati~ms. 

Seclion 6.09. Timing oi'Projecl Conslruction and Completion. 

(a) Timing of Development. Developer shall diligently pursue the development 
or Area 3 and Area 4. Nolwithslanding the Jorcgoing, or any olher provision 
ol'thi,; Agreement, City and Developer expressly agree thai there is no 
requirement that Developer initiate or. complete development ofthe Projet:t 
or any particular phase of the Project within :my pa.tticular period of time, 
and City shall not impose such a requirement on any Project Approval. The 
partie.~ acknowlcdp,c that Developer cannot at this time predict when or the 
mle at which or lhe order in which phase.~ will he developed. Such decisions 
d.epetul upotl numerou~ fa~.-1:ors which <tre no! within I he conlrol ol' 
Developer, such as market orientation and demand, interest rates, Hnanci;•l 
markets, competition, and other similar factors. 

(b) In light of the foregoing <md except <IS set forth in subse(,1:ion (c) below, the 
parties agree that Developer shall be able to develop in accordance wit b. 
Developer's own time schedule as such schedule may exist fi'om time to 
time, and Developer shall determine which part of the Project Site to 
develop lirst, and at Developer's chosen schedule. In particular, and not in 
limitation of ;my ofthe fore~>ing, since the Cali lhmia Supreme Courl held 
inl'ardec Construction Co. v. City of Camarillo, 37 Cal.3d 465 (19g4), that 
the failure of the pa.tties therein to consider and expres~ly provide for the 
timing of development resulted in a later-adopted initiative restricting the 
timing of development to prevail over such parties' agreement, it is the 
partie.~· desire In avoid !hal result by acknowledging that Developer shall 
have the righl to develop the Project in such order and at such rate and at 
~uch time~ as Devek1per deem~ <tppropri<tle within the exercise ol'its 
subjective business judgment. 

(c) Nothing in tlus Al,'feement sba.ll ex.empt Developer fl'om cmnpleting work 
required by a subdivision agreement, road improvement aw:eement or 
similar agreement tor public improvements or similar agreements in 
accordance with the terms thcrcot: 

Scct,i~m .6.:JQ.. .13~~1J1PtiJ~gl:'Q9.~JllloOsed by Outside Agencies. The City agrees to 
exclude Developer from any and all collection agreements regarding fees, 
including, hut nnl limited to, dcvclopmcnl impact tees, which olher public 
agencies request the City to impose at City's discretion nn lhe l'rojecl or the 
Project Site after the Effective Date through the TemJ oft hi~ Agreement. 
This section shall not prohibit the City from imposing on Developer lillY fee 
or obligation that is imposed by a regional agency in accordance witl1 state or 
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federal obligations and implemented by the City in cooperation with such 
regional agency. 

Section 6.11. .t'ee Roductions or Credits. The parties intend that the fees 
described in Article 3 will be in lieu of any exactions, taxes or a~sessmenL~ 
generally intended to address similar '~~es or ptu]Jnses, and th<tl Oeveloper 
shall not he reqLLired to pay two times lhr any :>uch exaction, fee or 
asses,,nent. Accordingly, the fee~ described in A.t1icle 3 shall be subject to 
reductions/credits in an 11mount equal to Developer's actual cost of 
complying with any such l.awfidly imposed exaction, tax, or assessment 
generally intended to address similar uses or purposes, whether imposed on 
the Project, the Pr~jeet Site, the Project Appnwals or the SLLb~eqLLent 
Appmvals. Notwith~tanding the (()regoing, no such r~Xlu'-'1ion/credit shaH be 
provid~Xl as a result of any assessnJent that. arises from an assessment district 
reque~1ed by Developer under Section 3.05. 

Secli<m 6.12. Written Verification of Sufficient Water Supply. Any and all 
tentative subdivision maps approved for the Pr(lject shall coruply with 
Government Code 66473.7, if, and to the extent, required by Government 
Code 66473.7. 

Section6.13. Desi!!ll. Witll.iu the limitations and parameters of the design 
guidelines and product types de-~cribcd in the Newark Specific Plan, 
Developer shall have the discretion to select the product mix md linal 
locatim1s orthc J ,260 LLnits allowe~l under this Agreement. 

ARTiCLE 7. AM.ENDMENT 

Section 7.01. To the extent permitted by state and tcderallaw, any Project 
Approval or Subsequent Approval may, Ji·om Lime In time, be amended m 
modi tied in the lilllowing manner: 

(a) Adll\Ll!,i_s.lf~!ivc J'I.<?icet AmendmenL~. Upon the written roque.~! or Developer 
tor an amendment or modi .lieation to a Prctiect Appmval m- Suh:~equenl 
Approval, the Community Oevelopment. nirector. or his/her designee :illNJl 
determine: (i) whether the fe(JUestod amendment or modification is minor 
when considered in light of the Pr(lject as a whole; and (ii) whether the 
requested amendment or modification is consistent with this Agreement and 
Applicable Law. If the ConJmtmity Development Director m- his/her 
designee lind~ that the proposed amembnenl or modific;ation is minor, 
consistent with thi~ Agreement a11d Applicable Law, and will result in no 
new ~igllificant. imp11cts not addressed m1d mitig~~ted in the ElR, the 
mnendment shall be determined to be an "Administrative Pl"Qject 
Amendment" and the Community Development Director or his designee 
may, except to lhc extent otherwise required by law, approve I he 
Administrative Project Amendment without notice and public beariug. 
Without Jimit.ing tl1e generality of the foregoing, Jot line adjustments, 
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reductions in the density, intensity, scale or scope of the Project, minor 
alterations in vehicle circulation paucms or vehicle access poinL~, changes in 
trail alignments, sttbstitutions of comparable hmlbcaping lilr any 
lat>dscaping shown on ;my final development plan or land~cape plan, 
variations in the Joclltion of structures that do not substantially alter the 
design concepts of the Pr~ject, variations in the location or installation of 
utili tie-~ and other infrastructure connections or facilities that do not 
substantially alter the de-~ign concepts of' the Pr~jcct, and minor adjustments 
to the Prf~ecl Site diagram m Project Site leg.al destaiption shall he treated 
as A.dmini::;tnllive Proje(.1. Amendment~. 

(b) Ntm-Admi11istmtive Project Amendments. Any request of Developer l(lr an 
amendment 0( modification to a Project Approval or Subseqtten.t Approval 
which is determined not to be an AdministrMtive l'roject Amendment 11s set 
forth above shall be subject to review, consideration and action pursuant to 
the Applicable Law and this Agreement. 

ARTICLE 8. ASS1UNM.ENT, TRANSfER AND NOTICE 

Section 8.ol. Assigmnent oflnterests. Rights and Obligations. Developer may 
transfer or assign all or any portion of its interests, rights or obligations under 
this Agreement, the P~jeet Approvals or Subsequent Approvals to third 
partie.~ acquiring an intcrc.~t or estate in the Pr~ject or any portion thereof 
induding, without limitation, purchasers or ground lessees of' lots, parcels or 
facilities. 

Section ll.02. Tn1nsler Agreements. 

(a) In cmmcction with the transfer or assignment by Developer of all or any 
pmti<m oflhe Project (other than a transfer or assignment by Developer to an 
<~lliliattXl party, a "lvfortg-agee" m- a "N~m-A~suming Tnm~fhee" (as ddined 
in Section8.03)), Developer and the Tr<111sferee shall enter into a writteJJ 
agreement (a '"fransfer Agreement'') re1,rarding the respective interests, 
rights and obligations of Developer and the Transferee in and under the 
Agreement, the Project Approvals, and the Subsequent Approvals. Such 
Trnnsler Agreement may (i) release Developer Jrom obligations under tile 
Agreement, the Project: Approval::;, or !he Subsequent. Approv;tb th;tt pet1ain 
to that portion of the l'roject being tr<l.llsferred, 11s described in the Transfer 
Agrccwent, provided that the Transferee expressly assumes such obligations, 
(ii) transfer to the Transferee vested rights to improve that p01tion of the 
Prqject hcing transferred and (iii) address any other matter deemed hy 
Developer to he necessary or appropriate in connection with the transfer or 
as~igoment. 

(b) Developer shall ~eek City's prior wtillen cHnSenl to any Tm11sler 
Agreement, whicb. consent sha.llnot be unreasonably withheld or delayed. 
l'ailure by City to respond within thirty (30) days to any request made by 
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Developer lhr such con~ent shall be deemed to be City's approval or the 
Trnnsie,· Agreement in question. City may refuse lO give its consent ot~ly if, 
in light ofthe proposed Transferee's reputation and linancial re~ources, Sllch 

TTansferee would not in City's reawnable opinion be able to perform the 
oblig<ttions proposed to be assumed hy such Tnmsferee. Such determination 
shall be made by the Community nevel.opment Director, and is appealable 
by Developer to the City Cout~cil.. 

(c) Any Transfer Agreement shall be bindi•Jg on Developer, City and the 
Traustcroc. Upon reconlation ofany Transfer Agreement in the OJlicial 
Record~ of the City of Newark, Developer shall automatically he released 
lhnn tho~e oblig.ations assumed by the Translcrec therein. 

(d) Developer shall be fl-ee fi"om any aud all liabilities accming on or afier the 
date of any assignment or transfer with rc.~pocl to those obligations assumed 
by a Transferee pursuant to a TransiCr Agreement. No bre~1ch or default 
hereunder by any person succeeding to any portion of Developer's 
obligation.~ under this Agreement shall be attributed to Developer, nor may 
Developer's rights hereunder be canceled or diminished in any way by any 
breach nr delimit by any such person. 

~cctjQJ! 8.03. Nonassurning: Transferees. except as otherwise required hy 
Developer in neveloper's sole discretion, the burdens, obligations and duties 
ni'Oeveloper under this Agreement shall terminate with respect. to Non­
Assuming Tnmsferees, and neither a Trn11Sier Agreement nor City's consent 
sh11ll be required in connoction with (i) any single residential parcel conveyed 
to a purchaser, (ii) any property tmnsferred as fewer than 10 lots to a single 
retail builder 01· (iii} any properly t.hat has been established as one or more 
separate legal parcels for office, conunercial, industrial, open space, park, 
school or other not~residentialuses. For the purposes of this Section, a 
"single retail builder" shall mean a retail builder that is not: a11 Affiliate of 
any other retail builder to which prop(,'liy is transferred under this 
Agreement. The transferee in such a transaction <md its successors ("Non­
Assuming Trru1sl'Crec.~") shall be deenled to have no obligations under this 
Agreement, bLLt ~hall continue to benefit from the vested rights provided hy 
this Agreement for the duration of the Tenn. Nothing in this set-1ion .s.hall 
exempt any property transferred to a Non-Asswning Tnan~feree from 
payment of applicable fees per this Agreement a11d <Jssessmeuts or 
complianoc with applicable conditions of <ipproval. 

Section 8.04. Notioc...9.f.C.ompliancc Generally. Within thirty (30) days 
following any written request which neveloper may make fi'Om time t.o time, 
City shall exeeLLle ami deliver to Developer (or to any party rcquc.~tcd by 
Developer) a wli(1:en "Notice of Compliance," in recordable Hnm, duly 
executed and acknowledged by City, that ccrtilics: 
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(a) This Agreement is unn1odified 11nd in full force and effect, or if there have 
been modifications hereto, that tllis Agreemcut is in full force and effect as 
modified and stating the date and nature of such modification~.; 

(b) There are no current uncured defaults under this Agreement or specifying 
the dates and nature of any such default; 

(c) Any other infom1ation re<ISOIJ.ably requested by Developer. The thllurc to 
deliver such 11 statement within such time sha11 constitute a conclu~ivc 
presumption against City that this Agreement is in Iiiii Ioree and el'led 
without modification except as may he rcpre-~enled by Lhe Devdop~r ;md 
that there arc no uncured delaulls in the perf-ormance of th~ Developer, 
except as may be represented by tl\e Developer. Developer shall have the 
1ight at Developer's sole discretion, to record the Notice of Compliance. 

ARTICLE 9. COOT'RRA TrON IN THR RVF.NT OF LEGAL CHALLENGE 

Section 9.0 I. Cooperation. 

(a) In the event of any administrative, legal nr equitable at:lion or other 
proceeding instituted by any pen<onnot a party to this Agreement. 
challenging the validity of any pwvision of the Agreement or any Project 
Appwval or Subsequent Approval, the parties shall cooperate in defending 
such action or proceeding. ·rhe pa1tics shall usc best eftorts to select 
mutually agreeable legal counsel to defend such action, and Developer shall 
pay compensation tor such legal counsel; provided, however, I hat sut:h 
comp(,'l\Sation shall include only compensation paid to counsel not otherwise 
employed a~ Cily staff and shall exclude, without limitation, City Attorney 
lime and ovefhead costs &Ild other City staff overhead costs and normal day­
to-day business expenses incurred by City. Developer's obligation to pay 
for legal counsel shall not extend to fees incurred on appeal unless otherwise 
authorized by Vcvclopcr. In the event City and Developer arc unable to 
select mutually agreeable legal cotmsello delend such at:l.ion or prot:eeding, 
each party may select ils own legal counsel <Lt it.s OI'VU expense. 

(b) The parties agree that this Section 9.m shall t:on~litute <L :~eparate <tgfeement 
entered into cont:urrently, and th<ll if any other provision of this Agreement, 
m the Agreement as a whole, is invalidated, rendered null, or set aside by a 
coult of competent jurisdiction, the parties agree to be bound by the terms of 
this section, which shall survive such invalidation, nuJii·lication or selling 
aside. 

(a) If, as a result of any administrative .• legal or equitable action or other 
proceeding as described in Scetion9.01, all or any portion of this 
Agreement, Project Approvals, or Suh~equenl Approvals are set a:;ide or 
otherwise made inel'let:live by any judgment (a "Judg~nent") in such action 
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or proceeding (based on pmcedural, substantive or other deficiencies, 
hercinatlcr "Dclicicncies"), the partie~ agree to use their respective best 
cllorts to .~ustain ami reena<.-i or readopt this Agreement, Pr~ject Approvals, 
amVor Sub:~equent Approvals that the Veficicncics related to, as follows, 
unless the Pm1ies mutually agree in writing to act otherwise: 

(i) lf <~ny Jtulgment requires reconsideration or consideration by City or 
this AJ,:reement, Project Approval, or Subsequent Approval, then the 
City shall consider or reconsider that maHer in a manner consi~tenl. with 
the intent of this A~reement. II' any ~uch Judgment. invalidates or 
otherwise makes inelledive <~11 or <my po•1ion of this Agreement, 
Pr~ject Appmval, or Subsequent Approval, then the Patties shall 
cooperate and shall cure a.ny Deficiencies identified in the Judgment or 
t•pon which the Judgment is based in a manner consistent with the 
intent of this Agreement. City shall then readopt or reenact this 
Agreement, PJ'Qjcet Approval, Subsequent Approval, or m1y portion 
thcreot; lhr which the Odiciencie~ have now been cured. 

(ii) Acting in a manner consistent with the intent of this A,b'l'eement 
includes, ht\t is not limited to, recogt~i7.io,g that the Parties intend that 
Developermaydevelop the project consistent with the Pr~jcct 
Approvab, a11.d adopting such ordinances, resolutions, and other 
enactments, as are necessary to readopt or reenact all or any porti<m of 
this Agreement, Pl'Qjcct Approvals, and/or Subsequent Appmv<•b 
without contravening the Judgment. 

(b) The parties agree that this Section 9.02 shall constilltte a sepamle agreement 
entered .into concurrently, and that if any other provision or this Agreement, 
or the Agreement as a whole, is invalidated, rendered null, or set aside by a 
court of competent jurisdiction, the partie~ agr.ee to be b01md by the tcriJIS of 
lhi~ sec! ion, which ~hall survive such invalidation, nullification or setting 
aside. 

ARTICLE 10. ORFAIJJ.T; REMROIRS; TERMINATION 

Section I 0.01. Deliwlls. Any fitilme by eiU.er party to pe1form any term or 
provisitm of this Agfet:lnent, which fi1ilure continues uncured for a period of 
thirty (30) days following written notice of such failure from the other party 
(unless such period is extended by mutual wrilten consent), shall am~titule a. 
default under tl1is Agreement. Any notice given pursu<ml. to the preceding 
sentence ("DcJaull Notice") shall specify the nature of the alie~:,red failure 
and, where appropriate, the manner in which said failure satisfactorily may 
he cured. ff the t~atur.e of the alleged failure is such that it cannotreasonahly 
be cured within such 30-day period, then the commencement of lhe cure 
within such time period, and the diligent prosecution In completion oftl1e 
cure thereafter, shall he deemed In he a cure within such 30-day period. 
Upon the occurrence of' a default under this Agreement, the uou-dcfault.i.ng 
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party \n<I.Y institute Jeglil proceedings to enforce the terms ()fthis Agret~ment 
or, in the event of a material default, te1minate this Agreement. If the default 
is cured, then no default shall exist aud the noticing pmty shall take no 
further action. 

Section 10.02. Termination. 

(a) If City elects to consider terminating this Agreement due to lllllaterial 
default of l.)cvclopcr, then City shall give a notice of intent to terminate this 
Agreement and the matter sha11 be scheduled for consideration aud review 
hy the City Cotmcil at a public hearing duly noticed in the manner set forth 
in Govemmenl Code seclitm 651!67. Developer shall have the right to olkr 
writte11 and (lT.<IJ evidence prior to or at the time of :;aid public hearing,;. Tf 
the City Council determines that a material default hils occurred and is 
continuing, and elects to terminate this Agreement, City shall give written 
notice of termination of this Agreement to Developer by certified mail and 
this Agrcernenl shall thereby be terminated sixty (60) days thereafter; 
pmvided, however, thai if Developer files an action to challenge City's 
termination of this Agreement within such si)(ty-day period, then this 
Agreement shall remain in full force ~nd effect until a trial court has 
affirmed City's termination of this Agreement and all appeals have been 
exhausted (or the time for requesting any ll.lld all appellate review has 
expired). 

(b) At any time prior to the issuance of the first Subsequent Appi'OvaJ the 
Developer may, upon provision of written notice to the City by ccrtiticd 
mail, eled to ttmninate the Agre~nenl. No l)hligalil)llS ol'lhc Dcvcll)pcr or 
City under this Agreement shall survive such a te1minalion. 

(c) 11; pril)r to the City's is~uance ol'the lirsl Subsequent Approval, the 
Developer <kmates any Developer-owne<llands in Area 4 to any entity other 
tb1m the Cit.y, or the City's designee, this A~:,FJ:eement shall te1minate unless 
the City elects, within thirty (30) days of receiving written notice from the 
l.)cvc!opcr of the donation, to continue to honor the terms of the Agreement. 

Section 10.03. Periodic Review. 

(a) Conducting the Periodic l{.eview. Throughout the Term of this Agreement, 
at least once every twelve (12) months following the execution of this 
Agreement, City shall review the extent of ~ood-faith complimlce by 
Developer with the terms of this Agreement. This review (the "Periodic 
Review") shall he conducted by the Cmmnunily Development Director or 
his/her des.ignee an.d shall be li1nited in scope to compliance with tht~tem•~ 
of this Agreement pursmmt to California Government Code Section 65865 .l. 

(b) Notice. At least ten (10) days prior to the Periodic Review, and in the 
ma1mer prescribed in Alticle 10 of this Agreement, City shall deposit in the 
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m;til to Developer a copy ofany ~taffrepo11s and documents to be used or 
relied upon in co.ndm.:ting the review fmd, to the extent practical, related 
exhibits concerning Developer's performance hereunder. Developer shall be 
permitted au oppornmity to respond to City's evaluation of Developer's 
pcrfomtance, either orally at a public hearing or in a wrillen statement, at 
Developer's election. Such response shall he made to the Community 
Development Director. 

(c) Good Faith Compliance. Outing the T'etiodic Review, the Community 
Development Director ~flail review T>evelopef':> good-faith complilmce with 
the tenn~ of this Agreement. At the conclusion of the Periodic Review, the 
Community Development Director shall make written findings and 
determinations, on the basis of substantial evidence, as to whether or not 
Developer has complied in good taith with the terms and C(mditions ol'lhis 
Agreement The decision ol'the Community Development DireGtor shall he 
appeal<~hle to the City Cuttn(..-il. ff' the Commttnity Development Dire,.:tor 
finds and determines that Developer has not complied with such terms and 
conditions, the Community Development Director may recommend to the 
City Council that it terminate or modify this Agreement by giving notice of 
its intention to do so, in the manner sctlorlh in Calilhmia Govenunent Code 
ScctiOtlS 65R67 and 65ll6R, aller providing an opportunity to cure pur~uant to 
Section 10.01 oflhis Agreement. 

(d) failure to Properly Condttct Periodic Review. Tf City lails, during any 
calendar year, to either (i) cm1d.ucl the Periodic Review or (ii) notify 
Developer in writing of City's determilllltion, pursuant to a. Periodic Review, 
as to Developer's compli~mce with the te1ms of this Agreement and such 
failure rema.ius uncured as of December 31 of any year during the term of 
this Agreement, such failure shall be conclusively deemed an approval hy 
City of Developer's compliance with the terms ol' this Agreement. 

(c) Wri®..!tN.oti«~_of.t.:Q.!llP.lia..tJ9S.· With respect to any year lor which 
Developer has been dctcrmincd or deemed to have complied with Uti~ 
Agreement, City shall, within thirty (30) day~ li>llowing reque~t by 
Developer, provide Developer witb a written notice of compli1mce, in 
recordable form, duly executed and acknowledged by City. Developer shall 
have the right, in Developer's sole discretion, to record such notice of 
compliance. 

Scctionl0.04. VcfuultQY- City_QrDcyelop~r. 1.n the event City or Developer 
defaults under the terms of this Agreement, City or Developer shall have all 
rights and remedies provided herein or under law. 

Section 10.05. Enforced Delay; Extension of Time ofPcrlhm>ancc. In addition to 
spccilic provisions or this Agreement, neither party shall he deemed to be in 
default: where deht)"> in perfom1ance or failu.re.s to pe.tform are due to, and a. 
necessary outcome of, Wlll', insurrection, strikes or other labor disturbances, 
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w<•lk-outs, riot~, lloods, earthquakes, fires, casualties, acts or God, 
restrictions impostl<l or mandated by other governmental entities (including 
new or supplemental environmenW regulations), en.at.'tlnent of conllicfing 
state or federal laws or regulations, judicial decisions, or similar bas.is for 
excused performance which is not within the reasonable control of the p<uty 
lo he excusi'Xi Litigation attacking the validity of this Agreement or any of 
the Project Approvals or Suhsequen! Approvals, or any penn it, ordinance, 
entitlement or other action of a govemmental agency other than City 
necessary for the development of the Projet-1: pursuant to thi~ Agreement, m 
Developer's inability to obtain materials, power or public facilities (such as 
water or sewer service) to the P~"Qjcct, shall be deemed to create an excusable 
delay as to Developer. Upon the request of either party hereto .• an extension 
of time Jhr the perl(mnance of' any obligation whose pcrlhrmance has been 
so prevented or delayed will be memorialized in writing. The tenn of any 
s11ch extension shall be equal to the period of the excusable delay, or longer, 
as may be mutually agreed upon in writing by Developer and the Community 
Development Director. 

Sccti~m 1 0,(}.(>, !&ga.lA~tion. Either party may, in addition to 11ny other rigb.ts or 
remedies, institute legal action to cure, correct, or remedy any default, 
enfhrce any covenant or agreement herein, et\ioin any threatened or 
llt1empte<l vioh•tion thereof; recover damages lhr any default, enforce by 
specific pe1fo:rn1aJJCe the obligations and rights of the parties hereto, nr to 
obtain any remedies consistent with the purpose of this Agreement. 

Section 10.07. Califomia Law and Venue. This Agreement shall he construed 
and enforced in accordance with the laws of the StatC:l ofC<•lilhmia ami venue 
with regard to any legal proceedings arising out of this Agn::ement shall be in 
Alameda County. 

Section IO.og. Resolution of Disputes. With regard to any dispute iDvolving 
development of the P~"Qjcct, the resolution of which is not provided for by 
this Agreement or Applicable Law, either party may elect to submit the 
<li~-pule lo Jinal and binding arbitration in Alameda County, California before 
a. JAMS arbitrator (n· other mutually agreeable rcliredjudgc. 

Section 1 0.09. All:omeys' Fees. In any legal action or other proceeding brought 
by either party to e11force or interpret a pmvi~i<m of !his Agreement, the 
prevailing party is entitled to reasonable attomeys' fees and any other 
reasonable litigation costs incurred in that proceeding in addition to <my other 
relief to which it is entitled. 

~9.£llQ!\J(),lO,!!()l{j Uann.less. Developer shall hold City and its elected and 
appointed otliccrs, agents, employees, and representatives harmless from 
claims, costs, and liabilities lor any personal injuty, dcatlt, or property 
damage which is a re.~ull nl'the e<mstrudimo of!he Prqject, or of operations 
performed under this Agr.eeme11t by Developer or by Developer's 

26 



contractors, subcontractors, agents or employees, whether such operatio.ru; 
were pertormed by Developer or any of Developer's contractors, 
suhconlraclorn, agcnls or employees. Nothing in t11is section shall be 
construed to mean that Developer shall hold City harmless from any claims 
of personal injmy, death or property dam<~ge mising lrmn, or alleged ln arise 
from, any act, fuilure to act, on the pa.rt. of City, it.~ elected and appointed 
representatives, offices, agents and employees. 

ARTlCL.l!: 11. NO AGENCY, JOINT VF.NTURF. OR PA RTNF.RSHIT' 

It i~ specifically understood and agreed to by and between the pat1ies hereto that: 
(i) lhe suhjecl developmcn! is a private development.; (ii) City has no interest or 
re~pon~ibilities for, or duly lo, thint parlies conccming any improvements until such 
time, and only until such time, that City accepls the same pursuant to the provisions 
of this Agreement or in connection with the various Project Approval:> or Suhsequenl 
Approvals; (iii) Developer shall have full power over and exclusive control of the 
Project herein described, su~jcct only to the limitations and obligations of Developer 
under this Agreemenl, lhc Project J\pprovals, Subsequent J\pprovals, and Applicable 
T .aw; and (iv) City <tncl Developer hereby renounce lhe existence of any Jorm of 
agency relationship, joint ve11ture or partnership between Cily and Developer and 
agree that nothing contained herein or .in any document executed in connection 
herewith shall be construed as creating any such relationship between City ami 
Developer. 

ARTiCLE 12. M1SCELLANEOUS 

Section 12.01. Incomoration of Recit<1b and Introductory Pamg;ntph. The 
R.cc.ita.ls contained in this Agreement, and the introductory paragraph 
preceding the Recitals, arc hereby incorporated i.uto this Agreement a:; if 
l'tllly sctlhrth herein. 

SectiOI! )_2..:.<n.J~.nforccability. City and Developer agree that unless this 
J\greemcnt is amended or terminated pursuant to the provisions of this 
Agreement, lhis J\grccment shall he enforceable by any party hereto 
notwith~tanding any change herealler enacled or adopted (whether by 
ordin~nce, resolution, initiative, or any other means) in any applicable 
general plan, specific plan, zoni.ug ordinance, subdivision ordinance, or any 
other land usc ordinance or building ordinance, resolution or other rule, 
regulatinn or policy adopu:d by City that changes, alters or amends the n1les, 
reg:uhJI.ions allll policie.~ applicahlc to the development of the Pr~iect Site at 
the time oft he approv<tl of this Agreement as provided hy Calilmnia 
Govenunent Code Section 65866. 

Section 12.03. Findiu!!<S. City hereby fiml~ and delenrJilles lhat execulion ofthis 
Agrccment fm1hers public health, safety and ge11eral welfare ;md thai !he 
provisions of this Agreement arc consistent with the Gener<lll'la.n. 
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~ection 12.04. Severability. 1f ;·my term or provision of this Agreement, or the 
application of any term or provision of this Agrocmcnt to a particular 
siruation, is held by a court of competent jurisdiction to be invalid, void or 
tulenlhrccahle, the remaining terms and provi~ions or this Agreement., or the 
appliC<~tion ofthis Agreement to othtrr situations, ~hall continue in full lhrcc 
and effe<..i unless amended or modified by mutual consent oft he partie~. 
Notwithstanding the foregoing, if 1my material provision of this Agreement, 
or the application of such provision to a p:uticular situation, is held to be 
invalid, void or uncntorceablc., either City or Developer may (in their sole 
and absolute discretion) terminate this Agreement by providing written 
notice of such tennination to the othtrr party. 

Section 12.05. Other Ncccs.~ary Ads. Each party shall execute and deliver to the 
other all such other further instruments and documenl~ as may he reasonably 
necessary to carry out the Project Approv<1ls, Subsequent Approvab and this 
Agreement 1md to provide and secure to the other party the full and complete 
Ct!ioymcnt of its rights and privileges hereunder. 

Section 12.06. Construction. Each reference in this Agreement to this Agreement 
or any of the Pr~jcct Approvals or Subsequent Approvals shall be deemed to 
refer to the Agreement, Project Approval or Subsequent Approval a-~ it may 
he amended Ji·om lime to lime, whether or nnl the particular ref-erence rcfcf'!; 
lo such po~sible amembnenl. This Agreement has been reviewed and revised 
by J.eg;1J. counsel for bot}) City and Developer, and no presumption or rule 
that ambiguities shall be construed against the drafting plllty shall apply to 
the interpretation or enforcement of this Agreement. 

Section 12.07. Other 111iscellaneous Terms. The sing1dar shall include the plural; 
the masculine gender shall include the feminine; ''shall" is mandatory; "may" 
is permissive. If there is more than one signer of this Agreement, the signer 
obligations arc joint and several. 

1?.<xr!i9l\ .1.2...1!.~.,. !,'.Qycmt.tll§. R.mm.ing :wi.th the Lan!J .. All of the provisions contained 
in this Agreement shall be binding upon the parties and their respective heirs, 
successors and assigns, repre.~entalives, les~ees, and all other pci'!;OI\S 
;requiring all or a porliot~ of the Pwject, or any interest therein, whether hy 
operation of law or in any manner whatsoever. All of the provisions 
contained in this Agreement shall be enforceable as equitable servitudes and 
shall constitute covenants IUnning with the land pmsuant to Calitoruia law 
including, withl)ullimilalion, Civil Code Section J 468. Each covenant 
herein to <•cl. or relhtin Ji"om <!cling is Jhr the benelit of or a burden upon the 
P.rojet.i, as !tppropriate, run~ with the Project Site <mel is binding upon the 
owner of all or a po11ion of the l'roject Site and each successive owner during 
its ownership of such property . 

. Section 12.09. Notices. Any notice or communication required hereunder 
between City or Developer must be in writing, and may be given either 
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personally, by telefl1.csimile (with o1iginal f~mvarded by regular U.S. Mail) 
by registered or certified mail (return receipt requested), or by Federal or 
other similar courier promising overnight delivery. If personally delivered, <L 
notice shall be deemed to have been given when delivered to the pmty to 
whom it is addressed. If given by ll~esimilc trru1smission, a notice or 
cmnmunication shall be deemed to have been given and received upon actual 
physical receipt of the e•Jtire document by the receiving party's lacsirnilc 
machine. Notices transmitted by facsimile a.flef 5:00p.m. <m a nnmtal 
business day Of on a Saturday, ~unday or holiday shall be deemed to have 
been given and received on the next normal business day. 1f given by 
registered or eertilled mail, such notice or communication shall be deemed to 
have been given and received <m the first to oce<lr of(i) actual receipt by any 
of the 11ddressees desigt~ated below as the p<1rty to wltom notices arc to he 
sent, or (ii) five (5) days after a registered or certified letter conb.tining sudt 
notice, properly addressed, with postage prepaid, is deposited in the 
United States mail. If given by federal Express or similar courier, a notice 
or ~;nmmunication shall he deemed to have been given and received on the 
d;tte delivered a~ shown on a receipt issued hy the courier. Any party hereto 
may at <my time, by giving ten (1 0) days WJi(ten noti~;e to the other party 
hereto, designate any other address in substitt•tio11. oft he address to which 
such notice Of conununication shall be given. Such notices or 
communications shall be given to the parties at their addresses set fo1th 
below: 

IftoCity, to: 

With Cnpic.~ to: 

If to Developer, to: 

With Copies to: 

Terrence Grindall 
Community Development Director 
City oJ'Newark 
City Admini~trati~m Building 
37101 Newark Blvd. 
Newark, CA 94560 

City Clerk 
City oi'Ncwark 
City Admini~tmti<m Building 
37101 Newark Blvd. 
Newark, CA 94560 

Tim Steele 
Newark Partners, LLC 
10600 North De Anza 13lvd. 
Suite 200 
Cupertino, CA 95014 

Anne E. Mudge 
Cox, Castle & Nicholson, LLP 
555 Califomia Street 
J Oth Floor 
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San F ra.ucisco, CA 941 04 

Section ·12. J 0. F.nlire Agreement. Countemarl• And Exhibits. This Agreement is 
executed in two (2) duplicate countetparts, each of which is deemed to be an 
originaL This Agreement consists of (__j pages ~nd [_) exhibits which 
constitute in full, the final and exclusive undcrsta.uding and agreement of the 
parties and supersedes all negotiations or previous agreements of the parties 
with respect to all or any part of the suhjccl matter hcrcol: All waivers of the 
pmvi~ion~ of this Agreement shall he in writing and signed by I he 
appropriate author.ities of City and the Developer. The following exhibit~ <1re 
atu1.ched to this Agreement and incorporated herein for all purposes: 

Se<..tion 12.1 L Recordation Of Development Agreement. Pursw1nt to Califtrrni<~ 
Government Code§ 65868.5, no later than ten (10) days after City enters into 
this Agreement, the City Clerk shall record au executed copy of this 
Agreement in the Ofticial Records of the City of Newark. 
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IN WITNESS WUER.E01', this Agreement has been entered into by and between 
Developer and City as of the day and year tirst above written. 

CITY 01<' NEW ARK, 
a municipal corporation 

By~-------------
Mayor 
City of Newark 

Date 

AHcs(: 

By: __________________ __ 

City Clerk 
Date ________ _ 

Approved as tu form: 
City Attorney 

lly ____ ~--------------­
David lkuoun 

Date 

Manllger 
Ncwat·k Partners 

By 
Tim Steele 

nate----------
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Project Site Diagram and P1u·cel Number.< 
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# ACREAGE: 
CD . 40.891 ±AC 
@ 15.641 ±AC 
@ 21.019 ±AC 
(]) 56.018 ±AC 
5 10.000 ±AC 

45.1J7 ±AC 
115.136 ±AC 

2.880 ±AC 
9 266.978 ±AC 

APN 
901-0185-018/019/020 
901-0185-021/022/023 
90Hll85-02~ 

537-0850-003/004/005/006 
537-0850-001-02 
537- 0850-,011-01 
537- 0850-011-04/007-02 
537-0850-009 
S37-080Hl02- 06 

v 

~ 

OWNER 
st XVIII, UC 
51 XVIII, llC 
S1 XVIII, UC 
N£WARK PARTNERS, UC 
"EWARK PAR1l!£RS, UC 
NtWARK PARTNERS. UC 
NEWARK PARTNEJ!S, UC 
AROUES IINESTM£Nf COMPANY, lLC 
AROUfS IHVESTWEtiT COUPANY, UC 

FREMONT 

AREA4 

LEGEND 
~ AREAS NOT CONTROU.ED BY DEVELOPER 

EXHIBIT "A" NEWARK AREA 3 & 4 
SPECIFIC PLAN 



£ XHlRTT B 

Existiotl! l'o·ojcd: Impact Fees 

.... 
Per Unit 

11cc -··· ...... 
Arlin Plthlic Plact:~ $270 .. 
Community FacilHic~ $1,942 
Cocrununity 0.5%of 
Dcvcloprncnl construction 
Maintenanc;t: ft:e value 

·-
Public Sal ely --· $1,989_ 
Transportation $801 



EXRT'Bl T C 

Diagram of Recreational Parcel 
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ACREAGE 
. 56.01·8 ±AC 

10.000 ±AC 

APN OWNER 
537-0850-003/004/005/006 NEWARK PARTN!RS, LLC 
~>37-0850-001 -02 NEWARK PARTNERS, llC 

AREA4 

FREMONT 

EXHIBIT "C" 
NEWARK AREA 3 & 4 

SPECIFIC PLAN 

I 
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))~o~na!lou Agreement Form 
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AGREEMENT OF DONATION 
(NRW ARK PROPERTY) 

PREAMBLE 

THIS AGREBMENT OF DONATION ("Agreement") is entered into as of 
- ----• by and between NEWARK PARTNERS, LLC, a California 
limited liability company ("Donor") and the CITY OF NBW ARK, a ("City"). 

RECfi'AJS 

A. Donor has offered to donate certain unimproved real property located In the City 
of Newark, County of Alameda, Slate of California more particularly described on Exhibit A 
attaChed hereto (the "Property"), to City, and City desires to accept such donation. on the temu 
and conclitioiiJI set forth in this Agreement. 

B. The purpose of this Agreement is to set forth the terms and conditions upon which 
Donor will donate to City, and City will aceept the donation of, the Property. 

NOW, THEREFORE, the pnrtill3 agree liS follows: 

TERMS, CON'DITIONS AND COVENANTS 

I. Valuation of Property. The value of the donation ("Donation Value") shall be an 
amount equal to the fair market value of the Property as of the Closing as determined by an 
apprnisal obtained by Donor from an appraiser selected by Donor. 

2. Donation of Proootv. At the Closing, Donor shall be deemed to have donated the 
Property to City at the Donation Value. 

3. Consummation of Donation: Post C!ooing Deliveries. The consummation of the 
donation of the Property contemplated by this Agreement shall occur not later than thirty (30) 
days after this Agreement has been signed by Donor and City (lhe "Closing Date") through !lie 
Escrow described in Section 4 below. £n sufficient time for the Escrow to close by the Closing 
Date, the parties shall deposit the following into Escrow the following: 

(a) Donor shall deliver into Esctow: a deed in the Conn attached bcteto 113 
Exhibit B, duly e,;ecuted by Donor, with signatures notarized ("Grant Deed"); nnd such other 
documents reasonably required to consuJillllatC the transactions contemplated by this Agreement, 
including without limillltion escrow instructions. 

(b) City shall execute and deliver into Escrow: a written acknowledgement of 
tbe donation of the Property in the fonn attached as Exhibit C. or on such other form reasonably 
requ~sted by Donor, duly executed by City; and such otl1er documents reasonably required to 
consummate the transactions contemplated by this Agreement, including without Hmitation 
escrow instructions. Furthermore. not later than two (2) business days after request by Donor 
and delivery to City of a completed IRS Form 8283 and/or such other documents which may be 
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required by any taxing authority to substantiate the donation of the Property hereunder, City shall 
Cl(ccute and return such forms and documents to Donor, which obligation shall survive the 
Closing. 

4. Escrow: Closing Cosrs: Prontions. To consnmmat.e the transactions 
contemplated by this Agreement. City shall open not later than two (2) business days following 
the execution of this Agreement by both City ond Donor (the date of full execution being the 
"Effective Date") an escrow (the "Escrow") at First American Title Insurance C6mpany located 
at 1737 North First Street, Suite 500, San Jose, California 95112, with Liz Zankich as tbe 
designated esccow officer ("Escrow Holder'') or at such other title insurance company and 
escrew agent designated by Donor. All escrow fees, title premiums, and closing costs to 
facilitate tran&fer oftitle in the name of City, shall be paid by City. The parties ngrec to execute 
such other reasonably necessary .and ancillary documents, such as escrow instructions, [O carry 
out the provisions of this Agreement. As used in this Agreer:nent "Closing" or "Close of Escrow" 
shall mea.n the date that the Grant Deed is recorded in the Official Records. 

5. Title Status. All real prop.erty taxes and assessments shall be prorated between 
Donor and City as of the date of Closing. Subject to the foregoing, City shall take title to the 
Property subject to all mutters affecting Iitle u of the Closing Date, nnd Donor shall have no 
liabUity in connection with title. City acknowledgea that any title policy to be issued to City in 
connection with tile donation of the Property under this Agreement shall be issued by Escrow 
Holder. 

6. Donations: Tu Consideratioos; Condition to Closing. City represents and 
warrants that it is a tax-exempt entity pursuant to the applicable provisions of the Revenue and 
Tnllntion Code of the State of Califomia and of the Internal Revenue Code of the United Stoles 
of America (a "Ta" Exempt Entity"), whiclueprescntation and warranly shall survive the Close 
of Escrow. Donor's obligation to complete the donation of the Property to City is subject to 
satisfaction of the following condit.ion precedent, which condition is for Donor's benefit only and 
may be unilaterally waived by Donor: that City Is as of the Hffcctive Date, at all times during the 
continuance of this Agreement. and as of the Closing, a Tax E"cmpt Bi1tity. City agrees to 
promptly execute any certificates or other documents as may be necessary verifying its status as 
a Tax fuempt Entity, which obligation shall survive the Closing. 

7. Possession Aner Vesting of Title. Upon Close of Escrow and recordation of the 
Grant Deed, City shall have possession of the Propetty nsfee owner. 

8. AS IS Acqujsi!lon: Release. 

(a) Prior to the Cloac of Escrow, City shall have completed its due diligence 
Investigations of the Property and its proposed usc thereof. City acknowledges that Donor 
makes no representations or warra11ties IIIld shall hnve no liability in connection with such 
matters. City acknowledge8 and agrees that the Property is to be conveyed to and accepted by 
City in an "AS IS" condition with oil fault$, including without limitation any environmentAl 
condition affecting the Property·. Donor does not make any representations or warranties of 11ny 
kind whatsoever, citbet express or implied, with respect to the Property except as expressly 
provided elsewhere in this Agreement. In particular, but without limitation, Donor makes no 
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I 
representatioos o.r warranties with respect to the use, condition, title, occupation or numageme.nt 
of the Property. compliance with applicable statutes, laws, codes, ordinances, regulations or 
requirements relating to zoning, subdivision, plmming, building,. lite, safety, health or 
environmental matters, location withi.n any natural b.azard disclosure zone. compliance with 
covenants, conditions and restrictions (whether or not oficcord), other local, municipal, regional, 
state or federal req11irements, or other statutes, laws, codes, ordinances, regulations or 
requirements (colleclively, "Condition of the Property"), except ns expressly set forth in this 
Agreement. City acknowledges that it will acquire the Property based on City's own 
investigations of the Condition of the Property, Including the subsurface conditions, and City 
assumes tha r:i3k that advet:SC physical and environmental conditions may not have been revealed 
by its investigations. 

(b) City, for ll!lelf, its affiliates, successors, assigns and gubscquettl owners of 
the ftoperty. hereby waives, releases, remises, acquits and forever discharges Donor nnd 
Donor's partners, employees. agents. officers, successors, assigns and affiliates, and any other 
person acting on behalf of Donor for whom Donor may be held legally r,esponsible, of and from 
any clalms, actions, causes of action, demands, rights, damages, costs, expenses, penalties, fines 
or compansation whatsoever, direct or indirect, which City may have in the future on account of 
or in any way arising out of oc in conncctioo with the Condition of lhe Propclty, including, 
without limitation, the kttown or unknown physical or environmental condition of the Property 
(Including, without limitation, any contamination in, on, under or adjacent to the Property by any 
solid, hazardous or toxic substance, material or waste), or any federal, state or local law, 
ordinance, rule or regulation applicable thereto, including, withollt limitation. the Toxic 
Substances Control Act, the Comprehensive Environmental Response, Compensation and 
Liability Act, and the Resource Conservation and Recovery Act; with the sole exception that the 
foregoing release shall not apply to Seller's breach of Seller's express representadonR and 
warranties set forth in this Agreement of which Buyct· had no actual knowledge (ns opposed to 
imputed, inquiry or constructive knowledge) at the Close of .Escrow, which obligations, 
representations and warranties shall continue following the Closing, subject however, to the 
express limitations and conditions set forth in this Agr.eement. City, for it$elf, its affiliates, 
successors, assigns and subsequent ownel'S of the Property, fully under41ands and eJCpressly 
waives the benefits of Scclion 1542 of the California Civil Code, with respect to the matters 
described in this Section 8lb): Section 1542 ofthe California Civil Code provides as follows: 

"A GENERAL REJ...EASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPEC'l' 
TO EXIST IN RIS OR HER FAVOR AT TilE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR H;ER MUST HAVE MATERIALLY AFFECI'Bo HIS OR 
HER SETI'LBMENT WITH 1'1-ffi DEnTOR." 

(c) This Scc!ion g shall survive Close of Escrow. 

9. Binding Effect. Subject to Section .lQ, below, this Agreement is binding upon the 
hell's, successors and assigns of the parties. 
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10. No Assignment. City may not assign its rights under this Agreement, except to 
another Tax Exempt Entity. 

ll. Modmontjon in Writjng. Any modification to this Agreement shall be in writing, 
duly executed by the parties. 

J 2. lntegrnte!l AgreemenL This Agreement, together with lhe exhibits atlllehed 
hereto, shall be deemed the complete aod total agreement of the parties with respect to the 
subject matter of this Agreement, and supersedes memoranda or correspondence, if any, and any 
previous drafts o~ ornl understandings, if any, made by the parties with respect to the subject 
mauer of this Agreement Nothing herein shall preelude the parties from executing such other 
documents as are necessary to perf&Ct this Agreement 

13. Severability. ln the event any prov:ision of this Agreement Is void or 
unenforcetlble, tlmt pottion shall be stricken and the remaining provisions shall remain in full 
force Md effect, except that Jn no event shiill Donor be obligated to donate the Property pursuant 
to this Agreement to City or its permitted assignee if City of such permitted assignee is not a Tax 
Bxempt Entity. 

14. Execution in Counteroarts: Facsimile Signatures. This Agreement may be 
executed in counterparts such thatsignatutes may appear on seporatc signature pages. Facsimile 
signatures and copies of signatures shall have the same force and effect as original signatures. 

15. Authority. Each of the parties to this Agreement hereby warrants to the other 
party, respectively, (i) that it has the full power to execute, deliver, and fully perform it& 
obligations under this Agreement, (ii) tl1at thls Agreement constitutes its valid and binding 
obligation. enforceable according to Its terms, and (Ill) that there is no agreement to which it is a 
party or which is binding on It which is in conflict with this Agreement. The parties 
representations and wnrrantics set forth lnJhis Section 15 shaU survive the Closing. 

16. Time of Essence. Time is strictly of the essence with respect to each and every 
term, condition, obligation and provision hereof. 

11. Notices. Atiy -notice or other communicntion required or permitted Lo be given 
under this Agreement (''Notices") shall be in writing and shall be: (i) personally delivered; (ii) 
delivered by a rcpwable overnight courier; (iii) delivered by certified mail, return receipt 
requested and deposited in the U.S. Mail, postage prepaid; or (iv) delivered by telecopy. 
Telccopy notices shall be deemed received 1,1pon transmission during regular business hours, 
(i.e., Monday through Friday be~ween 9:00 a.m. and 5:00 p.m., Saturday, Sunday and legally 
recognized holidays excepted) or otherwise on the next business day, and provided that a copy of 
sucJ1 notice is forwarded by United States Mail or reputable overnight cowier no later than the 
first business day following the day th.at the facsimile transmission occurs. Notices shall be 
directed to the partie11 at their respective addres.<;es shown below, or Ruch other nddress as either 
party may. from time to time, specify u1 writing to the other in the moru1er described above: 
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rfto Donor: 

If to City: 

Newark Partners, LLC 
c/o The Sobrato Organization 
Attn: John Michael Sobrato 
10600 N. DeAnza Boulevard, Suite 200 
Cup!!rtitio, CA 95014 
Telephone: ( 408) 4.46-()700 
Pacsimile: ( 408) 446-0583 

City of Newarlt 

Newark, CA __ 
AUn: _ ____ _ 

Telephone: (_) __ _ 
Fa~imile: (_) __ _ 

18. Attorney's Fees. If legal action is ·brought by Donor or City to enfo)."Ce or 
interpret a:ny of lhe provisions ·or this Agreement, the prevailing party shall be entitled to recover 
all costs nnd reasonable a~tomeys' fees incurred in connection therewith. 

19. Conmutaricm of Time. fu computi11g any period of time pursunr;tt to this 
Agreement, the day of the act or ev~nt fro~a which the designated period of time begins to run 
wlli not be· included, a.nd the lust day of the period so computed w\11 be included, unless It i~ o 
Saturday, Sunday or legal holiday recognized as such in California, in which event the petiod 
ruru; mltil the end of the.next day which is not a Saturday, Sunday or such legal holiday. As used 
in the Agreement, "buslne$s day" shall mean o daY Whic.b is not a Saturday, Sunday or legal 
holiday recognized as·.such in California . 

\1<)(518?.1134.1 
060410·11900015 

[SIGNATURES APPEAR ON NEXT PAGE] 
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EXEClTflON 

WHEREFORE, the parties hereto by their slguaWTes hereinbelow, execute this 
Agreement pursuant to the tenns and conditions above. 

DONOR: 

[INSERT NEW ARK PARTNERS' SIGNATURE 
BLOCK) 

By; 
Its: 

CITY: 

By: 
Its: 

[lNSER'l' CITY'S SIGNA'fURE BLOCK] 
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EXllffiiT A-

EXHlBITB­

EXHWITC-

\KIISI8214l4.1 
06(M10·1790001~ 

LIST OF EXHIBITS 

LBGAL DESCRIPTION 

DEBD 

WRfiTBN ACKNOWLBDGEMENT 
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EXHIBIT A 
LEGAL DESCRIPTION 

[To be attached] 
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RECORDING REQUESTED BV 

Ftrst American Tille Insurance Company 
National Gommercial Services 

AND WHEN RECORDED MAlt.. TO: 

Citv of Newark 

Newark, CA __ _ 
AUentfon: 

A.P.N.: _ __ _ 

EXHIBITB 
DEED 

Bpae<> Above Thlo Llnelo< Rscotdo<'aU,q OnlY 

TIDS DOCUMENT IS RECORDED FOR THE BENEFIT OF THE CITY OF NEW ARK AND 
TS ENTITLED TO BE RECORDED FREB OF CHARGE TN ACCORDANCE WrrH 
SECTIONS 6103 & 27383 OF THE GOVERNMENT CODE 

GRANTDEBD 

The Unde~&igllOd Granto~(s) Deolai'EI(1l): DOCUMENTARY TRANSFER TAX SSXempl; OITY TRANSfER TAX 
$Eumpt;·SURVEY MOfi!UMENT FEE S 
1. iQC] Transfer ~a bona fide gift ~J<81llllt from tax pursuant to Calllomla Revenue and TaXalion CO<le Secllon 1 t GOO 

Slgnarure t1. Daclamnt 

FOR A VALUABLE CONSIDERATION, receipt ofwhidlls hereby ackt:lo\!lfedged, Newark Partners, UC, 
a California limited liability company 

llereby GRANTS to the City of Newarl<, a __ ------

the following described property In the aty of Newatk, County of Alarr1ePa, .State of Qllifomla: 

See Exhibit A attached hereto and made a pert hereof 

TheJoregoJnli grant Is made subject to non-delinquent real ptoperty taxes and assessments and a~ 0tller 
m"tters or recor.d. 

Mall Tax Statements To: SAME AS ABOVE 

~~~434.1 
000410·11900015 
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Dated: _ _________ _ 

lt<l<S'82.1434.1 
000410.17!)000 j 5 

Newark Partners, LLC, a Califomlalimited 
liability companv 

By: _____ _ 

ltr. _____ _ 

By: 
Its: 
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EXHIBIT A 
LEGAL DESCRIPTION 

[To be AUached) 
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STATE OF )SS 

COUNTY OF ____________ _ ) 

On _ ____________ ,b~oremc, ______________ __ 

Notary Public, personally appeared __________ ___ __;_ ____ __ 
personally known to me (or proved to me on lhe basis of s·atisfnctory evidence) to be the 
pet-son(s) whose name(s) is/are subscribed to the within instrument and acknowledged lome that 
he/she/they executed the same in his/her/their nulhori7;ed capacity(ies) and that by hlslherltheir 
signat.ure(s) on lite instrument the per&<>n(s) or the entity upon behalf of which the person(s) 
acted, ellecuted the instrument. 

WITNESS my hand and official seal. 

Signatul'e 

My Commission l!xph~'--------

Notary Name'-:---:-:--:--- -----­
Notary Regi!o11'8tion Number!------

1KKIM2J434.1 
061)410· 7900~15 

Tbil: nreafor official not~rial aeaJ 

'Notaryl'hone; - - ---------
County of Principal Plaoe or Busines.s' ___ _ 

-I-



EXIUBITC 
WRITTEN ACKNOWLEDGEMENT 

The City of Newark, a (''City"), in accordance with Section 
170(f)(8) of the internal Revenue Code of 1986, as am~oed, heceby acknowledges lhe donati011 
by Newark Partners, LLC, o California Umited liability company of the amount of 
--:----:----:--·· Dollaa; ($ , being 
the value of certam real property more particularly described on Exhibit A attached hereto. City 
further acknowledges that it has not provided to the Donor any goods or servioes in 
consideration, in whole or in part, for the aforesaid conlribution. 

I1<KSIS2f434.1 
060410-1790001S 

Very truly yours, 

[Insert Clly signature block} 

[Legal description lobe aUached as Exhibit A} 
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ORl.>lNANCE NO. 

ORDINANCE OF Tllli CITY COUNCIL OF THE CITY OF 
NEWARK APPROVING Z-10-17, A MAP AMRNPMENT 
TO TITLE 17 (ZONING) OF THE NEWARK MUNICIPAL 
CODE REZONING PARCF.T.S TO BE CONSISTENT WITH 
THE PROPOSED NEWARK AREAS} AND 4 SPECIFIC 
PLAN 

WHEREAS, the existing City or Newark zoning designation for the 7S-acrc property in 
Area 3 islligh Technology Park (MT-1); and 

WHEREAS, the Newark Areas 3 and 4 Specific Plan Projed propo~e;; to allow 
development of single-family residential, multi-family residential, and an elemeut:uy school 
within the 78-acre Area 3; and 

WHEREAS, the Spccilie Plan li1r Sub-Area A (Assessor's Parcel Number~: 901-0185-
019, 901-01115-020, 901-01 R:'i-021, 901-0185-022, 901-0Jg5-023, and 901 -Ol S5-024) anticipates 
rezoning of the Sub-Area to R-(i000 (Low Density Residential) District; and 

WHEllliAS, the Residential m~trict R-6000 (Low Den~ity Residential) will allow for the 
development of siuglc-t:'lmily residential, mtllti-l>nnily residential, and an elementary school in 
Area 3; and 

WHEREAS, the existi11g nming designations tor Area 4 of the Newark Area~ 3 <md 4 
Spccilic Plan <•re predominantly Agricultural (A), with a small area of Genenu Industrial (MU) 
a<lj<lcent to the termination of Stevenson Boulevard; and 

WllliREAS, the Newark Areas 3 and 4 Specific Plan for Sub-Areas B, C, and E 
(Assessor's Parcel Numbers :537-0801-002-06, 537-0850-009, 537-0850-011-01, 537-0850-011-
04, and 537-0S50-007-002) <ml.icipates rezoning of the Sub-Areas to R-6000 (Low Den~iJy 
Residential) District; and 

WHEREAS, the Newark Areas 3 and 4 Spet:ilic Plan for. Sub-Area D (Assessor's Parcel 
Numbers 537-0SOI-00 1-02, 537-0801-003, 537-0801-004, 537-0801-005, and 537-080 I -006) 
anticipates rc:wning the Sub-Area to 0-P (Open Space-Parks) District; and 

WHRRRAS, residents and other community members have had opportunities to provide 
comments and suggestions throughout the development or the Newark Areas 3 and 4 Specific 
Phm Project; and 

WHEREAS, puhlit: comme11.ls have been used to shape and revise the land tc~e plan fo,. 
the Newark Area~ 3 and 4 Specific Piau Pr~ject and !dated appmval~; and 

WIIEllliAS, a Recirculated Environmental fmpact Report (the "REIR") was prepared for 
tltis Newark Areas 3 and 4 Spceilie Plan Project, including tl1e re.Wtcd rezoning of Areas 3 and 4, 
and was recommended l()r cerlilicalion by tl1e Planning Commission on rcbruary I 0, 2015; and 



WHEREAS, the REIR fttlly disclo.~es all possible enviroruncnta1 impact~ or the Newark 
Areas 3 and 4 Spcci lie Plan Pn.>ject and related approvals, including the related rezoning to 
develop Areas 3 and 4 in accordance with the Newark 1\rcas 3 and 4 Specific Plan; and 

WHEREAS, in accordance with the REIR and Statement of Overriding Considerations 
adopted by the Newark City Council on March 26, 2015, the City Council found that the benefits 
to the community associated with this Spe<-~fic Plan, including the related rezoning or Areas 3 
and 4, in terms of hot~~ing availability and choice, provision of public .~choo\ ll~eililies, and 
creation of a mix or hou~iog options, including high quality residential use~ sLLch as executive 
housing type~ ;md below market rate housing options, outweigh the unavoidable impacts; and 

WHEREAS, the City Council ha~ read, reviewed, a1>d considered the REIR, Specific 
.Plan, and the related rezoning or Areas 3 and 4; h<1s conducted a public hearing on the proposed 
Newark Areas 3 and 4 Specific Plan <ll)d the related rezoning of Areas 3 and 4; has discussed, 
evaluated, analy:t.ed, reviewed and considered the information presented in said he.o11ing, a~ well 
as the REm, Specific Plan, the related rezoning of Areas 3 and 4, and ~talfrep,nt; <1nd 

WUEllliAS, pursuant to Califomia Govemment Code section 65090, 65091 and 65353, a 
public notice wa8 published in The Argus on March 13, 2015. 

NOW, TiffiRF.FORF., BE IT lUiSOLVW that the City Council ordains: 

a. That Assessor's Parcel Numbers 901-0185-019, 901-01 R5-020, 901-0!85-021, 901-0ISS-
022, 901-011>5-023, and 901-0185-024) are to he remned to R-6000 (Low Density 
Residential) District. 

b. That Assessor's Parcel Numbers 537-0801-002-06, 537-0!150-009, 537-0R50-011-0I, 
537-0R50-011-04, !md 537-0850-007-002) arc be rc:wncd It> R-6000 (Low Density 
Residential) l>istricl 

c. That Assessor's Parcel Numbers 537-0801-001-02, 537-0801-003, 537-01>01-004, 537-
0~01-005, and 537-0801-006) are to be re:r.oned to 0-P (Open Space-Parks) Dislricl. 

d. That a Map alJlendment to Title 17 (Zoning) of the Newark Munit:ipal (\ule re:r.oni.ng 
parcels to be consistent with the proposed Newark Area 3 and 4 Specific Plan is 
necessary to achieve the purposes or the M unit:ipal Code. 

Tgord 2 



F.2 Approval of the final map for Tract 8028, a 14-unit residential townhome-style 
subdivision (Casa Bella Homes, LLC) at 6249 Thornton Avenue, approximately 
570 feet west of Newark Boulevard - from Assistant City Engineer Fajeau. 

(RESOLUTION) 

~ackground/l>.iscussiou -l.u 2012, the City Council approved a 14-unit residential townhomc­
slyle subdivision al 6249 Thomt()n Avenue. Ca~a Rdl11 Homes, J ,J.C has submitted the required 
tees, documents, and bonds for approval of the 11nalmap lor Tract S02S. OI'J~sile improvements 
include placement of two new driveways on Thornton Avenue, utility connections, and frontage 
latl(L~caping. Recording of the linal map and is~uance of any ~ubsequent permits for constluction 
activity will be at the discretion of the City Engineer. 

Attachment 

Action . · It is recommended that the City Council, hy rcsnh.1lion approve lhc linal map Jirr Tract 
8028. 

Repot't 
City Council Meeting 

Thursday 
April 9, 2015 

F.2 



llliSOLUTlON NO. 

RESOLUTION 01; THE CITY COUNCJL OF TifR CITY OF 
NEWARK APPROVINGTilli FJNALMAP FOR TRACT 8028 

WHEREAS, on July 26, 2012, with Resolution No. 10008, the City COLmt:il of the City 
of Newark approved Vesting Tentative Map R028 for <l 14-unit residential townhomc-.~tylc 
Stthdivi~i<m at 6241) Thornton Avenue, approximately 57() led west of Newark Boulevard; 

NOW TIIEREI'ORE, BE IT RESOLVED RY THE City Council of the City of Newark 
that the City Couucil does hereby approve the tina! map and improvement plans for Tract 8028, 
City of Newark, County or A lame1la, St.tte of California, and that the Mayor is authmi7.ed and 
hereby directed to execute an agreement hetween the City of Newark 3lld Casa Bella Homes, 
LLC, l(lr the improvements of said tract; and 

JJE rr FURTHER RESOLVED that the City Cotmcil does hereby accept all parcels of 
land oflered fi.lr public use in conformity with the terms or oflt:J· or dedication 11s shown on the 
final map for Tract R02R; and 

BE lT FURTHER RESOLVED that the City Council doe~ hereby 11pprove the 
Performance Bond in the amount of$348,000 11nd the Materials 13ond in the amount of$174,000 
posted by the developer to secure the installation ol'puhlic improvements in accordance with the 
plans and '1)ecifications and the Subdivision ltnl)rovcmcnt Agreement; and 

l3:C IT FURTHER RESOLVED that the ret:nnling of the final map lUld futal approval tor 
the start or cml~tTuction activity for Tract S02S, including issuance of' all related construction 
permits, shall be at the discrelion of'lhe City Engineer. 

(:;Jrl) 
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CITY OF NEWARK 
SUBDIVISION IMPROVEMENT AGREE.MENT 

TRACT8028 

Tbi~ Subdivision Improvement Agreement (hereina(h~l· "Agreement"} is made 
and entered into by and between the CITY OF NEWARK, a municipal 
corporation (hereinafter "City"), and CASA BELLA HOMES, LLC, A California 
limited liability company (hereinafter "Developer"). City and Developer may be 
collectively referred to herein as the "parties." 

RECITALS 

A. In accordance with the Subdivi~:~ion Map Act (California Government 
Code Section~ 6641.\.J, et seq.), and the Subdivision Ordinance (Newark 
Municipal Code, Title 16, Chapters 16.04, 16.08, 16. J 2, J 6.16, 16.20, 
and 16.32), and the Street Ordinance (Newark Mwlicipal Code, Title 12, 
Chapters 12.04 and 12.08), the Develuper has submitted to the City a 
Final Map (hereinafter "l<l.nal Map"} for the Project knov.rn as Tract 8028 
at 6249 Thornton Avenue, Newark (hereinafter "Pr~ject"). 

B. The Project is geographically located within the boundaries of the 
Tentative Tract Map known as "Tentative Map 8028". The Tentative Map 
is on file with the City Engineer, and is incorporated herein by reference. 

C. The City's approval of the Tentative Map was ~ubject to specified 
conditions of approval (hereinafter "Conditions"). The Conditions are on 
fl.l.c with the City Engineer, and are incorporated herein by reference. 

D. Improvement Plane and Specit'ications have been prepared on behalf of 
the Developer, and approved by the City Engineer, which describe the 
irnpwvementa which are required to be constructed by the Developer. 
The term "Plans and Specifications" shall include the improvement plans 
titled "Tract 8028 Improvemenl Plan~," approved by the City Enginc£.'1'. 
The Plans and Specifications are on file with the City Engineer, Qlld are 
incorporated hen:in by refel·ence. 

NOW. THEREFORE, I.N CONSIDERATION OF THE MUTUAL COVENANTS 
AND CONDITIONS IDENTIFIED HEREIN, 'l'HE PARTIES HE'REBY AGREE AS 
FOLLOWS: 

1. SCOPE OF WORK. The Developer shal..l perform, or ca:use to be 
performed, the Work described in the Plans and Specifications and the 
Conditions (hereinafter "Work'), t.o the satisfaction of the City Engineer. 
'l'he Work shall be pert"ormed, and all materials and labor shall be 
provided, at the Developer's sole cost and expense. No change shall be 

1 
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CITY OF NEWARK- SUBDIV1SION IMPROVEMENT AGREEMENT 
TRACT8028 

made to the Scope of Work unless authorized in writing by the City 
Engineer. 

2. PERMITS, LICENSES, AND COMPLIANCE WITH LAW. The Developer 
shall, at the Developer's expense, obtain and maintain all necessary 
pemtits and licen~e~ for the performance of the Work. 'l'he Developer 
shall comply with all local, :>tate, and federal laws, whether (lt not said 
laws arc expressly stated in this Agreement. 

3. DEVELOPER'S AUTHORIZED REPRESENTATIVE. At all times during 
the progre!'ls ofthe Work, De>i'eloper shall have a competent foreperson or 
:superintendent (herein~ter «Authorized Representa.tive") on site wilh 
authority to act on behalf of the Developer. The Developer shall, at all 
times, keep the City Engineer informed in writing of the name and 
telephone number of the Authorized Representative. The Developer shall, 
at all times, keep the City l!:ngineer irillmned in writing of the names and 
telephone numbers of all conttaclor8 and subcontractors perfonning the 
Work. 

4. IMPROVEMENT SECURITY. The Developer st1all furnish faithful 
performance and labor and material security concurrently with the 
execution of this Agreement by the Developer, and prior tv the 
commencement of any Work. The Developer shall furni!:ih wan·anty 
security prior to the City's acceptance of the Work. The form of the 
~et:tlrity shall be as authorized by the Subdivision Map Act (including 
Government Code Section!> 66499, et seq.) and lhe Newark Municipal 
Code, and as set foYt:h below: 
4(a). Faithfol P~tfonnance. Securi1y in the amount of $348,000 to 

secure laithful performance of this Agfeement (until the date on 
which the City Council accepts the Work as complete) pursuant to 
Oovemmenl C<Jde Sections 66499.1, 66499.4, and 66499.9. 

4(b). Labor ancl Material. Security in the amount of$174,000 to ~ecure 
payment by the Developer t~> laborer8 and mater.ialmen pur8Uant. 
to Govemment Code Sections 66499.2, 66499.3, and 66499.4. 

4(c). Warrantv. Security in the amount of $35,000 to secure faithful 
performance of this Agreement (from the date on which the City 
accepts the Work as complete until one year thereafter) pursuant 
to Govemment Code Sections 66499 .. 1, 66499.4, and 66499.9. 

6. BUSINESS LICENSE. The Developer shall apply for and pay the business 
license fees, in sccordancc with Newark Municipal Code Title 5, Chapter 
5.04. 

6. INSURANCE. Developer shall, throughout the dw·ation of this 
Agreement, maintain insurance to cover Developer (including its agents, 

2 
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CITY OF NEWARK-SUBDIVISION IMPROVEMENT AGREEMENT 
TRACT8028 

representatives, contractors, subcontractors, and employees) in 
connection with the performance of services under this Agreement. This 
Agreement identifies the minimwn insurance levels with which Developer 
sb.all. comply; however, the minimum insurance levels shall not relieve 
Developer of any other performance rcsponsib.iliti.cs under this 
Agreement Qncluding tbe indemnity requirements), and Developer may 
carry, at its own expense, any additional insurance it deems necessary or 
prudent. Concurrently with the execution of this Agreement by the 
Developer, and prior to the commencement of any services, the Developer 
sh:dl fw·nish written proof of insur-ance (certificates and endorsements), 
in a form acceptable to the Cily. Dev<f'Joper shall provide sublltitute 
wri~n proof of insurance no later tbl:ln 30 daya prior to the expiration 
date of any insurance policy requ.irod by this Agreement. 

6(a). Minimum Insurance Levels. De\l'eloper shall maintain im:urance 
at the following minimum levels; 
6(a)(l). Commereial General Liability (with coverage at least atl 
broad as ISO form CG 00 01 01 96) coverage in an amount not less 
than $2,000,000 general aggregate and $1,000,000 per occurrence 
for general liability, bodily injury, persOlllll injury, and properly 
damage. 
6(a)l2). Automobile Liability (with coverage at least a.~ broad a.~ 
ISO form CA 00 01 07 97, for "any auto"} coverage in an amowtt 
not le~>ll than $1,000,000 per accident for bodily injury and 
property darnsge. 
6(a)l3). Workers' Compensation coventge as required by the State 
of Califom ia. 

6(b). Minimum Limits of Insurance. It shall be a requirement under 
this Agreemenl that ruw available insurance proceeds broader than 
o1· in excess of the specified minimum Insurance coverage 
requirements and/or limit1:1 1:1hall be available to the Additional 
Insured. Furthermore, the reqnil·ements for coverage and limits 
shall be (1) the minimum coverage and limits specified in this 
Agreement; or (2) the broader coverage and maximum limits of 
coverage of l:lny Insurance policy or proceeds available to the 
named Insured; whichever is greater. 

6(cJ. Endorsements. The insurance policies shall be endorsed as 
follows: 

TractS02S 

6(c)ll). For the commercial general liability insurance, the City 
(including its elected officials, employees, volunteers, and agents) 
shall be named as additional insured, and the policy shall be 
endorsed with a form at least as broad as ISO form CG 20 10 11 
85. 
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6(c){2). Developer's insun;~.nce is primary to any other insurance available 
to the C:i.ty with rellpect to any claim arising out of this Agreement. 
Any insu:rancc maintained by the City shall be excess of the 
Developer's insurance and shall not contJ.ibute wilh i1. 

6(c)(3). Developer's insurance will not be canceled, limited, or allowed to 
~.xpire without. renewal ·until after 30 days Wlitten notice has been 
given to the City: During the term of this Agreement, Consultant 
will not materially alter any of the policies or reduce ~my of the 
levels of coverag-e afforded by its insurance policies. 

6{c)(4). Maintenance of proper insurance coverage in confonnity with 
this Hec:t:ion 6 is a material element of this Agreement and failure 
to maintain or J'enew coverage or to provide evidence of cove1·age or 
renewal may be tJ.·eatcd by City as a material breach of this 
Agrccmcnt. 

6(d). Qualifications of Insurel'S. All insurance companies providing 
coverage to Developer shalt be insurance organizations authorized 
by the lnsw·ance Commissioner of the State of California to 
transact the business of insurance in the State of California, and 
shall have an A.M Best's rating of not less than "A: VII." 

7. RE~RTING DAMAGES. If any damage (including death, personal 
injury or property damage) occurs in connection with the performance of 
this Agreement, Developer shall immediately notify the City Engineer's 
office by teleph011e at 510-578-4290, and Developer shall promptly 
submit to the City Engineer and the Risk Manager, a written report (in a 
lorm acceptabJe to the City) with the following information: (a) a detailed 
description of the damage (including the name and address of the injured 
or deceased pcrson(s), and a description of the damaged properLy}, 
(b) name and address of witnesses, and (c) nwne and address of any 
potential insurance companies. 

8. INDEMNIFICATION. To the fullest extent permitted by law, Developer 
shall indemnify, hold harmless, and defend the City (i11cluding its elected 
officials, officers, volunteers, agenl:-'1 >*nd employee~;) from and against 
a:ny and all claims (including all litiW~-tion, demand::~, damages, liabilities, 
costs, a:nd expenses, a:nd including court costs and attorney's fees) 
resulting or arising from pcliormancc, or failure to perform, under this 
Agreement (with lhe exception of Lhc sole negligence ()r willful 
miscondut:t of the City). 

9. TIME OF PERFORMANCE. Time is of the essence in the perlorm.a.nce of 
the Work, and the timing requirements set forth herein shall be stJ.ictly 
adhered to unless otherwise modified in writing in accordance with this 
Agre>ement. The Developer shall Ntlbmit all requests for t'.xten~ons of time 

4 
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CITY OF NEWARK- SUBDIVISION IMPROVEMENT AGREEMENT 
TRACT8028 

to the City, in writing, oo later tluln ten {10) days after the start of the 
condition which purportedly caused tbe delay, and not la,tet· than the 
date oo which performance is due. 

9(a). Commencement of Work. No later than fifteen {15) doys prior to 
the commencement of Wnrk, the Developer shall provide written 
notice to the City Eng!o~r of the date on which the Developer shall 
commence Work. The Developer shall not commence Work until 
after the nolice required by this section is properly provided, and 
the Developer shall not commence Work prior to the date spec.ified 
in the written notice. 

9fb). Schedule of Work. <.:oncurrcntly with the written notice of 
commencement of Work, the Developer shall provide the City with 
a. writtE>.n schedule of Work, which shall be updated in writing S.R 

necessary to accurately reflect the Developer's prosecution nf the 
Work. 

9(c). Completion ofWodt. The Developer sh~ll (;omplete all Work by no 
later than three hundred sixty-five (365) days after ilie City'R 
execntio.fl of this Agreement, unlell!l otherwise agreed to in wliting 
by the City Engineer. 

10. INSPECTION BY THE CITY. In order to permit the City to inspect the 
Work, the Developer shall , a:t all times, provide to the City proper and 
aafe accem~ to the Project site, and all portions of the Work, and to all 
shops wherein portions of the Work are in preparation. 

11. DEFAULT. If either party ("demanding party") has a good faith belief 
that the other party ("defaulting party•) is not complying with the terms 
of this Agreement, the demanding party ahall give written notice of the 
default {with reasonable speclfidty) to the defaulting party, and demand 
the default to be cured within ten days of the notice. If: (~:~,) the defaulting 
par~y fails to cure the default within ten days of the notice, or, {b) if more 
than ten days are reasonably required 1:0 cure the default and the 
defaulting party falls to give ade(ruat:e written assurance of due 
performance within ten da,ys of the notice, then (c) the demanding party 
may terminate this Agreement upon written notice to the defaulting 
party. 

tt(a}. The Developer shall be in default of this Agrccmcnt if the City 
Engineer determines tbat any one of the following conditions exist: 
ll(a)fl). The Deve:-loper is insolvent, bankrupt, or makes a general 
assignment for the benefit of its creditors. 
ll(al(2). The Developer abandons the Project site. 

5 
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11(aJ(3). The Developer fails to perfonn one o1· more requirements 
of this Agreement. 
11(a)(4). The Developer fails to replace or repair any damage 
caused by Developer or its agents, n~prcscntativcs, co:ntractors, 
subcontractors, or employees in connection with performance of 
the Work. 
ll(a)(S). 'l'he Developer violates any legal requirement related to 
the Work. 

ll{b}. In the event that the Developer fails to cure the default, the City 
Jaay, in the discretion of the City Engineer, take any or all of the 
following actions: 
ll(b)(l). Cure the default and charg-e the Developer for the costs 
therefor, including administrative costs and interest in an amount 
equal to seven percent (7 %) per annum from the date of default. 
ll(bl(2}. Demand ~he Developer to complete petformance of the 
Work. 
ll(b)(3). Demand the Developer's surety (if any} to complete 
petfonnance of the Work. 

12. ACCEPTANCE OF WORK. Prior to acceptance of the WoTk by the City 
Engineer, the Developer shall be solely respou~ible for maintaining the 
quality of the Work, and maintaining safety at the Project s.itc. The 
Developer's obligation to perfotm the Work shall not be satisfied until 
after the City Engi.ncel' has made a written detenniJ:l&tion that all 
obligations of the Agreement h~:ve been satisfied and all out~taucling fees 
and ch:drge::; have been paid, .t~nd the City Engineer has acC'.epted the 
Work as complete. 

13. WARRANTY PERIOD. The Developer shall warrant the quality of the 
Work, in accordance with the terms of the Plans and Specifica.lions, :for a 
period of one yea~ after acceptance of the Work by the City. In the event 
that {during the one ye1Jt' w:urauty pedod) any portion of the Work is 
determined by the City Engineer to be defect.Ne as a result of an 
obligation of the Developer under this Agreement, !he Developer shall be 
in default. 

14. RELATIONSHIP BETWEEN THE PARTIES. Developer is, and at all 
times shall remain, an independent contractor solely responsible for all 
acts of its employees, agents, contractors, or subcontractors, ind·uding 
any negligent acts or omissions. Developer is not City's agent, and shaU 
have no authority to act on behalf of the City, or to bind the City to any 
obligation whatsoeve1·, unless the City provides prior written 
authorization to Developer. 

6 
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CITY OF NEWARK- SUSOIVISION IMPROVEMENT AGREEMENT 
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15. CONFLICTS OF INTEREST PROHIBITED. Developer (including its 
employees, agents, contrat:tors, and subcontractors) shall not. maintain 
or acquire any direct or indirect interest that conflicts with the 
-perfonnance of this Agreement. [f Developer maintains or acquh·es a 
conflk1jng int.e1·est, any contract with the Ci.ty {including this Agreement) 
involving Developer's conflicting inte:rest may be terminated by the City. 

16. NO.NDISCRIMINATION. Developet· shall comply with all applicable 
federal, ~tate, and local laws regarding nondiscriminat01y employment 
practices, whether or not said laws are expressly stated in this 
Agreement. Developer shall not discriminate against any employee or 
applicant because of race, color, r·cligious creed, national origin, physical 
disability, mental disability, medical condition, marital status, sexual 
orientation, or sex. 

17. NOTICES. All notices required or contemplated by this Agreement Nhall 
be in writing and shall be delivered to the respccthrc party as set forth in 
this section. Communications shall be deemed to be effectjve upon the 
first to occu1· of: (a) actual receipt by a party's Authmi:r.ed Representative, 
or (b) actual receipt at the address designated below, or (c) three working 
days following deposit in the United States Mail of registered or a-.rtified 
mail sent to the address designated below. The Authorized 
Representative of either party may modify their respective contact 
information identified in this section by providing notice to the other 
patty. 

City's Authorized Represenbltlve Developer's Authorized Representative 

Attn: City Engj.neer 
37101 Newark Boulevard 
Newark, CA 94560 

Casa Bella Homes, LLC 
Attn; llumah· Raza 
16371 Shady View Lane 
Los Gatos, CA 95032 

18. HEADINGS. The heading titles for each paragraph of thi.s Agrcc:ment are 
included only as a guide to the contents and a.re not to be considered a~ 
controlling, enlarging, or restricting the interpretation of the Agreement. 

19. SEVERAB1Ll1'Y. If any term of this Agreement (induding any phrase, 
pJ·ov.ision, covenant, or condition) is held by a court of competent 
jw·isdiction to be invalid or unenforceable, the Agreement shall he 
construed as not containing that. . term, and the remainder of this 
Agreement shall remain in full force and effect; provided, however, this 
paragraph shall not be applied to the extent that it would result in a 
fru~tration of the parties' intent under this Agreement. 

7 
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20. GOVl!:RN:tNG LAW, JURISDICTION, AND VENUE. The interprelation, 
validity, and enfo1·cement. of this Agrccm.cnt shall be governed by and 
interpreted in accordance with the laws of the State of California. Any 
suit, claim, o1· legal proceeding of any kind related to this Agreement 
shall be fitoo and heard in a court of competent jurisdiction in the 
County of Alameda. 

21. ATTORNEY'S FEES. In the event any legill action is commenced to 
enforce this Agl:ceme:nt, the prevailing party is entitled to reasonable 
attorney's fees, costs, and expensel; incurred. 

22. ASSIGlfMENT AIID DELEGA'fiON. This Agreement, and any portion 
thereof, shall not be assigned or transferred, nor shall any of the 
DcYclope1·'s duties be delegated, without the written consent of the City. 
Any attempt to assign or delegate this Agreement without the written 
com;ent of the City shall be void and of no force or effect. A consent by 
the City to one al'lsignment shall not be deemed to be a consent to any 
subsequent assignment. 

23. MODIFICATIONS. This Agreement may not be modified orally or in any 
mannt>.r other than by ao agreement in writing signed by both parties. 

24. WAIVERS. Waive1· of a breach or default under this Agreement ~:~haU not 
constitute a continuing waiver o1· a waiver of a subsequent breach of the 
same or any other provision of thi~ Agreement. 

25. CORFLICTS. If any conflicts Hrise between the terms and conditions of 
thill .Agreement and the terms and conditions of the attached exhibits or 
any documents expressly incorporated, the terms and conditions of this 
Agreement shall control. 

26. ENTlRE AGRUMENT. This Agreement, including all documents 
incorporatoo herein by reference, comprises the entire integrated 
understanding between the parties concerning the Work described 
herein. This Agreement supersedes all prior negotiations, agreements, 
and w1derst!llldings regarding this mll.tt.er, whether written or oral. The 
documents incorporated by reference into this Agreement are 
complementary; what is calloo for in one is binding as if called for in all. 

8 
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TRACT8028 

2'7. SIGNA"11f.RES. The individuals e..xecuting this Agreement represent and 
warrant lhat they have t11e light, power, legal capacity, and authority to 
enter into and to execute thifl Agreement on behalf of the respective legal 
entities of the Developer and the City. '11lis Agt:eement flh~ll inufe to the 
benefit of and be binding upon the pa1tiel:l hereto and their respective 
successon; and assigns. 

IN WITNESS WHEREOF, the City and Developer do hereby agree to the full 
pe:~formance of the te1ms set forth herein. 

CASA BP!LLA HOMES, LLC 
a California limited liability company 

By: j)_.. fl. -
-H.,-u_m_a-'-i:-r-:R-a_za_· -, -::-~::-~a---7.,_19.,.... n-g"""'M::-:-etn----::b-e-r 

Tract6028 

>(?..S /1!.-
PlEASE SEE ATTACHED 

CAUFOIINIA NOTARY FORM 

9 

CITY OF NEWARK, 
a municipal corporation 

~:·~~~~~~------­
Alan L. Nagy, Mayor 

ATI'EST: 

Sheila Hanington, City Clerk 

APPROVF;D J\S 'l'O FORM: 

0}.tvid J. Benoun, City Attorney 



• > 

CALII'"ORNIA AU..PURPOSE ACKNOWLI!OOMEHT CML CODE§ 1189 

lA -notory public CH" <>!her officer comp!mi•o this certificate veti~~ only fila i~rrtity ~~-;;,~ ,;,dlvkluol who signed Uoe 
document to which this certificate"' ullacloeo:l, and not the truthfulness, aocumcy, or valid[y of Uoal tlur.umont. 

_, .. ····-·· . .......... .. 

who proved to me on the basis of satisfactory evidence to be the persoo(ra) whose name~) ls/3fe 
subS<:rlbOO to the wnf1in instrum"'Jit and acknowledged to m" thai helslle'Jhey executed the same in 
hls/t.erflheir authorized capacity(ies), and that by hi!Vf<lerftheir signature(A).on the instrument I h., person(s};­
or the entity upon beh;llf of which the porsol)laj' acted, executed the instrument. 

I certify under PENALTY OF PERJURY undor the laws 
of lila State of Calitomia th~t lhe foregoing pt~ragl'l'!pll 
Is true and correct. 

WITNESS my hand and oHiciaJ seal . 

C'\. A' A 

SignatW"O-~ .l&~~~:?Q~ 
SitJnature of Notary f'ubfic 

Place Notary Se<JI Above 
--------------~---------oPnONAL-------------------------

Titough this section is optional. wmplf!liny this irrfom1afion can deter alteraliorJ of the document or 
traudtllent re;Jtlaclu"r.mt of this form to an unlrrronded document. 

Description of Attaehed Document 
Thte or Type of Document: 'TR..+c T" RV..?.. ~- .. __ Docummt Dote: __d!_ ~.:?.. .. -<;"- I S 
Number of Pages: -/- Signer(s) Other Than Named Above:---·-· .IY Ck­
Capacity(ies) Claimed by Slgner(s) 
Signl!r'S Name: .1:1~< v ""[-<en: 'f 
0 Corporate Officer -· Title(s): -------­
IJ Pllrlrwr - n Umited U Gcnt:r.tl 
n tn<fovidual n Attorney in Fact 
0 TrlJStee 0 Guardian or Conservat9f 
~0\llf)f:. MQM-1>~ M .-e.-..b:fi:Y 
Signer fs Rcpresenti~;:, _ ··---

Signer's N: 
0 Corporate 0 • er - Title(s): 
t J Partner - · 0 U · 0 c .... ~ 
0 Individual 
U Truslea 
I I Other: _ . 
Signer Is Representi 

lb2014 N~lional Notary Association • www.Nalion~INotruy.org • 1-800-US NOTARY (1 -600-87G-682'/) Item 115907 



1.1 Appointments to the Community Choice Aggregation Steering Committee- from 
Mayor Nagy. (RESOLUTION) 

Background/Discussion - The Alameda County IJoard of Supervisor:<; has directed the 
Community Development Agency to delemline if a Community Choice Aggregation (CCI\) 
program i.s feasible for Alameda County. A CCI\ program would allow for competition in 
electricity generation xervice~ a11d accelerate investments in clean energy resources and local 
energy projects. A CCA Steering Commillee is being fi.1m1ed that will advise the Board on key 
aspect~ of the prO!:,'l'am 's development and to provide a forum lhr stakeholders <IIld the public to 
express their views. 

The lir:<;t Ia~ II:> of the Committee will be to finalize the scope or !he CCA technical .study, which 
will be required to si:o:: the CCA progmm and determine its overall feasibility; and help reline the 
goals and o~jcctivc of the CCI\ pmgram going lirrward for guidance to the JPA and CCA agency 
thai would be fotmed to carry the program forward once it i.~ established. 

The CCA Steering Commitlec will consist of appointees fr.o1n the Al11meda County Supervisorial 
District~. representatives from each of the County's I 4 cities lhat choose to participate, and "at 
large" representatives. The Committee will be subject to the Brown Act and \lllill meet on a 
monthly or bi-monthly basis. The first meeting is exp~:te<.l to occur in mid-May. 

Mayor Nagy\lllill appoint a representative and an alternate to represent the City of Newark on the 
Steering Committee. 

Allachmcnt 

At..1:ion -It is recommended that the City Council, hy resolutiot1, confinn the appointments of a 
representative an.d an a.ltem11te to the Community Choice Aggregation Steering C<nnmittee. 

Report 
City Council Meeting 

Thursday 
April 9, 2015 

1.1 



I<FSOWTlON NO. 

RP.SOJ.Ul10N OF TUI.i CITY COUNCIL OP THE CITY OF 
NEWARK AT'T'OfNTTNO -.. __ AS THE 
Rl:i.PRES.ENTATIVE AND AS TJill 
AT ,TF.RNATI:i TO Tl·Jl3 COMMlJNrTY CHOfCF. 
AGGR EGA TrON ST F.P.R INO COlv(M..lTfEE 

WHEREAS, the Alarne<ht C(>tm!y Roar.d of Supervisors is forming a Community Choice 
Aggregation Steering Committee; and 

WHEREAS, a Community Choice Aggregation Program would allow tbr competition in 
electricity generation services aud accelerate in vefihmmts in clean energy resources and local 
energy pn~octs; and 

Wlll:illliAS, Mayor Nagy has appointed ----------- to serve as the 
Repre.~enl.ative and to serve as the Alternate. 

NOW, TllliRE.FORE, BE IT RESOLVED that the City Council of the City of Newark 
hereby t:nnfinn~ the Mayor's appointments to the Community Choice Aggregation Ste~;:ring 
Co.rwnittce and authori:t.cs the May(>T to ~ign a letter confirming the City wishes to participate in 
Community Choice Aggregation Steering Commil!ee. 

Sbr1 



L. Appropriations 

City of Newark MEMO 

DATE: March 26, 20 15 

l~ROM: 

City Coundl \ \\ , 

Sheila Hunington, Gty Gerk ~ · 

TO: 

SUBJECT: Approvtllllf Audited Demands for the City Cound l Meeting of 
April 9, 2015. 

RECTSTER OF AUl>lTED DEMANDS 

B<mk of America Generill Checking Account 

Check Date Check Numbet"s 

March 20, 2015 Pa~sl-2 104244 to 104317 Inclm;ive 

March 27, 20'15 Pages 1 104318 to ·104366 Inclusive 



City of Newark 
REc Er VEO 

t~AR 2 6 2U15 MEMO 

CITY CLERK 
DATE: March 26,2015 

TO: Sheila Harrington, City Clerk , 

foR OM: Susie Woodstock, Administrative Services Di.Icctor ~ 
SUBJECT: Approval of Audited Demands for the City Council Mccting nf 

April!!, 2015. 

The attached Jist' of Audited Demands is accurate and there are sufficient funds for 
payment. 
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