E.1

Hearing to consider the development of approximately 27 residential units
(Trumark Homes) on a 2.14 acre site (Enterprise Property) located on the north
side of Enterprise Drive east of Willow Street by: (1) Adopting a resolution making
certain findings and adopting a Supplemental Environmental Impact Report to the
Environmental Impact Report for the Dumbarton Transit Oriented Development;
(2) Introducing an Ordinance rezoning (RZ-12-27) a 2.14-acre area (APN
092-0140-006) from ML (Limited Industrial) to MDR-FBC (Medium Density
Residential — Form Based Codes); (3) Adopting a resolution making findings
supporting the use of an alternative means of compliance with the Inclusionary
Housing Ordinance and approve the Affordable Housing implementation
Agreement; (4) By resolution, authorize the Mayor to sign a Community Financing
Agreement with Enterprise Drive, LLC; (5) By resolution, approving TM-12-28,
Vesting Tentative Map 8110 to construct approximately 27 residential units; (6) By
motion, approving an Architectural and Site Plan Review; and (7) By motion,
approving Exhibit B, Schedule of Impact Fees — from Assistant City Manager
Grindall. (CONTINUED FROM MAY 8, 2014)

(RESOLUTIONS- 4)(INTRODUCTION OF ORDINANCE)(MOTIONS-2)

Background/Discussion — This project proposes 27 housing units as outlined in the Dumbarton
Transit Oriented Development Specific Plan. The project is consistent with the Specific Plan and
meets the Specific Plan’s requirements for public improvements that support a walkable, transit
friendly neighborhood. The project assists the replacement of an incompatible industrial use,
Gallade Chemical, with a 2.3 acre public park as designated in the Specific Plan. Together with the
adjacent Jones/Hamilton project, the Gallade Chemical property will be acquired, cleaned of soil
contamination and constructed as a public park. This particular 27 unit project will not be allowed
to be occupied until the Gallade Chemical use permanently ceases.

This project was on the City Council agenda on May 8, 2014, at that time the item was continued in
order to allow the developer and the Gallade property owner time to work out issues for the
acquisition of the site. It is understood that the developer and property owner have reached an
understanding that will allow the project to proceed. The project will result in the removal of the
incompatible use without cost to the public or contention.

Enterprise Drive, LI.C has submitted a proposed Vesting Tentative Map and building plans for 27
units to be located on approximately 2.14 acres along Enterprise Drive. It is proposed to rezone a
portion of the Dumbarton TOD to be consistent with the Specific Plan. RZ-12-27 is a rezoning of
an approximately 2.14-acre area (Assessor’s Parcel Number 092-0140-006); an area generally
located on the north side of Enterprise Drive east of Willow Street. The rezoning would be from
ML (Limited Industrial) to MDR-FBC (Medium Density Residential — Form Based Codes which
is consistent with the Specific Plan.

The contamination on this property would be remediated to the satisfaction of the relevant
agencies prior to occupancy.
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The Architectural and Site Plan Review

Three building designs are proposed, each with three different floor plans.  All three designs will
accommodate three stories that provide two covered parking spaces, a mid-level living area with
dining room, family room, and kitchen, and a third story living area with three bedrooms. The
ground floor will provide either a media/living room and/or an option for an additional bedroom.

Although these homes are somewhat narrow (22-feet wide), they provide a nice variation in design
and offer balconies, dormers, several window treatments, recessed features, and wall treatments.
The average lot size in this development is 2,177 square feet.

Community Financing Agreement
The Dumbarton TOD Specific Plan contains critical elements necessary to implement the Plan.

To ensure that the City’s fiscal health is sustained, developers are required to contribute to the
provision of public improvements and city services. As such, the applicant has agreed to enter
into the attached Community Financing Agreement. Under the terms of the agreement a
contribution of $2,500 per unit is required. However, due to the extraordinary cost of acquiring
and building the public park, the developer would be allowed to utilize this fee, if necessary, to
offset the cost of park acquisition and development.

Affordable Housing

Chapter 17.18 of the Newark Municipal Code (NMC) generally required developers to set-aside a
minimum of 15% of the total number of dwelling units. This has now been superseded by the
Affordable Housing Fee. This project’s application preceded the effectiveness of the new fee and
thus is subject to the provisions of the now superseded ordinance. The Chapter 17.18 authorized
alternative means of compliance with the City’s Affordable Housing Program. An alternative
means of compliance was negotiated with the developers of this project which requires the
payment of a $25,000 fee for each unit within the Project. Enterprise Drive LLC intends to meet its
affordable housing obligations by entering into an “Affordable Housing Implementation
Agreement”.

The fee will allow the City to address the need for affordable housing more effectively than
compliance with the ordinance. The fee will allow for the purchase of property in appropriate
locations and the flexibility to leverage the funds with public and private sources to provide the
type of housing that the community most needs. Generally regional, State and Federal affordable
housing funding or financing programs need an identified site to be competitive in the funding
process. Without resources to acquire appropriate properties it is highly unlikely that the City
would be able to effectively compete for these funds. This fee would allow the City to focus our
housing efforts on areas of particular need in the community and to tailor the level of housing
affordability to have the greatest positive impact on those needing housing assistance.
Furthermore, the funding provided by this development would allow the City to advance project
readiness of potential sites thus further improving the likelihood of receiving funding from
Regional, State and Federal sources. The alternative means of compliance fulfills the purposes of
the Inclusionary Housing Ordinance, and will further affordable housing opportuanities in the City
to an equal or greater extent than compliance with the requirements of the Ordinance. The
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alternative means of compliance will not unduly concentrate below market rate housing in one
geographic area, because no particular project is now envisioned and the Planning Commission
and City Council can monitor this concern when particular affordable housing developments are
proposed.

The Supplemental Environmental Impact Report (SEIR)

The SEIR prepared for this project and the adjacent Jones-Hamilton property project was
completed by David I. Powers & Associates, Inc. The key issues analyzed by the SEIR were air
quality, biological resources, cultural resources, greenhouse gas emissions, hazards and hazardous
materials, and noise.

Of these six issues, the only new significant impacts resulting from this project would include
biological impacts and hazardous material impact. These represent project-specific impacts that
are specific to the location of the project sites and the development proposed by the project.

As described in Section 4.2 of the SEIR, Biological Resources, the project would result in impacts
to scasonal wetlands and Cogdon’s tarplant. These impacts would be mitigated to less than
significant levels through mitigation measures identified in the SEIR, specifically the purchase of
off-site mitigation credits for habitat impacts or alternatively, on-site propagation of Cogdon’s
tarplant on the Jones-Hamilton project site.

As described in Section 4.5 of the SEIR, Hazards and Hazardous Materials, the project could be
affected by airborne hazardous substances in the event of an accidental release from facilities
located approximately one mile from the project. Given the extensive area potentially impacted
by a hazardous substance release, and the lack of feasible protective measures for single-family
homes in the affected area, there is no feasible mitigation measure to protect future residents of the
project from the hazard. This potential impact is therefore considered significant and
unavoidable. It’s important to note that chemicals in the quantities evaluated for the project are
routinely transported by rail and truck on public roadways, including Interstate 880 and State
Route 84. The potential risk to the site from the accidental release of hazardous materials 1s,
therefore, similar to that of other areas in Newark near industrial or transportation facilities.

The development of the Gallade parcel as a public park was analyzed in the TOD Specific Plan
EIR. The approval and execution of the Community Financing Agreement, and conditions
related to development of a neighborhood park are further approvals related to the development of
the Gallade Parcel as a public park as anticipated by the TOD EIR. As explained in the FEIR
(e.g., Response to Comment A-3) and the staff report’s attachment, staff has determined that there
is no new information, changes in the development contemplated in the TOD Specific Plan EIR, or
changes in circumstances since the certification of the TOD Specific Plan EIR that would require
further environmental review under CEQA of the potential development of the Gallade parcel as a
public park. As is true for other portions of the TOD Specific Plan, further CEQA review may be
appropriate if and when future discretionary actions by the City or other agency occur related to
the development of the Gallade parcel as a public park, including the required rezoning of the
Gallade Parcel or the removal of the Department of Toxic Substances Control (DTSC) covenant
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encumbered on the property, if any of the thresholds found in CEQA Guideline § 15162 is met at
the time of that potential future approval. No further environmental review is required prior to the
City’s approval of the Projects Conditions and Community Financing Agreement.

The review period for the SEIR ended on February 7, 2014. During the review period, the City
received letters from both the Alameda County Water District and the Department of Toxic
Substances Control (DTSC). These letters have been addressed in the Final SEIR provided to the
Planning Commission previously. In addition, the City received a letter via email on March 27,
2014 from legal counsel representing the Gallade Property. Though there is no obligation to
respond to comments submitted after the close of the comment petiod on the SEIR, a response to
this letter is nonetheless included in the attachments.

Attachment

Update — At their April 22, 2014 meeting, the Planning Commission: 1) Adopted Planning
Commission Resolution No. 1857 making certain findings and recommending City Council
adoption of a Supplemental Environmental Impact Report (E-12-30) to the Environmental Impact
Report (State Clearinghouse No. 2010042012) for the Dumbarton Transit Oriented Development;
(2) adopted Planning Commission Resolution No. 1858 recommending rezoning (RZ-12-27) a
2.14-acre area (APN 092-0140-006) from ML (Limited Industrial) to MDR-FBC (Medium
Density Residential — Form Based Codes); 3) adopted Planning Commission Resolution No.
1859 making findings supporting the use of an alternative means of compliance with the
Inclusionary Housing Ordinance and recommending the City Council approve the attached
Affordable Housing Implementation Agreement; 4) By motion recommended that the City
Council approve TM-12-28, Vesting Tentative Map 8110 to construct approximately 27
residential units; 5) By motion, recommended that the City Council approve ASR-12-29, an
Architectural and Site Plan Review, with Exhibit A, pages 1 through 29; and 6) By motion
approved Exhibit B, Schedule of Impact Fees.

Action - It is recommended that the City Council: (1) Adopt a resolution making certain findings
and adopt a Supplemental Environmental fmpact Report (E-12-30) to the Environmental Impact
Report (State Clearinghouse No. 2010042012) for the Dumbarton Transit Oriented Development
Specific Plan; (2) Introduce an Ordinance rezoming (RZ-12-27) a 2.14-acre area (APN
092-0140-006) from ML (Limited Industrial) to MDR-FBC (Medium Density Residential — Form
Based Codes); (3) Adopt a resolution making findings supporting the use of an alternative means
of compliance with the Inclusionary Housing Ordinance and approve the Affordable Housing
Implementation Agreement; (4) By resolution, authorize the Mayor to sign a Community
Financing Agreement with Enterprise Drive, LLC; (5) By resolution, approve TM-12-28,
Vesting Tentative Map 8110 to construct approximately 27 residential units; (6) By motion,
approve ASR-12-29, an Architectural and Site Plan Review, with Exhibit A, pages 1 through 29;
(7) By motion, approve Exhibit B, Schedule of Impact Fees.
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RESOLUTION NO.

RESOLUTION OF THE CITY OF THE CITY COUNCIL, OF
THE CITY OF NEWARK MAKING CERTAIN FINDINGS AND
ADOPTING A  SUPPLEMENTAL  ENVIRONMENTAL
IMPACT REPORT (E-12-30) TO THE ENVIRONMENTAL
IMPACT REPORT (STATE CLEARINGHOUSE NUMBER
2010042012y FOR THE DUMBARTON TRANSIT ORIENTED
DEVELOPMENT SPECIFIC PLAN

WHEREAS, the City of Newark caused an Environmental Impact Report (State
Clearinghouse Number 2010042012) to be prepared to assess the potential environmental
impacts of the proposed Dumbarton Transit Oriented Development Specific Plan; and

WHEREAS, the Environmental Impact Report consists of a Draft Environmental Impact
Report document as well as the Final Environmental Impact Report document, which in turn
congsists of all comments received by the City of Newark regarding the Draft Environmental
Impact Report during the mandatory public review period and responses to those comments; and

WHEREAS, the Planning Commission held a duly noticed public hearing on August 23,
2011, and recommended that the City Council certify the Environmental Impact Report (State
Clearinghouse Number 2010042012) for the Dumbarton Transit Oriented Development Specific
Plan; and

WHEREAS, the City Council held a duly noticed public hearing on September 8, 2011,
and certified the Environmental Impact Report (State Clearinghouse Number 2010042012) for
the Dumbarton Transit Oriented Development Specific Plan after finding it complete and
adequate pursuant to the California Environmental Quality Act; and

WHEREAS, the Planning Commission held a duly notice public hearing on April 22,
2014, and recommended that the City Council approve a Supplemental Environmental Impact
Report (E-12-30) to the Dumbarton Transit Oriented Development Specific Plan Environmental
Impact Report (State Clearinghouse Number 2010042012) after finding it complete and adequate
pursuant to the California Environmental Quality Act, and;

WHEREAS, the proposed development concerns the development of the property within
the Dumbarton Transit Oriented Development Specific Plan project area, and the proposed
development is within the residential density limits analyzed by the Environmental Impact
Report (State Clearinghouse Number 2010042012) and the Supplemental Environmental Impact
Report (E-12-30) for the Dumbarton Transit Oriented Development Specific Plan; and

WHEREAS, the City Council held a duly noticed public hearing on April 23, 2015, took
testimony from the public, and upon fully considering all documents in the record, the City
Council determined that the Environmental Impact Report (State Clearinghouse Number
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2010042012) and the Supplemental Environmental Tmpact Report (E-12-30) for the Dumbarton
Transit Oriented Development Specific Plan specifically considered and fully analyzed all
environmental impacts of the proposed development, pursuant to Public Resources Code section
21000 ef seq.

NOW, THEREFORE, the City Council finds and resolves as follows:

1. That the Environmental Impact Report and the Supplemental Environmental Tmpact
Report (E-12-30) for the Dumbarton Transit Orientated Development Specific Plan
analyzed the impacts of the proposed development pursuant to the Specific Plan; and

2, That, as concluded by the Environmental Impact Report and the Supplemental
Environmental Impact Report (E-12-30) for the Dumbarton Transit Oriented
Development Specific Plan, the proposed development will not have a significant impact
on the environment once the proposed mitigation measures in the Environmental Impact
Report and the Supplemental Environmental Impact Report have been applied except for
impacts related to traffic and hazards; and

3. That the Environmental Impact Report and the Supplemental Environmental Tmpact
Report for the Dumbarton Transit Orientated Development Specific Plan fully analyze
and cover all environmental impacts of the proposed development; and

NOW, THEREFORE :

a. The City Council adopts findings of fact and a Statement of Overriding Considerations
pursuant to CEQA Guidelines Sections 15091 and 15126.6, as set forth in Exhibit A to
this Resolution and incorporated herein by reference;

b. The City Council adopts a Mitigation Monitoring and Reporting Program, as set forth in
Exhibit B to this Resolution and incorporated herein by reference;

c. The City Council, based on the evidence and oral and written testimony presented at
public hearings, and based on all the information contained in the Community
Development Department’s files on the project, including, but not limited to, the SEIR,
the Planning Commission’s and City Council’s staff reports, certifies in accordance with
CEQA Guidelines section 15090 that:

1. The SEIR was prepared in compliance with CEQA and the CEQA Guidelines;

2. The City Council has reviewed and considered the information contained in the
SEIR prior to approving the project;

3. The SEIR adequately describes the project, its environmental impacts, reasonable
alternatives and appropriate mitigation measures;

4, The SEIR reflects the independent judgment and analysis of the City Council.

Resolution No. 2 Pres12285EIR




RESOLUTION NO.
EXHIBIT A

TRUMARK DUMBARTON TRANSIT ORIENTED DEVELOPMENT RESIDENTTAL
PROJECT

SUPPLEMENTAL ENVIRONMENTAL IMPACT REPORT
(State Clearinghouse No. 2010042012

FINDINGS OF FACT AND
STATEMENT OF OVERRIDING CONSIDERATIONS
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1.0 INTRODUCTION

This statement of findings addresses the potentially significant environmental impacts associated
with the project located in Alameda County, California and is made pursuant to Section 15091 of
the California Environmental Quality Act (“CEQA”) Guidelines, which provide that:

(a)

(b)

No public agency shall approve or carry out a project for which an EIR has been
certified which identifies one or more significant environmental effects of the
project unless the public agency makes one or more written findings for each of
those significant effects, accompanied by a brief explanation of the rationale for
each finding. The possible findings are:

(1)

@

€)

Changes or alterations have been required in, or incorporated into, the
project which avoid or substantially lessen the significant environmental
effect as identified in the Final EIR.

Such changes or alterations are within the responsibility and jurisdiction of
another public agency and not the agency making the finding. Such
changes have been adopted by such other agency or can and should be
adopted by such other agency.

Specific economic, legal, social, technological, or other considerations,
including provision of employment opportunities for highly trained
workers, make infeasible the mitigation measures or project alternatives
identified in the Final EIR.

The findings required by subsection (a) shall be supported by substantial evidence
in the record.

Section 15092 of the CEQA Guidelines further stipulates that:

(b)

A public agency shall not decide to approve or carry out a project for which an
EIR was prepared unless either:

(1)

@)

The project as approved will not have a significant effect on the
environment, or

The agency has:

(A)  Eliminated or substantially lessened all significant effects on the
environment where feasible as shown in findings under Section
15091, and

(B}  Determined that any remaining significant effects on the
environment found to be unavoidable under Section 15091 are
acceptable due to overriding concerns as described in Section
15093.




According to Section 15093 of the CEQA Guidelines:

a) CEQA requires the decision-making agency to balance, as applicable, the
economic, legal, social, technological, or other benefits of a proposed project
against its unavoidable environmental risks when determining whether to approve
the project. If the specific economic, legal, social, technological, or other benefits
of a proposed project outweigh the unavoidable adverse environmental effects,
the adverse environmental effects may be considered “acceptable.”

b) When the lead agency approves a project which will result in the occurrence of
significant effects which are identified in the Final EIR but are not avoided or
substantially lessened, the agency shall state in writing the specific reasons to
support its action based on the Final EIR and/or other information in the record.
The statement of overriding considerations shall be supported by substantial
evidence in the record.

c) [f an agency makes a statement of overriding considerations, the statement should
be included in the record of the project approval and should be mentioned in the
Notice of Determination. This statement does not substitute for, and shall be in
addition to, findings required pursuant to Section 15091.

As required by CEQA, the City of Newark (“City”), in adopting these findings, must also adopt
adequate mitigation for the project. Mitigation here includes measures provided in the
Dumbarton Transit Oriented Development (*“TOD”) Specific Plan MMRP, which is incorporated
by reference and made a part of these findings, and the measures adopted by the Supplemental
Environmental Impact Report (“SEIR™) for the Trumark Dumbarton TOD Residential
Development. These measures together meet the requirements of Section 15097 of the CEQA
Guidelines by providing for the implementation and monitoring of measures intended to mitigate
potentially significant effects of the project.

1.1 PROJECT SUMMARY

The project would involve (1) preparation of Site A (APN 092-0140-008, owned by Trumark
Properties, as Enterprise Drive LLC) and Site B (APNs 092-0116-060, -058, and -059, owned by
Jones-Hamilton Co., as Newark Enterprise Joint Venture LLC) for residential developments, and
(2) the construction of 244 single-family homes and associated streets, sidewalks, open space,
and utilities on the sites (the “Project™).

The Project is located on two sites at 8375 and 8400 Enterprise Drive in the Dumbarton TOD
area. The parcel extends from Enterprise Drive north to the DRC and includes a portion of the
Hetch Hetchy pipeline right-of-way. The site is bounded by vacant land to the west and industrial
property immediately to the east, and single-family homes further east of the industrial property.
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1.2 ENVIRONMENTAL REVIEW PROCESS

In accordance with the requirements of CEQA and the CEQA Guidelines, a Notice of
Preparation (NOP) of a Draft SEIR was filed with the State Clearinghouse (SCH) Office of
Planning and Research (OPR) on February 8, 2013. The NOP was distributed to public agencies
and interested parties for a 30-day public review period, which extended from February 11, 2013
to March 12, 2013.

The Draft SEIR was filed with the SCH OPR on December 24, 2013. The Draft SEIR was
circulated for a 45-day public review period, which ended on February 6, 2014. During this
public review period, the City received written comments on the Draft SEIR. Section 15088 of
the CEQA Guidelines requires that the lead agency responsible for the preparation of an EIR
evaluate comments on environmental issues received from parties who reviewed the Draft SEIR
and prepare a written response addressing each of the comments. A Final SEIR was prepared for
the Project, which assembles in one document all of the environmental information and analysis
prepared for the Project, including comments on the information and analysis contained in the
Draft SEIR and responses by the City to those comments.

Pursuant to Section 15132 of the CEQA Guidelines, the Final SEIR consists of the following:
(a) The Draft SEIR, including all of its appendices.

(b) A list of persons, organizations, and public agencies commenting on the Draft
SFEIR.

(c) Copies of all letters received by the City during the Draft SEIR public review
period and responses to significant environmental points concerning the Draft
SEIR raised in the review and consultation process.

(d) Revisions to the Draft SEIR.
(e) Any other information added by the lead agency.
2.0 CEQA FINDING OF INDEPENDENT JUDGMENT

The City is the lead agency with respect to the Trumark Dumbarton TOD Residential Project
pursuant to the Section 15367 of the CEQA Guidelines. As noted above, Section 15091 of the
CEQA Guidelines requires that the lead agency prepare written findings for identified significant
impacts, accompanied by a brief explanation for the rationale for each finding. The Final SEIR
for the Project identified potentially significant effects that could result from Project
implementation. However, the City finds that the inclusion of certain mitigation measures as part
of the Project approval will reduce most, but not all, of those effects to less than significant
levels. Those impacts that are not reduced to less than significant levels are overridden due to
specific Project benefits identified in a Statement of Overriding Considerations provided below
in Section 7.0.

In accordance with CEQA and the CEQA Guidelines, the City adopts these findings as part of its
approval of the Project. Pursuant to Section 21082.1(c)(3) of the Public Resources Code, the City




also finds that the Final SEIR reflects the City’s independent judgment as the lead agency for the
Project.

30 ADMINISTRATIVE RECORD

"The record, upon which all findings and determinations related to the approval of the Project are
based, includes the following:

e The SEIR and all documents referenced in or relied upon by the SEIR.

e All prior and present information (including written evidence and testimony) provided by
City staff to the Planning Commission and City Council relating to the SEIR, the
approvals, and the Project.

e All prior and present information (including written evidence and testimony) presented to
the Planning Commission and City Council by the Project sponsor and consultants.

e All final applications, letters, testimony, exhibits, and presentations presented by the
Project sponsor and consultants to the City in connection with the Project.

e All final information (including written evidence and testimony) presented at any City
public hearing or City workshop related to the Project and the SEIR.

e lDor documentary and information purposes, all City-adopted land use plans and
ordinances, including without limitation the general plan, specific plans and ordinances,
together with environmental review documents, findings, mitigation monitoring programs
and other documentation relevant to planned growth in the ares.

e The Dumbarton TOD Specific Plan, the EIR for the Specific Plan, the Specific Plan
MMRP, and all other documents relevant to the Specific Plan.

e All other documents composing the record pursuant to Public Resources Code section
21167.6(e).

e The custodian of the documents and other materials that constitute the record of the
proceedings upon which the City’s decisions are based is Terrence Grindall, Community
Development Director, or his designee. Such documents and other materials are located
at the Newark Community Development Department, 37101 Newark Boulevard, Newark,
CA 94560.

4.0  FINDINGS OF FACT

The following sections make detailed findings with respect to the potential effects of the Project
and refer, where appropriate, to the mitigation measures set forth in the Final SEIR and the
Dumbarton TOD Specific Plan MMRP to avoid or substantially reduce potentially significant
adverse impacts of the Project. The SEIR and the administrative record concerning the Project
provide additional facts in support of the findings herein. The Findings of Fact and Statement of

A




Overriding Considerations for the Dumbarton TOD Specific Plan EIR, attached as Exhibit 1, are
hereby incorporated into these findings in their entirety and readopted by the City. To the extent
any finding in Exhibit 1 is inconsistent with a finding specific to the SEIR stated below, the
finding specific to the SEIR controls.

4.1  POTENTIALLY SIGNIFICANT BUT MITIGABLE IMPACTS

Pursuant to CEQA Guidelines Sections 15091(a)(1) and 15092(b), and to the extent reflected in
the SEIR, the City finds that changes or alterations have been required to, or incorporated into,
the components of the Project to mitigate or avoid potentially significant effects on the
environment. Based on the analysis contained in the SEIR, the following impacts have been
determined to fall within the category of impacts that can be reduced to less than significant
levels with implementation of the mitigation measures set forth below.

e Air Quality (potential impacts resulting from air pollutant emissions during short-term
construction activities and long-term Project operations)

® Biological Resources (potential impacts to salt marsh harvest mouse, western burrowing
owl, nesting raptors, passerine birds, special-status plant species, wetlands, and trees)

e Cultural Resources (potential impacts to historical, archaeological and paleontological
resources and human remains)

e Greenhouse Gas Emissions (potential impacts associated with greenhouse gas emissions)

o Hazards and Hazardous Materials (potential impacts associated with exposure to
hazardous materials, except for the potential impact of exposure to the accidental release
of hazardous materials)

e Noise (potential impacts resulting from short-term increases in noise and ground-borne
vibration during construction, exposure of future residential uses to noise from future
commuter train service, and long-term increases in traffic noise)

4.1.1 Air Quality
Summary of Potential Impacts

An evaluation of potential impacts from air pollutant emissions during construction activities and
long-term Project operations is found in Section 4.1 of the Draft SEIR.

The proposed Project is consistent with the Specific Plan land use designations for the site and
proposes residential development envisioned in the Dumbarton TOD Specific Plan. As such, it
would not conflict with applicable air quality plans or cause new impacts related to odors or
carbon monoxide, beyond those already mitigated to less than significant levels by measures
adopted by the Specific Plan EIR.

Findings




The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which would mitigate or avoid
potential impacts from air pollutant emissions during construction activities and long-term
Project operations as identified in the SEIR. The City further finds that the change or alteration
in the Project or the requirement to impose the mitigation as a condition of Project approval is
within the jurisdiction of the City to require, and that this mitigation is appropriate and feasible.

Facts in Support of Findings

Consistent with Specific Plan EIR Mitigation Measure 4.2-2, a Community Health Risk
Assessment was completed for the Project, which shows that the Project would not expose future
sensitive receptors to substantial pollutant concentrations associated with operation of the
Dumbarton Rail Corridor (“DRC”). The Assessment also found that site remediation and
construction would not expose nearby receptors to substantial increases in cancer and non-cancer
health hazards.

Operational and construction-related criteria pollutant emissions would not exceed BAAQMD
screening levels and significance thresholds, respectively. Therefore, the Project would not result
in a cumulatively considerable increase in criteria pollutants for which the Bay Area is in non-
aftainment.

With implementation of Specific Plan EIR Mitigation Measures 4.2-1a and 4.2-1b, the proposed
Project would not result in significant impacts related to fugitive dust emissions during
construction.

The proposed Project is consistent with the Specific Plan land use designations for the site and
would not conflict with applicable air quality plans or result in new impacts related to odors or
carbon monoxide.

In addition, an analysis of the truck emissions from the transport of contaminated soil to the
nearest Class 1 facility in Buttonwillow, CA was prepared. This analysis assumes 25,000 cubic
yards of soil would be transported to the Buttonwillow facility, which is located in the San
Joaquin Air Basin. As noted in the SEIR, the exact amount of soil requiring disposal at a Class |
facility is unknown until remediation on Site B is underway and testing of excavated soils
determines pollutant concentrations, however the 25,000 cubic yard assumption is believed to be
reasonably conservative and it is unlikely the amount of material to be transported would exceed
that amount. The analysis found that emissions from 2,500 truck trips to the San Joaquin Air
Basin (1,250 trips to the facility plus 1,250 return trips) would generate an estimated 0.10 tons
Reactive Organic Gasses (ROG) and 5.49 tons of nitrous oxide (NOx). Compared to the San
Joaquin Valley Air Pollution Control District (STVAPCD) significance thresholds of 10
tons/year for both ROG and NOx, respectively, emissions from potential contaminated soil
hauling within the STVAPCD would be less than significant.

4.1.2 Biological Resources

Summary of Potential Impacts




An evaluation of potential impacts to salt marsh harvest mouse, western burrowing owl, nesting
raptors, passerine birds, special-status plant species, wetlands, and trees is found in Section 4.2
of the Draft SEIR.

The Dumbarton TOD Specific Plan EIR assessed existing biological resources within the
Specific Plan area, analyzed potential impacts to biological resources resulting from
implementation of the Specific Plan, and identified measures to avoid impacts or reduce impacts
to less than significant levels. The Specific Plan EIR’s analysis of biological impacts was based
in part on a 2010 Jurisdictional Delineation (wetlands and waterways delineation) and a 2011
Special-Status Species Assessment that were prepared for development of the Torian property
prior to City adoption of the Dumbarton TOD Specific Plan, and a program-level Biological
Resources Analysis prepared specifically for the Specific Plan.

The Dumbarton TOD Specific Plan EIR concluded that implementation of the Specific Plan
could result in significant impacts to nesting raptors, special-status animal species including the
Salt Marsh harvest mouse, the Western burrowing owl, the Tricolored blackbird, Saltmarsh
common yellowthroat, and other nesting passerine birds. Significant impacts to special-status
plants and fo seasonal wetlands were also identified. The Dumbarton TOD Specific Plan EIR
included mitigation measures consisting primarily of pre-construction surveys to reduce potential
impacts to biological resources to a less than significant levels through avoidance of special
status species.

Because the mitigation measures identified in the Dumbarton TOD Specific Plan EIR apply to
the Project, Project-level surveys for special status plant and animal species and for regulated
habitats were completed for Sites A and B. Based on site-specific surveys for biological
resources prepared for the proposed Project, Project impacts to biological resources would be the
same or less than those identified in the Dumbarton TOD Specific Plan EIR.

Findings

The City finds that, pursuant to Section 15091(a)}(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts to special-status species, nesting birds and raptors, wetlands and waters of the
U.S./State, and protected trees as identified in the Final SEIR. The City further finds that the
change or alteration in the Project or the requirement to impose the mitigation as a condition of
Project approval is within the jurisdiction of the City to require, and that this mitigation is
appropriate and feasible.

Facts in Support of Findings

Field surveys for potential Salt Marsh Harvest Mouse (“SMHM”) habitat determined that neither
Site A nor Site B contain suitable SMHM habitat. The proposed Project therefore would not
impact any SMHM or habitat potentially suitable for SMHM,

The breeding season survey for Western burrowing owls found that no owls were present on site
nor nesting on site, although owls could occupy the site in the future prior to Project
implementation and therefore the Project will implement pre-construction survey mitigation




identified in the Specific Plan EIR. The proposed Project would not impact burrowing owl
nesting habitat, therefore no mitigation for burrowing owl habitat is required.

The Project would impact 0.24 acres of seasonal fresh water wetland habitat. Because avoidance
of wetland habitat is infeasible, the Project will provide mitigation for this impact by purchasing
mitigation credits from an approved mitigation bank or an approved in-lieu fee mitigation entity
at a minimum 1:1 ratio, as approved by the USACE and the RWQCB.

The Project would impact Congdon’s tarplant, a California Native Plant Society 1B.1-listed plant
that is located on the southeast portion of Site B. Because site remediation must meet regulatory
standards intended to protect the health of future residents, it would not be feasible to leave
contaminants in place in areas where Congdon’s tarplant occurs, therefore avoidance of the plant
and its habitat on the site would be infeasible. The Project would implement Dumbarton TOD
Specific Plan EIR Mitigation Measure 4.3-5 for mitigation of impacts to special status plants.

4.1.3 Cultural Resources
Summary of Potential Impacts

An evaluation of potential impacts on historical, archacological, and paleontological resources
and human remains is found in Section 4.3 (Cultural Resources) of the Draft SEIR.

The Dumbarton TOD Specific Plan EIR identified both pre-construction and construction-period
measures to avoid significant impacts to cultural resources. The Project would implement
construction-period mitigation measures to avoid impacts to buried cultural resources if present,
as specified in the Dumbarton TOD Specific Plan EIR. The Project has completed a
preconstruction evaluation of potential Project impacts to potential historic resources, and has
therefore satisfied the mitigation requirement for avoidance of historic resources specified in the
Dumbarton TOD Specific Plan EIR.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid the
potential impacts on historical, archacological and paleontological resources and human remains
as identified in the Final SEIR. The City further finds that the change or alteration in the Project
or the requirement to impose the mitigation as a condition of Project approval is within the
jurisdiction of the City to require, and that this mitigation is appropriate and feasible.

Facts in Support of Findings

Based on the impact evaluation prepared for the proposed Project, the Project would not result in
a significant impact to the Southern Pacific Railroad Dumbarton Cutoff Linear Historic District
{Dumbarton CutofT) which is the only known historic resource in the Specific Plan area.

With implementation of Dumbarton TOD Specific Plan EIR Mitigation Measure 4.4-1 the
proposed Project would not result in any new or more significant impacts to buried cultural




artifacts, including historic resources and human remains, than those previously-disclosed in the
Specific Plan EIR.

4.1.4 Greenhouse Gas Emissions

Summary of Potential Impacts

An evaluation of potential impacts related to GHG emissions is found in Section 4.4
(Greenhouse Gas Emissions) of the Draft SEIR.

As outlined in Section 15183.5 of the CEQA Guidelines (Tiering and Streamlining the Analysis
of Greenhouse Gas Emissions), public agencies may analyze and identify mitigation for GHG
emissions in a program-level plan such as a General Plan, Specific Plan, or a GHG reduction
plan that has been adopted in a public process following environmental review. Project-specific
GHG emissions analysis can tier from the EIR completed for such plans, and the Project may be
determined to have a less than significant GHG impact if it is consistent with and implements the
measures of the program-level plan. The City of Newark adopted a Climate Action Plan Initial
Framework on January 28, 2010 to document the City’s baseline GHG emissions and fo set
emissions reduction goals.

Certified in September 2011, the Specific Plan EIR identifies measures that future development
m the Specific Plan area would implement to reduce GHG emissions. The Specific Plan is
consistent with applicable climate change plans and policies and meets the criteria laid out in
CEQA Guidelines Section 15183.5 for programmatic GHG reduction plans. It includes measures
that, if implemented by the proposed Project, would contribute to the achievement of the
specified emissions reductions. Individual development Projects in the Specific Plan area that
incorporate the Project features outlined in the Specific Plan EIR can be determined to have a
less than significant cumulative GHG impact under CEQA. The Project here would incorporate
the required features.

Findings

The City finds that, pursuant to Section 15091(a)(1} of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential mmpacts related to GHG emissions as identified in the Final SEIR. The City further
finds that the change or alteration in the Project or the requirement to impose the mitigation as a
condition of Project approval is within the jurisdiction of the City to require, and that this
mitigation is appropriate and feasible.

Facts in Support of Findings

The Project is located in an urban setting close to construction supplies and would implement the
BAAQMD-recommended BMPs where feasible to reduce construction GHG emissions. The
proposed Project would not be vulnerable to the hazards and environmental impacts caused by
climate change.

The proposed Project would implement the applicable mitigation measures identified in the
Specific Plan EIR to reduce GHG emissions below the BAAQMD threshold of significance. In

10




doing so, the Project would be consistent with applicable plans, policies, and regulations to
reduce GHG emissions. Further, an April, 2014 Environ Report provides evidence that the
Project will not result in significant greenhouse gas impacts. Using the assumed Trumark
Project’s service population of 796 residents yields an operational GHG emissions efficiency of
4.2 MT CO2elyear per service population, which is below the BAAQMD CEQA significance
threshold of 4.6 MT CO2e/year per service population. There are no thresholds of significance
for GHG emissions from construction equipment but the Project construction emissions of 898
MT COZ2e over two years are below the one-year bright line threshold of significance for GHG
emissions of 1,100 MT CO2e/year.

4.1.5 Hazards and Hazardous Materials
Summary of Potential Impacts

An evaluation of potential impacts associated with hazardous materials sites and accidental
release of hazardous materials is found in Section 4.5 (Hazards and Hazardous Materials) of the
Draft SEIR.

The Specific Plan EIR identified eight different “Hazardous Materials Sites” within the specific
plan area that had hazardous material impacts or hazardous natural features (e.g. naturally
occurring asbestos). Most of these properties were impacted by previous businesses operating on
the site that stored and processed chemicals. For the purposes of this SEIR, hazards and
hazardous materials impacts affecting Site A and Site B only were evaluated.

The Dumbarton TOD Specific Plan EIR identified the Project sites as being tmpacted by
hazardous materials. As such, Dumbarton TOD Specific Plan EIR Mitigation Measures 4.7-1a
through 4.7-1¢ would be implemented by the Project to address the potential hazardous material
impacts on the sites.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts associated with hazardous materials sites and accidental release of hazardous
materials as identified in the Final SEIR. The City further finds that the change or alteration in
the Project or the requirement to impose the mitigation as a condition of Project approval is
within the jurisdiction of the City to require, and that this mitigation is appropriate and feasible.

Facts in Support of Findings

Site A is impacted by VOCs in soil and groundwater that originate from the adjacent Baron-
Blakeslee/Honeywell site. VOC concentrations found in an HHRA performed in 2013 exceeded
health risk levels acceptable to the RWQCB for on-grade (slab on grade) residential units.

Implementation of SEIR Mitigation Measure HAZ-1 would require “Prior to the issuance of
grading permits or building permits for development of Site A, a remediation plan and a risk
management plan, with monitoring and reporting requirements, must be prepared and submitted
for review by the RWQCB. The RWQCB will review the plans to confirm that implementation
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of the plans should achieve risk management standards applied by the RWQCB for residential
use. RWQCB will also review any amendment of such plans to confirm that implementation of
the plans should achieve risk management standards applied by the RWQCB for residential use.

In addition, a Construction Risk Management Plan (CRMP) with protocols for the handling,
evaluation and appropriate disposal of excavated soil and pumped water in accordance with
regulatory agency requirements, and protocols governing worker health and safety, will be either
infegrated into other plans or will be developed as a stand-alone document, and will address on-
site and off-site development and maintenance of utilities. The CRMP shall be provided to
RWQCB, City and ACWD for review and comment. The City shall provide the CRMP to all
contractors performing subsurface work in the areas covered by the CRMP.

Also, remediation plan and risk management plan construction phase components (as opposed to
ongoing monitoring and reporting requirements) shall be implemented prior to occupancy. Prior
to issuance of occupancy permits, a risk management plan consistent with DTSC’s Vapor
Intrusion Mitigation Advisory shall be approved by the RWQCB or other oversight agency. Such
plans shall address the potential migration of vapors laterally along utility conduits and into
residences through physical controls. The extent of such physical controls shall be determined in
response to soil vapor data generated prior to construction and designed to control migration of
vapors to avoid significant risk to human health or structures. Such physical controls could
include the installation of low-permeability backfill “plugs,” or through an equally effective
technique, adjacent to residences and along subsurface utilities beneath Sites A. Certificates of
Occupancy for the residences will not be issued until the developer submits to the RWQCB
documentation on the installation and performance testing of vapor intrusion mitigation
measures and the light industrial uses on the Gallade Parcel have ceased.

Site B is impacted by soil contamination and groundwater contamination associated with past
uses of the area. A remediation plan, as approved by the RWQCB, shall be prepared and
implemented to reduce soil contaminants on Site B to acceptable risk levels for residential use.

Implementation of SEIR Mitigation Measure HAZ-2 would require “prior to the issuance of
building permits for development of Site B, all preconstruction elements of the Remedial Action
Plan conditionally approved by the RWQCB on July 30, 2013, as it may be amended, and any
addenda, must be met, including required pre-construction contingent submittals listed in the
RWQCB conditional approval.

Implementation of SEIR Mitigation Measure HAZ-3 would require “prior to the issuance of
building permits for development of Site B, all preconstruction elements of the Remedial Action
Plan conditionally approved by the RWQCB on July 30, 2013, as it may be amended, and any
addenda, must be met, including required pre-construction contingent submittals listed in the
RWQCB conditional approval. Prior to issuance of occupancy permits, a risk management plan
consistent with DTSC’s Vapor Intrusion Mitigation Advisory shall be approved by the RWQCB
or other oversight agency. Such plan shall address the potential migration of vapors laterally
along utility conduits and into residences through physical controls. The extent of such physical
controls shall be determined in response to soil vapor data generated prior to construction and
designed to control migration of vapors to avoid significant risk to human health or structures.
Such physical controls could include the installation of low-permeability backfill “plugs,” or
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through an equally effective technique, adjacent to residences and along subsurface utilities
beneath Sites B.

In addition, a Construction Risk Management Plan (CRMP) with protocols for the handling,
evaluation and appropriate disposal of excavated soil and pumped water in accordance with
regulatory agency requirements, and protocols governing worker health and safety, will be either
mtegrated into other plans or will be developed as a stand-alone document, and will address on-
site and off-site development and maintenance of utilities. The CRMP shall be provided to
RWQCB, City and ACWD for review and comment. The City shall provide the CRMP to all
contractors performing subsurface work in the areas covered by the CRMP.

Remediation of soil and groundwater contamination on Site B could expose workers and the
general public to contaminants in soil and groundwater. Implementation of SEIR Mitigation
Measure HAZ-4 would require “a Health and Safety Plan prepared in accordance with all
Federal OSHA and California Division of Occupational Safety and Health that addresses the
safety of workers and the general public during remediation of the site shall be implemented by
the Project.

Soil imported to the site for backfill could contain contaminants. TImplementation of SEIR
Mitigation Measure HAZ-5 would require “imported soils shall be sampled for toxic or
hazardous materials exceeding applicable Environmental Screening Ievels for residential use of
the site, and only clean soil shall be used that is consistent with RWQCB cleanup goals for the
site.

4.1.6 Noise
Summary of Potential Impacts

A discussion of the principles of noise and vibration along with an overview of the regulations
governing noise and vibration can be found in Dumbarton TOD Specific Plan EIR. Further, an
evaluation of the potential impacts resulting from short-term increases in noise any ground-born
vibration during construction, exposure of future residential uses to noise from future commuter
train service, and long-term increases in traffic noise is found in Section 4.6 of the Draft SEIR.

The Dumbarton TOD Specific Plan EIR evaluated the existing noise and vibration environment
within the Specific Plan area, and analyzed the potential short- and long-term noise and vibration
impacts resulting from build-out of the Specific Plan. Noise measurements were taken at four
locations within and adjacent to the Specific Plan area, and measures were included to reduce
potentially significant noise impacts to a less than significant level.

The Noise Element of the City of Newark General Plan identifies noise and land use
compatibility standards for various land uses. These standards are intended to ensure compatible
land vses throughout the community with regards to environmental noise. Residential land uses
are considered “normally acceptable” in an exterior noise environment of 60 dBA or less.
Interior noise levels attributable to exterior noise sources shall be maintained at or below 45
dBA. The proposed residential use of Site A and Site B would not cause vibration impacts to
buildings or nearby sensitive receptors.
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Noise sources affecting the Project sites include vehicular traffic on Enterprise Drive and Willow
Strect and mechanical equipment from nearby industrial uses. The railroad adjacent to the
northern boundary of Site A, though not currently in operation, is planned for operation as part of
the DRC project. The Dumbarton TOD Specific Plan EIR found that implementation of the
Specific Plan would not cause on-site ambient noise levels to increase substantially. However,
ambient noise impacts from surrounding uses to future residential development under the
Specific Plan were found to be potentially significant but capable of mitigation to less than
significant levels with implementation of Specific Plan EIR MM 4.10-3.

The speed limit on Willow Street would be reduced from 40 miles per hour to 25 miles per hour
prior to or concurrent with operation of the proposed Project. The traffic generated by the
proposed Project would be consistent with the trip generation estimates made in the Specific Plan
EIR, therefore implementation of the Mitigation Measure 4.10-4 would reduce traffic noise
impacts to a less than significant level.

The Dumbarton TOD Specific Plan EIR does not discuss potential vibration levels from railroad
trains, and information regarding future vibration levels resulting from the DRC project were not
available at the time of this study. The Noise and Vibration Assessment prepared for the Project
estimates vibration levels based on recent experience and vibration assessments prepared for a
Caltrain station in Morgan Hill, California. Data gathered along the Union Pacific Railroad in
Morgan Hill indicated that vibration levels are typically 70 VdB or less at a distance of 100 feet
from the center of the near track. Vibration levels within 50 feet of the near track may exceed 75
VdB, and vibration levels within 25 feet of the near track may exceed 80 VdB. Vibration levels
from the DRC project, assuming operational characteristics similar to those of Caltrain in
Morgan Hill, are anticipated to be less than 80 VdB at a distance of 60 feet from the nearest
railroad track. Vibration levels are not anticipated to exceed the FTA guidelines at the nearest
proposed residential units to the railroad. Therefore, the Project would not expose sensitive
receptors to significant levels of vibration.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts resulting from short-term increases in noise and ground-borne vibration during
construction, exposure of future residential uses to noise from future commuter train service, and
long-term increases in traffic noise as identified in the Final SEIR. The City further finds that the
change or alteration in the Project or the requirement to impose the mitigation as a condition of
Project approval is within the jurisdiction of the City to require, and that this mitigation is
appropriate and feasible.

Facts in Support of Findings

The proposed Project would develop residences adjacent to the DRC, where sensitive receptors
would be exposed to interior noise levels in excess of the City of Newark standards. Site-specific
acoustical analyses, resulting in a specific determination of what treatments are necessary on a
unit-by-unit basis, would reduce these impacts to a less than significant level. Vibration
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generated by the DRC would not result in a significant impact to buildings or to sensitive
receptors.

The proposed Project would place sensitive receptors in an environment in which ambient noise
levels exceed the City of Newark standards. Sound walls and Good Neighbor fences would be
included as part of the Project and would attenuate exterior noise to less than significant levels.

Implementation of the Specific Plan EIR mitigation measure 4.10-4, to reduce the speed limit of
Willow Street, would occur prior to or concurrent with Project development and would reduce
traffic noise impacts to a less than significant level.

Implementation of Dumbarton TOD Specific Plan EIR mitigation measures 4.10-1a and 4.10-1b
would reduce construction-related noise and vibration impacts to nearby sensitive receptors to a
less than significant level.

42  ENVIRONMENTAL EFFECTS THAT ARE CONSIDERED SIGNIFICANT AND
UNAVOIDABLE IMPACTS

This section identifies the significant and unavoidable impacts that require a Statement of
Overriding Considerations to be issued by the City, pursuant to Section 15093 of the CEQA
Guidelines, if the Project is approved. Based on the analysis contained in the SEIR, the following
impacts would be significant and unavoidable:

e Accidental release of hazardous materials: a survey of hazardous material users in the
vicinity of the Project and modeling of accidental releases of hazardous materials found
that future residents of the Project would be affected by airborne hazardous materials in
the event of an accidental release from industrial facilities located approximately one
mile from the Project sites. There are no feasible mitigation measures to protect the site
or inhabitants of the site from exposure to airborne hazardous materials in the event of an
accidental release.

4.2.1 Accidental Release of Hazardous Materials
Summary of Significant and Unaveidable Impacts

An evaluation of the potential for an accidental release of hazardous materials is analyzed in
Section 4.5.2.3 of the SEIR.

Findings

The City finds that, pursuant to Section 15091(a)(3) of the CEQA Guidelines, specific economic,
legal, social, technological, or other considerations make infeasible the use of mitigation
measures to reduce the risk of accidental release of hazardous materials to less than significant
levels.

Facts in Support of Findings
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The Dumbarton TOD Specific Plan EIR did not identify a potential impact from nearby facilities
that store and use hazardous materials to adversely affect the health of future residents of the
Project sites in the event of an accidental release of hazardous materials. A survey of hazardous
material users in the vicinity of the Project and modeling of accidental releases of hazardous
materials found that future residents of the Project would be affected by airborne hazardous
materials in the event of an accidental release from industrial facilities located approximately one
mile from the Project sites. It is not reasonably foresceable that the Gallade facility would
continue to be in operations when the project would be occupied due to the Specific Plan’s park
designation for the Gallade parcel, because of the conditions of approval that prohibit the
issuance of certificates of occupancy until Gallade ceases operations, and because of the current
status of negotiations with Gallade regarding relocating its operations in the proposed Purchase
and Sale Agreement with the applicant. The analysis would be misleading and/or of little
informational value if it assumed the continuation of operations of the Gallade facility after
implementation of the Project and/or the TOD Specific Plan. It is reasonable to assume, given
the current rate of development within the Specific Plan Area and the current negotiations related
to the purchase of the Gallade parcel by the applicant, that Gallade will elect to relocate so that
the parcel may be developed as a public park as analyzed in the Specific Plan EIR. There are no
feasible mitigation measures to protect the site or inhabitants of the site from exposure to
airborne hazardous materials in the event of an accidental release, and therefore, future residents
would be exposed to a significant and unavoidable risk of exposure to airborne hazardous
materials.

Overriding Considerations

The environmental, economic, legal, social, technological, and other benefits of the Project
outweigh and override these potentially significant adverse impacts as more fully described in
the Statement of Overriding Considerations, set forth in Section 7.0 below.

5.0 FINDINGS REGARDING CONSIDERATIONS THAT MAKE ALTERNATIVES
ANALYZED IN SEIR INFEASIBLE

Based on the entire record, the City finds that the SEIR identified and considered a reasonable
range of feasible alternatives to the proposed Project which are capable, to varying degrees, of
reducing identified impacts. The SEIR evaluated three alternatives in accordance with the CEQA
Guidelines, including:

e Alternative 1: No Project/No Development
e Alternative 2: No Project — Existing Plan

e Alternative 3: Location Alternative

e Alternative 4: Reduced Development

¢ Alternative 5: Project Design

5.1 NOPROJECT/NO BUILD
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Sites A and B have a General Plan designation of Medium Density (DTOD Specific Plan) 14-25
du/acre. Under the No Project Alternative, the sites would remain vacant and would not be
developed to effectuate residential development under the Dumbarton TOD Specific Plan.
Remediation of soil contaminants to regulatory standards for residential use of Site B would not
be implemented. Remediation of VOCs in groundwater beneath Site A would likely still occur as
part of the on-going cleanup of VOC-impaired groundwater associated with the Honeywell

property.

Under the No Project Alternative, the Project sites would presumably remain vacant as other
nearby properties were developed under the Dumbarton TOD Specific Plan, unless or until the
Plan was amended to specify other uses of the sites. Alternative use of the sites for purposes
other than residential would also require an amendment to the Newark General Plan and
rezoning.

5.1.1 Envirommental Effects

Under the No Project Alternative, disturbance of seasonal wetlands and Condon’s tarplant would
be avoided since existing habitat would be not disturbed by site remediation and residential
development. This alternative would avoid the significant unavoidable impact to future residents
of the site resulting from an accidental release of hazardous substances from hazardous material
users in the vicinity of the Project. Remediation of soil contaminants to regulatory standards for
residential use of Site B also would not be implemented.

5.1.2 Relation to Project Objectives

While the No Project Alternative would avoid the identified environmental impacts of the
Project, it would not support the objectives of the Dumbarton TOD Specific Plan and could be
detrimental to successful implementation of the Dumbarton TOD Specific Plan. The No Project
Alternative would not support the City’s goals for developing a sustainable community within
the Specific Plan area, nor would it accomplish the highest and best use of the sites by leaving
them vacant. This alternative would not meet any of the Project proponent’s objectives of
developing residential uses as identified in the Dumbarton TOD Specific Plan and it would not
remediate soil contamination on Site B.

5.1.3 Feasibility

While the No Project Alternative would be feasible in the sense that no further action, including
expensive remediation, would be taken to develop the Project sites, this alternative would not
achieve any of the Project objectives and would hinder implementation of the adopted
Dumbarton TOD Specific Plan.

52  NOPROJECT - EXISTING PLAN ALTERNATIVE

The No Project — Existing Plan Alternative assumes the Project is not approved or is not
implemented, but that another future project is built consistent with existing plans and policies.
In this case, what can be reasonably expected to occur in the foreseeable future, based on current
plans and consistent with available infrastructure and community services is another residential
project, at a density consistent with the Specific Plan designation for the site, Medium Density
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Residential (DTOD Specific Plan) 14-25 du/acre. As the current Project is proposed at the lower
end of the allowed density range, it is foreseeable that a future alternative project on the site
consistent with the Specific Plan could have a similar number (244) or perhaps more single
family units, or, if developed with townhomes (or other attached unit product type) at the upper
end of the specified density range, could approach 400 or so units.

5.2.1 Environmental Effects

Regardless of the residential unit type ultimately developed under this alternative, remediation of
soil contaminants on Site B and remediation of VOCs on Site A would also have to occur prior
to residential development. Extensive grading and excavation necessary to prepare Site B for
residential use would still affect seasonal wetlands and Congdon’s tarplant on the site to the
same extent as the proposed Project. A townhome residential project could potentially avoid
some seasonal wetland impacts on Site A by employing a more compact site design, and
establishing appropriate buffer areas around the wetlands to maintain the hydrologic conditions
to sustain the wetlands. The potential to avoid seasonal wetlands on Site A is discussed in more
detail below in the Reduced Development Alternative and the Design Alternative.

5.2.2 Relation to Project Objectives

The No Project — Existing Plan Alternative would not avoid the significant unavoidable impact
from the potential exposure of future residents on Site A and Site B fo airborne hazardous
substances. The No Project — Existing Plan Alternative would not avoid the significant impacts
of the proposed Project on Site B, however, residential development on Site A in a more compact
form could potentially reduce or avoid impacts to wetlands on Site A.

5.2.3 Feasibility

While the No Project — Existing Plan Alternative may be feasible, this alternative would not
avoid the significant unavoidable tmpact from the potential exposure of future residents on Site
A and Site B to airborne hazardous substances. Under this alternative, residential development
on Site A in a more compact form could potentially reduce or avoid impacts to wetlands on Site
A.

5.3 LOCATION ALTERNATIVE

Under the Tocation Alternative, the Project would be developed on either the Cargill or FMC
properties. As noted in the Dumbarton TOD Specific Plan EIR, these sites are known to be
impaired by hazardous materials, generally in the form of soil and/or groundwater
contamination.

5.3.1 Environmental Effects

It is likely that the remediation actions needed to prepare these sites for residential development
would involve similar remediation as the Project proposes for Site B. As noted in the Specific
Plan EIR, portions of the FMC and Cargill site support wetland plant communities, and have the
potential to also contain Condon’s tarplant and other biotic resources. These sites may also
support special status species such as Western Burrowing Owl, or Salt Marsh Harvest Mouse.

18




Given the extensive site work typically associated with remediation and site development, it is
unlikely that implementation of the Project on one of these alternative sites would avoid potential
impacts to biotic resources present on these sites, although impacts on Site A and Site B would
be avoided.

The Location Alternative could reduce the potential exposure of future residents to airborne
hazardous substances in the event of an accidental release from either of two facilities located in
the vicinity of the Project. As described in SEIR Section 4.4, Hazards and Hazardous Materials,
under the alternative accidental release scenario (the accidental release of a portion of a
hazardous substance as compared to a total release), the area of exposure to toxic levels of
Nitrogen Dioxide would not extend to the FMC or Cargill properties.

Thus, the Location Alternative would avoid the significant unavoidable impact under an
alternative hazardous substance release scenario. Under a worst-case release scenario, the
Location Altemative sites would be subject to a significant unavoidable impact from the
potential exposure of future residents to airborne hazardous substances.

5.3.2 Relation to Project Objectives

While development of the Project on either the Cargill or FMC properties would result in a
reduced risk from the accidental release of hazardous substances, all other impacts would be
similar to those of the proposed Project.

5.3.3 Feasibility

Because none of the potential alternative locations are controlled by the Project proponent,
implementation of the Project on an alternative location would not be feasible unless and until
controlled by the applicant. Further, the City, by adopting the Dumbarton TOD Specific Plan
made the policy decision that Site A and Site B should be developed with residential uses.
Leaving these sites vacant and developing alternative sites would be inconsistent with the
Specific Plan vision and therefore infeasible for policy reasons.

54  REDUCED DEVELOPMENT ALTERNATIVE

The Reduced Development Alternative would have the purpose of developing fewer units to
avoid disturbing areas of the site with wetlands and Congdon’s tarplant. This would entail a
reduction of residential units on Site A to avoid seasonal wetlands by locating residences and
streets away from mapped wetland areas. However, on Site B, remediation of soil contaminants
to prepare it for residential uses would continue to necessitate disturbance of the entire site,
thereby impacting wetlands and Congdon’s tarplant on that area of the Project.

54.1 Environmental Effects

The Reduced Development Alternative would establish appropriate buffer areas around the Site
A wetlands to maintain the hydrologic conditions needed to sustain the wetlands. This is
estimated to require approximately 0.5 acres of the 2.2 acre Site A. Additionally, the internal
roadway would need to wind through the site in an inefficient, circuitous manner fo avoid the
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wetlands and buffer areas. These restrictions in combination are estimated to reduce the number
of units that could be developed on Site A by roughly half (12-15 units).

5.4.2 Relation to Project Objectives

Given the proposed Project at 244 total units narrowly achieves the minimum Specific Plan
residential density of 14 units per acre, this reduced development alternative with roughly 12-15
fewer units would not meet the minimum density specified in the Specific Plan for the two sites.
As noted above, one of the objectives of the Dumbarton TOD Specific Plan is to provide a
sufficient number of residential units within walking distance of the planned transit station to
generate the ridership necessary to support the planned station and public transit service. The
Reduced Development Alternative would provide fewer residential units on site A than planned
and therefore would fail to meet this objective.

5.4.3 Feasibility

The Reduced Development Alternative is not considered feasible because it would not be
consistent with the General Plan designation for the site and would not achieve the objectives of
the Specific Plan.

55 PROJECT DESIGN ALTERNATIVE

This alternative would avoid development in areas of Site A containing seasonal wetlands. This
alternative assumes the same number of units (244 total on both sites) as proposed by the Project.
It also assumes that streets and sidewalks would be provided for access, and that public open
space areas would be included for Site B.

This alternative could redistribute the lost Site A units (estimated at roughly 12-15 units) to Site
B. The site plan for Site B could not readily accommodate another 12-15 single-family detached
units, and so this alternative would involve modifying some of the Site B units to a more
compact, efficient form, likely either townhomes or stacked units. This alternative could impair
the Project’s ability to meet the design standards and objectives established in the Specific Plan,
such as those addressing neighborhood scale and architectural compatibility.

Relocating these units would allow the Project as a whole (Site A and Site B) to maintain the 244
unit count to achieve the minimum residential density for the Medium Density Residential land
use designation across both sites, but would not achieve the minimum density of 14 units per
acre specified for Site A. Thus, Site A would not conform to its General Plan land use
designation under this alternative.

5.5.1 Environmental Effects

Preparation of Site B for residential use would still require extensive grading for soil removal as
would be required under the proposed Project. Because the areas of seasonal wetlands and
Congdon’s tarplant are dispersed across Site B, it would not be feasible to avoid them during Site
B remediation, nor would it be feasible to leave “pockets™ of contaminated soil on Site B in areas
where wetlands and tarplant occur. Alternative siting of streets and roads would not feasibly
avoid wetland and tarplant impacts since the remediation of Site B required preceding any
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residential development would disturb areas in which these sensitive biological resources are
present.

A Project Design Alternative to avoid seasonal wetlands impacts on Site A would involve
reconfiguring the public street providing access from Enterprise Drive to avoid direct impacts to
wetlands, and providing an adequate buffer around wetlands (estimated at requiring roughly 0.5
acres to be left alone) to maintain the hydrologic conditions needed to sustain Site A wetlands.
Under this scenario, the main public street would meander from the east to west side of the site
to avoid direct wetlands impacts, which would likely require that secondary strects be
curvilinear. Parcels would be arranged around the modified street plan and in a way to avoid
wetlands and provide appropriate buffer areas.

5.5.2 Relation to Project Objectives

The Project Design Alternative would not avoid the significant unavoidable impact from the
potential exposure of future residents on Sites A and B to airborne hazardous substances.
Avoidance of impacts to seasonal wetlands and Congdon’s tarplant on Site B under the Project
Design Alternative would not be feasible since remediation of soil impacts during preparation of
the Site for residential development would still result in direct impacts to them. The Project
Design Alternative would avoid seasonal wetlands impacts on Site A, but would require that
some number of units be instead constructed on Site B, and as attached units, to maintain the
Project’s overall residential density specified in the General Plan. While the Project, across both
sites, could maintain the specified minimum residential density, Site A alone would not meet the
minimum required and therefore would not be consistent with the General Plan.

5.5.3 Feasibility

The Project Design Alternative would be infeasible because it would not be consistent with the
General Plan and may also conflict with the Specific Plan.

6.0  FINDINGS WITH RESPECT TO MITIGATION OF SIGNIFICANT IMPACTS

Based on the entire record before the City, and having considered the significant and
unavoidable impacts of the Project, the City hereby determines that all feasible mitigation within
the responsibility and jurisdiction of the City has been adopted to reduce or avoid the potentially
significant impacts identified in the SEIR, and that no additional feasible mitigation is available
to further reduce significant impacts.

CEQA provides that each public agency shall mitigate or avoid the significant effects on the
environment of Projects it approves or carries out whenever it is feasible to do so (Public
Resources Code 21001.1[b]). In mitigating or avoiding a significant effect of a project on the
environment, a public agency may exercise only those express or implied powers provided by
law other than under CEQA (Public Resources Code 21004). The City has specific powers to
mitigate effects that occur within its jurisdiction, namely within the City.

Section 21081.6 of the Public Resources Code requires the City to adopt a monitoring or
compliance program regarding the changes in the Project and mitigation measures imposed to
lessen or avoid significant effects on the environment. The MMRP for the Dumbarton TOD
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Specific Plan and SEIR mitigation measures fulfill the CEQA mitigation monitoring
requirements, as follows:

e The MMRP and SEIR are designed to ensure compliance with the changes in the Project
and mitigation measures imposed on the Project during Project implementation

¢ Measures to mitigate or avoid significant effects on the environment are fully enforceable
through conditions of approval, permit conditions, agreements or other measures.

7.0  FINDINGS WITH RESPECT TO RECIRCULATION

In light of the entire administrative record for the Project, the City finds that there is no
significant new information (within the meaning of CEQA) that requires recirculation of the
SEIR. (See CEQA Guideline 15088.5.)

Gallade Chemical, Inc. has previously asserted that it intends to continue operations into
the indefinite future. Gallade’s assertion that it will remain in operation is not new
information that would require recirculation of the SEIR because even if Gallade’s assertion
was accurate, as further explained below, it would not result in a substantially increased
environmental impacts, including a substantially increased risk of accidental release.
Furthermore, this assertion predates current negotiations between the applicant and
Gallade related to the purchase of the Gallade Property. Furthermore the proposed
conditions of approval prohibit the issuance of certificates of occupancy until Gallade
ceases operation.

CEQA Section 15088.5 requires an EIR to be recirculated when “significant new
information” is added to the EIR prior to certification. “Significant new information”
requiring recirculation can include a disclosure showing that a new significant
environmental impact would result from the project or from a new mitigation measure
proposed to be implemented; or a substantial increase in the severity of an environmental
impact would result unless mitigation measures are adopted that reduce the impact to a
level of insignificance.

Numerous laws and regulations at the federal, state, and local levels regulate the
management of hazardous materials. In California, the U.S. EPA has granted most
enforcement authority over federal hazardous materials regulations to the Cal/EPA. In
turn, a local agency, Alameda County Department of Environmental Health has been
granted responsibility for implementation and enforcement of many hazardous materials
regulations in the County under the Certified Unified Program Agency (CUPA]) Program.
The CUPA program was established under California Senate Bill 1082 to reduce the cost
and improve the efficiency of hazardous materials regulations. The CUPA program
encompasses several hazardous materials programs, including Hazardous Materials
Management Plans (HMMP) program, California Accidental Release Prevention (CalARP)
program, underground storage tank (UST) programs, aboveground storage tank (AST)
programs, and hazardous waste generation and disposal.
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Businesses that store hazardous materials in excess of specified quantities must report
their chemical inventories to Alameda County Department of Environmental Health by
preparing a Hazardous Materials Management Plan (HMMP]}, also known as a Business
Plan. This information informs the community on chemical use, storage, handling, and
disposal practices. It is also intended to provide essential information to fire fighters,
health officials, planners, elected officials, workers, and their representatives so that they
can plan for and respond to potential exposures to hazardous materials.

Under the California Accidental Release Prevention (CalARP) Program, businesses that use
large quantities of acutely hazardous materials must prepare a detailed engineering
analysis of the potential accident factors present at a business and the mitigation measures
that can be implemented to reduce this accident potential.

The City has reviewed the documents submitted by Gallade to the County in compliance
with these programs and finds that the Gallade facility does not pose a significant risk to
the surrounding community, and therefore even if Gallade were to continue to operate
indefinitely, despite the substantial evidence to the contrary, Impact HAZ-6 as analyzed in
the SEIR would not be substantially increased. Gallade does not assert that it does not
comply with applicable regulations or that the materials involved in its operations would
pose any greater risk to Newark residents than the materials analyzed in the SEIR.

Any risk that Gallade posed to existing residences and to future residents in surrounding
neighborhoods is also addressed by Alameda County’s Emergency Operation Plan (EOP)
intended to provide a comprehensive emergency response document for natural disasters
and man-made events. The EOP includes detailed emergency management procedures
designed for prevention, preparedness, response, and recovery, including related to the
accidental release of hazardous materials.

Although the potential for hazardous materials releases cannot feasibly be eliminated and
the potential risk of exposure to sensitive receptors cannot be reduced to zero (which is
why Impact HAZ-.6 was determined to be significant and unavoidable) implementation of
existing regulations and policies reduces the likelihcod of such event to an acceptable
level. Gallade’s assertion that it may continue to operate adjacent to already existing
residences as well as new residences would not substantially increase the significant and
unavoidable impact already disclosed by the SEIR, therefore recirculation is not required.

8.0 STATEMENT OF OVERRIDING CONSIDERATIONS

CEQA requires decision makers to balance, as applicable, the economic, legal, social,
technological or other benefits of a project against its significant and unavoeidable environmental
impacts when determining whether to approve the Project. If the specific economic, legal, social,
technological or other benefits of the Project outweigh the significant and unavoidable impacts,
those impacts may be considered “acceptable” (CEQA Guidelines Section 15093(a)). When
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significant impacts are not avoided or lessened, CEQA requires the agency to state, in writing,
the specific reasons for considering a project acceptable. Those reasons must be based on
substantial evidence in the Final SEIR or elsewhere in the administrative record (CEQA
Guidelines Section 15093(Db)).

In accordance with the requirements of CEQA and the CEQA Guidelines, the City finds that the
mitigation measures identified in the Final SEIR and the Mitigation Monitoring and Reporting
Program for the Trumark Dumbarton TOD Residential Project, when implemented, will avoid or
substantially lessen virtually all of the significant impacts identified in the Final SEIR. However,
certain significant impacts of the Project are unavoidable even after incorporation of all feasible
mitigation measures. In addition to the significant and unavoidable impacts identified in the
Dumbarton TOD Specific Plan EIR, the Project would result in a significant and unavoidable
risk of accidental release of hazardous materials impacts. The Final SEIR provides detailed
information regarding this impact.

The City finds that all feasible mitigation measures identified in the Final SEIR within the
purview of the City will be implemented with the Project, and that the remaining significant and
unavoidable impacts are outweighed and are found to be acceptable due to the following specific
overriding economic, legal, social, technological or other benefits based upon the facts set forth
above in the Findings of Fact, the Final SEIR and the administrative record. Each of the
following specific overriding economic, legal, social, technological or other benefits (overriding
considerations) set forth below constitutes a separate and independent ground for finding that the
Project benefits outweigh its significant adverse environmental impacts and, alone, is an
adequate overriding consideration associated with the Project that outweigh the Project’s
significant and unavoidable impacts and are, therefore, considered acceptable, warranting
approval of the Project.

e The Trumark Dumbarton TOD Residential Project will be a critical component of
developing a sustainable community that includes a variety of residential, retail,
employment generating, and park and recreational opportunities in close proximity to
each other.

e The Trumark Dumbarton TOD Residential Project is consistent with and effectuates the
City of Newark’s General Plan and other applicable planning and zoning goals, policies,
objectives and requirements.

e The Trumark Dumbarton TOD Residential Project will foster compact, connected, safe
and walkable neighborhoods with convenient access to a future, planned transit station
along the DRC, existing employment centers, including Silicon Valley, parks and open
space, and commercial services.

e The Trumark Dumbarton TOD Residential Project is consistent with principles of
sustainability. It is intended to be a community that meets the needs of people and the
environment by providing energy efficient buildings, walkable streets, parks, open space,
habitat protection, and a diversity of housing opportunities.
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e Mixed-use communities, such as the one in which the Trumark Dumbarton TOD
Residential Project will be constructed, typically gencrate fewer auto trips per unit of land
use than single-use suburban developments, which in turn reduce automobile
dependence, gasoline consumption, greenhouse gas emissions and emissions of other
pollutants associated with automobile use. Fewer automobile trips associated with mixed-
use developments also reduce noise pollution and improve congestion on local roadways.

e The Trumark Dumbarton TOD Residential Project will provide convenient pedestrian
access to local businesses in the area, further facilitating reduced automobile dependence,
gasoline consumption, greenhouse gas emissions and emissions of other pollutants
associated with automobile use, noise pollution and improved congestion on local
roadways.

e The Trumark Dumbarton TOD Residential Project will provide 244 single-family
residential units, which will help the City meet its regional housing needs allocation.

¢ The Trumark Dumbarton TOD Residential Project, when compared to the other
alternatives analyzed in the Final SEIR (including the No Project Alternative), provides
the best available balance between maximizing the attainment of the Project objectives
while minimizing significant environmental impacts.

Considering all factors, the City finds that each of the above-referenced overriding
considerations constitutes a separate and independent ground for finding that the Project benefits
outweigh its significant adverse environmental impacts and, alone, is an adequate overriding
consideration associated with the Project that outweigh the Project’s significant and unavoidable
impacts and are, therefore, considered acceptable, warranting approval of the Project.
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1.0 INTRODUCTION

This statemneat of findings addresses the potentially significant cnvironmental impacts associated with the
Dumbarton Transit Criented Development (TOD) Specific Plan located in Alameda County, California and
ase made pussvant to Section 15091 of the California Lavironmental Quality Act {CEQA) Guidelines, which
provide that:

(s} No public agency shall approve or catry out a project for which an EIR hes been certified which
identifies one or more significant ervironmental effects of the project unless the public agency imakes
one or more written findings for each of those significant effects, accompanied by a brief explanation
of the rationale for éach finding. The possible findings are:

(1) Changes or alterations have been yequired in, or incorporated into, the project which avoid or
substantially lessen the significant environihental effect 45 identified in the Final TIR.

(2) Such changes or alterations are within the responsibility and jurisdiction of anothet public agency
and not the agency making the findibg, Such changes have been adopted by such other sgency or
can and should be adopted by such othet agency,

(3) Specific cconomiic, lepal, soekil, technological, ot other gonsiderations, including prevision of
employment opportunities for highly trained workers, make infeasible the mitipation measures oy
praject alternatives identified in the Final EIR.

(b) The findings cequired by subsection () shall be supported by substantial evidence in the record.

Section 15092 of the CEQA Guidelines further stipulates that:

() A public agency shall not decide to approve or cawy out a project for which an BIR was prepared
unless either:

~ (1) The project as approved will not have a significant effect on the environment, or
(2) ‘Thenagency has:

(A) Eliminated or substantially lessened all significant effects on the environment where feasible g
shown in findings under Section 15091, and

(B) Determined that any remaining significant effects on the environment found to be vnavoidable
under Section 15091 are acceptable duc to overriding concetns as described in Section 15093,

Accotding to Section 15093 if the CEQA Guidelines:

) CRQA teqpires the decision-making agency to balance, as applicable, the econemic, legal, social,
techuological, or other benefits of & proposed preject agpinst its unavoidable enviconmental risks when
determining whether to approve the project. If the specific econumic, legal, social, technological of
other benefits of a proposed project putweigh the unavoidable adverse environmental effects, the
adverse environmental offects may be considered "acceptable.”

b) When the tead agenicy approves a project which will result in the occurrence of significant effects which
ate identificd in the Final RIR but are not avoided ot substantilly lessened, the agency sball state in
writing the specific rensons to support its action based on the Final BIR and/or other information in
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the tecord. The statement of overriding considerations shall be supported by substantial evidence in
the peeord. e ' '

c) 1F an agency makes a statement of overriding considerations, the statement should be inchoded in the
recotd of the project apprevat and should be mentioned in the Notice of Determination. ‘This
statement does not substitute for, and shall be in addition to, findings requited putsuant to Section
15091. )

As reguired by CEQA, the City of Newark (City), in adopting these findings, must also adopt a Mitigation
Monitofing and Reporting Program (MMRP) for the pioject, The MMRP, which is incotporated by reference
and made 4 part of these findings, meets the sequitements of Section 15097 of the CBQA Guidelines by
providing for the implementation and monitoring of measases intended to mitigate potentially significant
effects of the project.

Whenever these findings specifically refer to and adopt a mitigation mensure that will avoid ot mitigare &
potentially sighificant impact, that specific mitigasion measure is hecby made a Condition of Approval of the
Dumbarton TOD Specific Plan project.

1.1 PROJECT SUMMARY

The Dumbaston TOD. Specific Plan provides a comprehensive policy and sepulstory framework to uide
future development and redeveloprivent within the approximately 205-acre Dumbatton TOD Specific Plan
ares. The Specific Plan cstablishes the allowable lapd uscs, development regulations, design guidelines,
necessary infrastructire improvements, and an implementation plau to ditect fature development and
redevelopment of the Dumbatton TOD Spétific Plan atea. Implementation of the Specific Plan will sesult in
& mix of residential, office, retafl, parks and recreationsl open space uses. The following table provides o
summary of the land vee distribution within the Specific Plan area.

Land Use/Zoning Desigoation Total

Maximum Residential Units 2,500 wnits

Low Density Residential (LDR) 16.8 acres

Wedivn Density Résidential (MDR) 679 acres

Medium FHigh Density Residentisl (MHDR) 593 acres

High Density Residential (HDR) 5.0 acres

Retil (R) ' 50 acres (35,000 square feet)
Comemercial (C) 7.2 ncres (195,000 square feet)
. s . 6.1 acees (inchuding parking
Transit Station (T3) =)

16.3 acres (inclnding parkland
Parks and Open Space (POS) pravided through the City's
Parks Ordinauce)
Miscellaneous (M) 251 acres
TOTAL 200.7 acres
Findings of Foct/ ' 2 Avgust 2017
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1.2 ENVIRONMENTAL REVIEW PROCESS

In accordance with the requirements of CEQA and the CEQA Guidelines, 2 Notice of Prepatation (N OP) of
a Draft Envitorimetital Impact Repott (Daft BIR) ivas filed with the Stite Clearinghouse (SCH) Office of
Planning and Reseatch (OPR) on March 31, 2011. ‘The NOP was distributed to public agencies and interested
patties for a 30-day public review period, which extended from March 31 to April 30, 2011.

A Netice of Completion (NOC) of the Diaft EIR was filed with the SCH OPR on May 18, 2011. The Dyaft
BIR was circulated for  45-day public review period, which ended on July 1, 2011, During this public review
petiod, the City recéived written comments on the Draft BIR. Secion 15088 of the CEQA Guidelines
requires that the lead ageney responsible For the preparation of an BIR evaluate comments on environtinen tal
issues received from parties who soviewed the Draft EIR and prepare r written response addressing each of
the comments, A Final BIR was prepried for the project, which asseinbles in one document all of the
environmental information and enalysis prepared for the projéct, includlag comments on the information and
analysis contained in the Draft BIR and responses by the City to those comments.

Pursuant to Section 15132 of the CEQA Guidelines, thé Final BIR consists of the following:
(2) The Draft EIR, including all of its appendices.
{b) A list of peesons, organizations, and public agencies commenting on the Draft BIR.

{¢) Copies of all letters recefved by the City during the Draft EIR public review period and responses to
significant envitonmental points conceming the Draft BIR mised in the review and consultation
procese,

(d) Revisions to the Draft EIR.

() Any other information added by thic lead agency.

2.0 CEQA FINDING OF INDEPENDENT JUDGMENT

The City is the lead agency with respect to the Dumbseton TOD Specific Plan putsnant to the Section 15347
of the CEQA Guidelines. As noted above, Section 15091 of the CEQA Goidelines requires that the Inad
agency prepate weitten findings for identified significant dmpacts, accompanied by 4 brief explanation for the
rationale for each finding, The Final EIR for the project identified potentielly sighificant effects that could
result from project implementation, However, the City finds that the inclusion of ceutain mitigation measupes
as past of the project approvil will reduce most, but not all, of those effects to less than significant levels.
Those impacts that are nat reduced to less than significant levels are overridden due to specific project
benefits identified in 2 Statement of Overriding Considerations provided below in Section 7.0,

In accordance with CEQA and the CEQA Guidelines, the City adopts these findings s past of its approval

of the project. Putsuant to Section 21082.1(c)(3) of the Public Resources Code, the City also finds that the
Final BIR reflects the City’s independent judgtment as the lead agency for the project.

3.0 ADMINISTRATIVE RECORD

The record, vpon which all Andings and determinations related to the approval of the project are based,
inchades the following:

A —————
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¢ The EIR and 4l documents referenced ini or telied upon by the EIR.

¢ All prior and present information (including writien evidence and tesumnny)pre:;dmezli}}"' -El-i-t.j"_:&éiﬂff o
the Planning Commission and City Council selating to the EIR, the approvals, and the project.

¢ All prior and present infoimation (inchiding weitten evidence and testimony) presented to the Planning
Commission and Gity Council by the project sponsor and consultants. '

¢ All final applications, letters, testimony, ‘exhibits, and presentations presented by the project sponsor
and consultants to the City in connection with the project. -

o  All final information (inclading writlen evidence and testimony) presented st any City public hearing or
City workshop telated to the project and the EIR.

& For dogumentary and information putposcs, all-City-adopted Tand use plans and ordinances, including
without limitation the.genetal plan, specific plans and ordinances, tojether With envitonmiental review
documents, findings, mitigation monitoing programs and other documentation relevant to planned
growth in the ares,

¢ ‘The MMRP for the project.
Al other docurents composing the record puesuant to Public Resources Codé section 21167.6(e).

The ciistodian of the.documents and othes materlals that constitute the record of the proceedings vpon
which the Gity's decisions nre baved is ‘Vatrence Grindall, Community Development Diteciot, or his
designee. Such documents and other matetials age located at the Newatk Community Development
Department, 37101 Newatk Boulevard, Newark, CA 94560,

4.0 FINDINGS OF FACT

The following sections make detailed findings with respect to the potential effects of the project snd refey,
where apptopsiate, to the mitigation measures set forth in the Final EIR sud the MMRP to avoid or
substantially reduce potentially significant adverse impacts of the project. The EIR and the administrative
secord conceming the project provide additional facts in support of the findings herein. The Final EIR is
hereby incorpotated into these findings in its entizety. Furthermore, the mitigation mensutes set forth in the
Pinal BIR and the MMRP dte incorporated by refetence in these findings. The MMRP was developed in
compliance with Section 15097 of the CEQA Guidelines and is provided under sepasate cover.

4.1 . POTENTIALLY SIGNIFICANT BUT MITIGABLE IMPACTS

Pursuant to CEQA Guldelines Sections 15091(2)(1) and 15092(b), and to the extent reflected it the IZIR ang
the MMRP, the City finds that changes or alterations have beett xequired to, or incotporated into, the
components of the project to mitigate or avoid potentially significant effects on the environment, Based on
the snglysis contained In the EIR, the following, impacts have been determined to fall withip the categoty of
impacts that can be tednced fo less than sipnificant levels with implementation of the itigation measures set
forth below. -

o  Air Qualify (potential impacts tesulting from air pollutant cmissions during short-ierm construction
activities and long-texm project epetations)

& Biological Rerources (potential impaots Yo salt massh hatvest moeuse, nesting zaptots, western
burrowing owl, tricolored blackbird, salt matsh coiron yellowthroat and other nesting passerine
birds, special-status plant species, wetlands and waters of the U.5./State, and protected trees)

¢ Cultural Resouvrces (patﬁxtial impacts to historical, srchdeologieal and paléontolopical tesovrces and
human tethains)

Flndlﬁgﬂ of Facl/ 4 Avgusi 20711 -
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¢ Geology and Soils (potential impacts resulting from selsmic sk, soil erosion, unstable soil and
cxpansivc SOI!I) “a ST O o ) TToTm T

¢ Greenhouse Gas Emissions (potential impacts associated with greenhotise gas emissions)

¢ Hazards and Hazardous Materlals (potential impacts associated with accidental release or eposure to
hazardous materials)

¢ Hydrolopy and Water Quality (potential impacts assaciated with erosion and/or siltation, oh or o ffsite
flooding, exceedance of storm deainage system capacity and additional soutces of pollated ranoff)

¢ Noise (potential impacts resulting from shori-term increases in noise and ground-borne vibeartion
during consteuction, exposure of future residential uses to noise from folure commuter train service,
and long-term increaves in traffic noise)

¢ Public Services, Utilities and Sesvice Systems (potential impatts to existing wastewater conveyance
facilities)
Recreation (potential impacts resulting from the congtruction of recreationnl facilities)

Traffic (potential impacts resulting from the deterioration of the level of service at several intérsec tions)

4.1.1 Alr Quesdity

Summary of Potential impacis

An evaluation of potential impacts froin air pollatant emissions duting cotistruction activities and long- tegm
praject operations is foind in Section 4.2 (Air Quality) of the Draft KIR.

Construction activities during development allowed by the Dumbarton TOD Specific Plan would result in
fugitive dust (PMio and PMos) emissions, exhaust from the operation of vehicles and cquipment on the
project site, and additional dust from grading and hauling activities associnted with site prepatation. It i
possible that ashestos-containing materdals exist in buildings that mey be modified or demolished and
natarally ocouring aghestos (NOA) has been identified within the project area. '

‘e Dumbarton TOD Specific Pln includes space for a futuge multi-modal transit station that would inchade

comranter teain service, Based on the land use plan, residential uses have the potentisl to be located jn

proximity to the transit station, Dicsel trains arc 2 common source of tosic air contaminants (TACs) and
- PMzs emissions and require adequate buffers and/or other mitigation,

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or altesations have
been required in or incorporated into the project, which would mitigate or avoid potential impacts from gir
pallutant emissions duting constiuction activities and long-tesm. project operations as identified in the Final
EIR, The City further finds that the change or alteration in the project or the requicement to impose the
mitigation as a condition of project approval is within the jurisdiction of the City to require, and that this
mitigation is approptiate and feasible.

Facts in Suppeort of Findings

Short-term air quality impacts during construction will be less than significant with implementation Mitigation
Mensures 4.2-12 and 4.2-b, which requite jmplementation of Bay Area Air Quality Management District
(BAAQMD) “basic™ and “additional” messures to reduce sir pollutant emissions during constructon. Long-
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terin impacts associated with the proximity of the future kransit station to resiclential uses will be mitigated to
less thanh significant with impleraenetion of Mitigtion Measure 4.2-2, wlhich requites - minimuny of 1,000
fect between the future transit station and residential uses or filtered air supply systéms.

4.1.2 Blologlcol Resources

Summary of Potential Impacts

An evaluation of potenitial imgacts to special-status species, nesting bitds 4ind raptors, wetlands and waters of
the 11.5./State, and protected trees is found in Section 4.3 (Biologicai Resovrces) of the Draft BIR.

The salt marsh harvest mouse is a federal and state listed endangered species. 1t Is found in salt massh
habitats that ate doninated by picklewesd, Pascels within the project arca that will be developed contain
pickleweed that could support the salt magsh harvest mouse. Switable nesting habitat for white-tailed kite,
ted-talled hawk, northetn hexticr and western burfowing owl octuts within the project area. Commeon
passetine yirds and other birds with special-status, such 4s the tricolored blackbitd and salt marsh comman
yellowthtoat, could be itnpacted by fature development activities within the projert aten, including loss of
nesting habitat, disturbance to nesting birds and death of adults and/of young, The project atea provides
snitable habitat for special-status plahts, which could he impacted by the project. Puturé development within
the project area will result in the fill of wetlands and waters of the U.S./State, and the removal of trees
protected by the City’s Municipal Code; Project-telated impacts would be cumulatively considesable when
combined with other prajects in the region.

Findings

The City finds that, pursvant to Section 15091{)(1) of the CEQA Guidelines, changes or altexations have
been required in or incorporated into the project, which mitigate or avoid potential impacts 10 special-statue
species, nesting birds and raptors, wetlands and watets of the U.5./State, and potected trees as identified i
the Final EIR. The City forther finds that the change ot alteration in the project or the requitement o impose
the mitigation as a condition of project approval is within the jusisdiction of the City to require, and that this
mitigation is appropridte and feasible.

Facts In Support of Findings

Potential impacts to the salt matsh harvest mouse awill be less than sipnificant with implementation of
Mitigation Measure 4.3-1, which tequires preparation of a Habitat Assessment to determine presence of
sitable habitat and pre-conssruction measutes. Implementation of Mitigation Measures 4.3-2 through 4.3-4
requiring pre-construction nesting surveys, approptiate non-disturbance buffers and o Mitigation Plan {for the
western burtowing owl), if nests ave identificd, will ceduce impacts to hesting raptots, the Westetn burrowing
owl and nesting passerine birds to less than significant.  Poteatial impacts to speciak-status plant species will
be less than sigoificant with implementation of Mitigation Meagure 4.3-5, which requires pre-construction
plant surveys and implementation of specific meagures, if special-status plints are found. Implementation of
Mitigation Measuce #.3-6, requiring @ wetland delineation, if not slready completed, verification of the
delinéation by the Aemy Cotps of Enginieers (ACOE), puthorization of any fill of wetlnds and/or waters of
the U.8./State, and mitigation compegisation, will reduce impacts to wetlands and/of waters of the U.S./State
to less than significant. Potential impacts to protected trees wilt be loss than significant with implementation
of Mitigation Measure 4.3-8, which requites  tree permit, tree teplacement at 2 1:1 tatio and a Tree
Management Plan,  Implementation of mitigation for project-relnted bmpacts would reduce cumulative
impacts to less then significant.
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413  Cultural Resources
Summeary of Potential impacis

An evaluation of potential impacts on historical, archaeological and paleontolegical resources and huinan
remains is found in Section 4.4 (Cultural Resources) of the Deaft BIR.

Thete ate no tecorded archaeological resources, including prebistotic sites and no recorded, reported o
known Native Ameriean sites located in, adjacent or near the project- area, In addition, oo historic resourees
have been formally recorded or reported. Mevestheless, given the Jacation of the project nten adjncent to
. historie salt matshlands nt the edge of San Francisco Bay, the atea is considered to be moderately sensitive for
archacological resoutces; including histotic resources and human remaine. Thus, ground disturbinig activities
have the potontial to damage or destroy unknown cultural tesources. - Althoughi rio paleontolapical resaurces
are knowh to exist in the project atea and it has a tow sensitivity for such resonrces, the pregence of unknewn
paleontological tesorces canmot be suled out. Gronnd disturbing activitics have the petential to damage ot
destroy uttknown paleontological resourees. aniecbrql;[’teﬁ impacts would be comulatively considerable
when combined with other projects in the region.

Eindings

The City finds that, pugsuant to Section 15091¢a}(1) of the CEBQA Guidelines, changes or alterations have
been requited in or incorporated into the project, which mitigate ot aveid the potential impacts on historical,
archsealogical and paleontological resources and human sorains as identified in the Final EIR. The City
further finds that the change or alteration in the project or the fequitetnent to impose the mitigation as 4
‘condition of project approval is within the jurisdiction of the City to zequive, and that this mitigation is
appropriate and feasiblc. '

e

Feiets in Suppont of Findings

Potential impacts to archseological and paleontolopical resources and human remains will be less than
‘significant Jevel with implementation of Mitigation Measures 4.4-1a, which fequires training of construct
crews on the mechanisms used to identlfy cultueal resources and to caution them on the implications of
knowingly destroying cultural resurces or removing artifacts or human remains from the project area. “Ihis
mitigation mensure also includes specific steps to take showld subsurface deposits believed to be cultuial and
hwigah in origin ate discovered. Implementation of Mitigation Measure 44-1b, requiring the evaluation of
existing buildings or stmctures or the Union Pacific Rallroad corridor that will be affected by the project for
inclusion on the Mational Register of Histaric Places, will teduce impacts to historical resources to less than
significant. Tmplementation of mitigation for project-related impacts would reduce cumulative inypacts to less
than significant.

4.1.4 Geology and Soils

summanry of Potentiol Impacs

An evaluation of potential impacts associated with selsmic tisk, soil erosion, unstable soil and expansive soil is
found in Section 4.5 (Geology and Soils) of the Dati EIR.

Fatute development within the Dumbarton TOD Spécific Plan arca will involve construction of structures in
a scismically active region. Consequently, the project avea wilk likely experience moderate gfound shaking
duiing earthquakes occurring on offsite fults and sccondary events such as liquefsction or landslides that
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could expose people or structures 1o the dsk of loss, injuty or death, Vegetation temoval and grading
associated with Futare developinent within THe piojéct area will expose soil and herease) thepotentit-for soil
erosion from wind or stortmwater runoff. Soil conditions within the project area have the potential fos
differential settlement that could damage stroctures. In addition, the project area is vndetlain by clayey,
expansive soil that has a high shrink/swell potential that could damage stmctutes.

Findings

The City finds that, pursuant to Section 1509%(s)(1) of the CEQA Guidelines, changés or slterations have
been requited in or incoporated Into the project; which mifigate or avoid potentisl impacts assotiated with
scismic risk, soil exosion, unstable sofl and expansive sofl as identificd in the Finaf BIR. The City futther finds
that the change or alteration inn the project or the requirement to impose the siitigation as a condition of
project approval s within the jurisdiction of the City to require, and that this mitigation s approptiate and
feasible.

Facts in Support of Findings

Potential impacts associated with ground shaking, seismic-velated lquefaction and landslides, soil erosion,
unstable sofl and expansive soil will be less than significant with implementation of Mitigation Mensure 4.5-1,
which requites prepatation of n desigh-level geotechnica investigation for individual properties within the
ptoject area ptior to theit development and implerientation of recommended venstraction measures
identifiedl in the investigation, In addition, Mitigation Measutes 4.5-2 and 4.5-3 require coordination with the
Alameds County Water Disteict {ACWD) to ensute compliance with ACWD Ordinance No. 2010-01

#.1.5 Greenhouse Gas Emissions

Summary of Potentlal iimpacis

An evaluation of poteatial impacts related to greenhouse. gas (GHG) emissions is found in Section 4.6
(Greenhouse Gas Fimissions) of the Draft EIR.

The Dunsbaston TOD Specific Plan is part of a regional effost to réduce vehicle trips and GHG emissions,
suppot teansit and enhance the quality of life in the rogion. It is & Priotity Develapment Area as 4 part of the
Sustninable Communities Stratégy development,  Although the project will genemte GHG emissions,
sustainable practices will be incotporated into the project design, incloding water, enetgy, solid waste, and
transportation efficiency measuses to reduce project GHG emissions to 27.92 puicent below the business e
usual scenario.

Findings

The City finds that, pessusnt to Section 15091@)(1) of the CEQA Guidelines, changes or alterations have
been requited in or incorporated into the project, which mitigate or avoid potential impacts related to GHG
ernissions as identified in the Rinal RIR. The Gty further finds that the change or alteration in the project or
the requiretnent to linpose the mitigation as a conditiun of project approvat is within the juriediction of the
City to requite, and that this mitigntion is appropeiate and feasible.
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Facts in Suppaorl of Findings
Implementation of Mitigation Measure 4.6-1, which will cns;;rc that proposed project desigh features are
incorporated in future development plans, will reduce impacts to less than sipnificant.

4.7.6 Hazawcls amed Hazerdeous Materials

summary of Petential impacis

An evaluation of potential impacts associated with hazardous materials sites and accidental telease of
hazardous matesials is found in Section 4.7 (Hazards and Hauardous Matetials) of the Draft RIR.

Bight propertes within the Dumbarion TOD Specific Plan aren are known to bave contiminated
groundwater and soils. For all eight properties, soil and water sampling have been performed through
contaminant testing and disclosure documentation. Mitigations associated with remedintion of properses
have heen identified and appsopriate pollutant thtesholds that need to be achieved prior to development have
been established, In addition, use of hazardous materials in the project area after construction may creste a
hazard if accidentally released into the environment.

. Findings

The City finds that, pussuant to Section 15091(a)(1) of the CEQA. Guidelines, changes or sltexations have
been tequired in or incorpstated into the project, which mitigate or avold potential impacts associated with
hazardous materials sites and accidental rclease of hazatdous mwatetisls as identified in the Final EIR. The City
further finds that the change ot slteration in the project or the tequitement to tmpose the mitigition as 2
conditibn. of project approval is within the jurisdiction of the City to require, and that thds mitigation is
appropriate and feesible.

Facts in Support of Findings

Potential lmpacts associated with developrent on sites with known contaminated groundwater and soil and
accidental release. of hazardons materials into the ehvironment will be reduced to less than significant with
adherence to foderal, state and local standaxds and implementation of Mitigation Mersutes 4.7-1a through
47-1e. Mitigation Measure 4.7-1a requites the property owner to: 1) summatize available nformation
reparding soil and graundwater contamination; 2) perform a data gap analysis; 3) detesmine whether any
additional investigation is needed; 4) provide either a Health Risk Assessment (HRA) ox Peasibility Study
(FS); 5) based on the HRA ot as set fotth in the FS, develop remedinl options to address the identified gks;
and 6) submit a report to the Oversight Agency. Remedial action plans, risk management plans and health
and safety plans will be required a5 determined by the Ovessight Agency for « given property, if not already
completed, to prevent an unacceptable risk to human heelth, including workers duting and after constraetion.

Mitigation Measuee 4.7-1b yequires areas that will be graded to'be cleared of debris, significant vegetation,
pre-existing abandoned utlitics, buried sttuctures and asphalt conctete and Mitigation Moensure 4.7-1c
requites testing of impott solt needed for furure devélopment for toxic substances. Mitigation Mensure 4.7-
1d requires areds within the project aren with NOA to be confivmed, any necessary perinits obtained frgm the
BAAQMD, and implementation of dust contzol measures and an NOA air monitoring program, Midgasion
Measute 4.7-1¢ provides guidance for development of propertics where NOA is known to oreur.
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417  Hydrology, Drcinage ond Water Quallty

Ssummary of Potentlal Impacts

An eveluation of potential impacts associated with crosion end/or siltation, on or offsite flooding,
exceedance of storm draibage system capacity and additional sources of polluted vunoff is found in Scection
4.8 (Hydtology, Drainage and Water Quality) of the Diaft BIR.

Future developnient within the Dumbarien TOD Specific Plan area will involve vepetation removal, grading,
and the constuction of buildings, roads, sidewalks, drdveways and parking lots, which will alter existing
deainage patterns and inceease the potenial for erosion and/or siimtion. The project will also result in
changes to absorpiion rates, drainage patterns, and the corresponding kate and amount of surface WROGEF that
couldl cause flooding on or offsite, exceed the capacity of the existing starm draitiage system and provide
additianal sources of polluted runoff. Portions of the project aren that are located notth of the Sas Francisco
Public Utilities Commission (SFPUC) right-of-way will likely requite crossings of the Heteh Hetchy Pipaline.
Any proposed crossings will need to be verified to ensure that there is sufficient depth to sliow the storm
drainage lines to pass ove the pipeline.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or altetations have
been required in of incorporated into the project, which mitigate ot avoid potentidl impacts associated with
erosion and/6x siltation, on or offsite flooding, exceedance of stotm drainage systém capacity and additional
- soutces of polluted ronoff as identified in the Final BIR. The City further finds that the change or alteration
in the project or the requirement to impose the mitigation as a cohdition of project approval is within the
jurisdiction of the City to tequire, and that this mitigation is appropsiate and fénsible.

Facls In Support of Findings

Implementation of Mitigation Measure 4.8-4, which requires preparation of detailed site-specific hydrology
reports, and compliance with the requirements of the General Peenit and other federal, state and local
policies and regulations, will reduce impacts associated with on or offsite flooding or increased amounts of
polluted tumoff w less than significant. New development will need to constract adequately sized storm
deainage facilities to convey onsite surface water runoff to existing storm deainage facilitles. These facilities
will be designed to carry storinwater at bulldaut of the individual devoloprnent sites, and will be subjett to
City and Alamedn Flood Control Distéict teview to vetify that they ate desjgned to sccommodate increased
flows, which will reduce potentin! impacts associated with the capacity of the existing stonn drainnge system
to less than significant. Implementation of Mitigntion Mensure 4.8-4b, which requires future projects
requiting storm drainage lines and water mging that crois the Hetch Hetchy Pipeline to include measures o
ensure that there is sufficient room for the storm drainsge lines to pass over the pipeline (Le., placement of
additional fill), will reduce impacts to less than significant.

4.1.8 Nolse

Summary of Polentlal iImpacts

Att evaloation of the potcntial impacts tesulting from shott-term increnses in noise and ground-boene
vibration duting construction, exposute of fture resldemtiol uses to noise from future commuter wain
service, and long-term increases it traffic noise is found in Section 4.10 (Noise) of the Draft EIR.
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Construction activities during fature development allowed by the Dumbarton TOD Specific Plan wilt expose
surrounding sensitive’ TECOPLOLs to moistamd gfﬁﬂﬁﬂ-ham&"ﬂbmmﬁ “Thie-profect-will-provide-space for a
mult-modal teansit station that will include comtnutex teain service. Twiins have the potential produce ngise
levels inn excess of the nogmally acceptable land use c_gmpmibilit}v standards for tesidential uses that wll he
located adjacent to the teansit corridor. During operauon, development within the pl:oject atea will result in
additional teaffic on adjacent £oadways, theteby incesasing vehicular noisc ifi the vicinity of the existing: and
propased land uses and resulting in offsite noise imppcts. When combined with other piojects, the increase in
ieaffic noise will be comulatively considerable,

Findings

The City finds that, pursuant to Section 15092{a)(1) of the CEQA Guidelines, changes or alterations have
been requited in ot incotposated into the project; which mitigate of uvoid potential impacts resulting from
short-term increases in noise and ground-berne vibration during construction, exposure of futueg resiciential
uscs to hoise from fatute commuter train sepvice, and long-tetm increnses in teaffic noise as identified in the
Final EIR. The City furthet finds that the change of slteration in thie project or the raquirement toimpose the
mitigation a6 a condition of project approval is within the jurisdiction of the City to réquire, and that this
mitipation is appropriate and feasible.

-Facﬂs in Support of Findings

Implcmcntaﬁon of Mitigation Mensures 4.10-1a and 4.10-1b will reduce construction noise impacts tey less
than sigmﬁtmn while vibratioh aisociated with construetitn will be reducedt to less than significant by
Mmgauon Mepsure 4.10-2. Mitigation Mensute 4.10-1a requires consitiction cotitractors to impletnent g
noise reduction progeam, including limitations on the hovws of construction, noise control techtiques For
‘ cqmpment and teucks, wsé of hydraulically or elecivonically powered impact tools wherever possible,
staucmm}’ noise sources lovated as far from adjacent receptors as possible, and the noisiest phases of
consgruction limited to ten days at a time, when feasible. Mitigation Measure 4.10-1b requires submission to
the City Building Inspeciion Division of a list of mensures to respond to dnd track complaints pertaining to
construetion roise, ongoing throughout demolition, grading and construction, Mitigation Measure 4. 10,2
requires noise control measures if pile diiving is necessary for byilding construction.

Potentidl noise impacts from commuter trains ob future residential uses will be less than significant with
implementation of Mitigation Mensure 4.30-3, which requires preparation of an Acoustical Assessment to
demonstrate that exterior and interior noise levels ate consistent with applicable land use compatibility
standards. Measures (e.g, attenuation barriers, dconstically rated wmdows, upgraded insulation, ete) will be
implemented where conditions exceed the nur_mally acceptable noise exposure level, Implementation of
Mitigation Measute 4.10-4, requiting the posted speed limit on Willow Street to be 35 miles per houe, will
reduce offsite vehicular noise impacts to léss than significant.

419  Public Services and Ulilities

Summnary of Potential impocis

An evaluation of potential impacts on existing wastewster conveyance facilities is found in Section 4,12
(Public Services and Utilitles) of the Draft BIR.

Existing sewer pipelings that will seeve the Durnbarton TOD Specific Plan area may not be sized o
accommodate project buildout. In addition, dual 33-inch sewage force mains under the project srea will likely
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requite steuctural upgrades or relocation as a tesult of future development. A 14-inch geavity sewer ling in
Enterprise Drive may also requite stractugal iipgeades, T

Findings

‘The City finds that, pussuant to Section 15091(a)(1) of the CEQA Guidelines, changes or alterations have
been required in or incosporated into the project, which mitigate or avoid petential impacts ot existing
wastewnter conveyance facilities as identified in the Final EIR. The City fuither finds that the change or
slteration in the projeet ot the reguirement t0 impose the iitigation as a condition of project approval is
within the jurisdiction of the City to require, aind that this mitigation is appropsiate and feasible.

Facts in Support of Findings

Tmpacts to existiig wastewater conveyance facilities will be less than significant with implementation of
Mitigation Messure 4.12-2, which requites installation of any necessary iinproveinents, beyond those alrcady
included in the Union Sanitary District Master Plan and updated fee progeam.

4.1.10  Recregilon

Summary of Polential Impacts

An evaluation of potential inipacts potential ifpacts resulting from the constiuction of secteational facilities
is found in Section .13 (Recrention) of the Deaft EIR. :

The construction of propesed recreational facilities could result in temporaty increases in air emissions, dust,
noise and erosion from a verlety of construction activities, including excavation, grading, vehicle travel on
unpaved surfaces, and vehicle and equipment eshaust.

Findings

The City finds that, pussuant to Section 15091(@)(1) of the CEQA Guidelings, changes or alterations have
been tequited in ot incotporated into the project, which mitigate or avoid potential impacts tesulting from the
construction of recreational facilitics as identified in the Firal BIR. The City Facther finds that the change or
altetation in the project or the requisement to impgse the initigation as a condition of project approval is
within the jutisdiction of the City to require, nnd that this mitigation is apptapriate and feasible.

Facts in Support of Findings

Im}il‘ementatioﬁ of Mitigation Measures 4.2-1a and 4.2-1b and Mitigation Measuzes 4.10-1a, 4.10-1b and 4.10-
2 will reduce tetiiporary cohstruction impnets to Joss than significant, s deseribed above in Sections 4.1.1 and

4.18.
4.1.11 Traffic
Summury of Polential impocts

An evaluation of the potential traffic impacts is found in Section 4,14 (Traffic) of the Draft BIR.
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‘The addition of projeet traffic to the existing roadway network will cavse uperations to degrade from an
acceptable level of service (LOS) (ie, LOS C or betted) to vitacceptable LOS D, Eror T, or'it would
exacetbate unacceptable operations by increasiig the average interscction delay by four or more seconds at
the following thtee intersections:

1, Willow Street/Thornton Avenae
2. Willow Stteet/Entetprise Drive
3. Cherry Street/Mowry Avenue

In addition, the Willow Steeet/Enterprise Drive intersection also mests peak-hout signal warsants during the
AM and PM peak houts.

The addition of project waffic under futvre year 2035 (cumulative) conditions will cavse intersection 1.OS to
degtade ﬁ'ﬂm acceptable to unacceptable or exacerbate operations by Increasing, the average delay by four or
more séconds at the following five intetsections: -

Gateway Boulevard/Thotnton Avenue
Wiltow Stiest/Thomton Avenue
Willow Street/Enterptise Drive
Chegry Street/Mowry Avenue

1-880 NB Ramps/Mowry Avenue

o 8 b

The Willow Strect/Enterprise Drive intcesection also meets peal-hovt signal wareants during the AM and
PM peak hones,

Findings

The City finds that, puxsuant to Section 15091(a)(1) of the CEQA Guidelines, changes ot alterations have
been required in or incorporated into the project, which mitigate or avoid potential teaffic impacts as
identified in the Final EIR. The City further finds that the change or alteration in the project or the
requirement to impose the miligation as a condition of project approval is within the jutlsdiction of the Ciry
to require, and that this mitigation is appropridte and feasible.

Faci§ in Support of Findlngs

Impacts to the intersections of Willow Street/ Thotnton Avenue, Willow Street/Enterprisc. Drive and Cherry
Street/Mowry Avenue under existing plus project conditions will be jess than significant with implémentation
of Mitigation Measure 4.14-1, which requires copsttuction of specific improvements identified in the Final
EIR at each intetsection. Tmplementation of Mitigation Measures 4.14-6, which requires eonstruction of
specific improvements identified in the Final EIR at the intersections of Gateway Boulevatd/Thornton
Avenue, Willow Street/Thornton Averne, Willow Steeet/Entorprise Drive, Cherry Street/Mowty Avenue
and 1-880 NB Ramps/Mowsy Avenue, will reduce impacts at each intersection under future year 2035
conditions to less than sipnificant,

4.2 ENVIRONMENTAL EFFECTS THAT ARE CONSIDERED SIGMIFICANT AND
URAVOIDABLE IMPACTS

T'his section identifies the significant and unavoidable impacts that require a Statement of Dvcrridiug
Considerations to be issued by the Gity, pugsuant to Section 15093 of the CEQA Guidelines, if the project is
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approved. Based on the analysis contained in the RIR, the following impacts would be significant and
unavoidable: o L , .

¢ Traffic (degrade an acceptable intersection LOS to an unacceptable LOS under existing plus project
conditions at one intetsection, incrense demiand on wansit service, dégtade acceptable LOS at five
intersections {0 unacceptable LOS utder future year 2035 conditions, and degrade operations on five
roadway segments under fature year 2035 cosiditions.

42,1 Troffic

Summary of Signlflcont and Unavoidable Impacis
An evaluation of potential traffic impacts is found in Section 4.44 (Traffic) of the Draft BIR.

‘The addition of project traffic to existing conditons would cause the intessection LOS at Cedar
Boulevard/Thoraton Ave to degrade from acceptable to unacceptable during the PM peak hour and
exacerbate opetations by increasing the avetage delay by four or inote seconds during the AM peak hour,
The project’s increased demand for transit service may not be met by Duinbarton Rall Corridor (DRC)
peoject, as the fature of the DRC project is uncestain and improved bus service i the Specific Plan area
cannot be guaranteed, a it is under the jurisdiction of Alameda County (AC) Transit,

The addition of project teaffic under future veat 2035 conditiens will cause intorseciion LOS 1o degrade from
aceeptable to unaereptable ar exacetbate operations by iticrensing: the average delay by four or mote seconds
at the following five intersections: ’

5R-B4 Bastbound Ramps/ Thotnton Avenue
Cherry Sireet/Thoruton Avenue

MNewatk Boulévard/Thotnton Avenue
Cedat Bowlevard/Thoraton Avenue

Chezry Street/Central Avenue

oAl o

The addition of project traffic under future year 2035 conditions will also degrade operations on the
following five roadway segments:

- 1-880, from SR 84 Eastbound to Thosnton Avenme
1-880, from Mowry Avenue to Stevenson Boulevard
Tharnton Avenue, from Witlow Street to Spruce Street
Thotnton Avenve, Fror Spruce Strcet to Cherry Street
“Fhotnton Avenue, from Cedar Boulevard to 1-880 Sonthhound Remps

ok W=

Findings

Tle City finds that, putuant to Section 15001(a)(3) of the CEQA Guidelines, specific economic, legal, social,
technological, or other considerations make infeasible the mitigation sneasures identified in the Final EIR.

Facls in Support of Findings

Tmpacts to the intersection of Cedar Boulevard/Thozaton Avenue would be less than sipnificant with
jmplementation of Mitigation Measure 4.14-1 requiring an additional westbound left turh Jane from Thormton
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Avenue to Cedar Boulevard. While no project traffic is added directly to this movement, the addition of this

lane wauld imptove overall jnterscction operations. However, due to the limited sight-of-way available along

Thotnton Avenue and potential secondary impacts (such as increased pedestiian crossing distinces), this is
not feasible. Therefore, this impact is significant and enavoidable,

Implerentation of Mitigation Mcasure 4.14-2 requiting the City to coordinate with AC Transit to improve
bus service to the Specific Plan area would seduce impacts 1o less than significant. However, ultimate
implementation would be under AC Transit’s jurisdiction and cannot be guatanteed. Thus, the irapace is
sighificant and unavoidable.

An additional eastbound right turn lane on the SR 84 Bastbound OFERamp at the intersection of SR g4
Eastbound Ramps/Thotnton Avenue would mitigate the Impact at this intersection to less than signiifican).
However, this intetscction is ouwside of the City’s jusisdiction. SR 84 is a Caltrans-contralled facility, and
impleirientation of this ritigation messure canuot be guatanteed. Thercfore, this impact is significavar ang
unavoidable. '

As identified in Mitigatioh Measure 4.14-6, the following improvements would mitigate impacts vnder fupare
yeat 2035 conditions at the five intetsections Hst above but are infeasible for the reasons stated:

¢ An addifional eastbonnd sight turn lane on Thornton Averme would mitigate the impact at the
intersection of Cherry Street/Thotnton Avenue, However, due to the built out satuee of the City,
limited right-of-way is available ot the intersection. The City would need to exptcise eminent donaain to
obtain the right-of-way, resulting in impacts to the land owner on the southwest cotner of the
intersection. Additioally, potential fecondary impacts (rudi as incrégsed pedestrian crossing distances
and impacts o bicyelists in the comidor) would oceur with the improvement, Therefore, this
improvement is not feasible and the impact is significant and unavoidable,

¢  An additionnl northbound left tuen lane on Newark Boulevard to accommeadate the heavy left mn
movement would mitigate the impact at the intersection of Newark Boulevard/Thornton Avennpe,
While ne project traffic is added directly to this movement, the addition of this lane would improve
overall interseetion operations. However, due to the bult out nature of the City, liniited tight-of-way is
available at the intessection. The City would nieed to exercise eminent-domain to obtain the right-of-
way, tesuliing in impacts to the land owners on the southeast and sowthwest cotners of the
intersection. Additionally, potential seconday impacts (such as increased-pedestrian crossing distances
and impacts to bicyclists in the corridor) would ocopr with the improvement. Therefore, this
improvement is not feasible and the impact is significant and unavoidable.

¢ An qadditional westbound left turn lane on Thomton Avenue to accommodate the bigh lefe ruen
demand would mitigate the irmpact at the intérsection of Cedat Boulevard/Thornton Avenve. While
no project traffic is added directly to this movement, the addition of this lane would improve overs]
intersection opetations. However, dug to the built out nature of the City, limited tight-of-way js
availble at the intersection. The City would need to exercise ethinent domain to obtain the tight-of-
way, resulting in impacts to the land owners on the northeast and sontheast comats of the intersection,
Additionally, potential secondaty impacts (such as incressed pedestdan crossing distances and impacts
to. bicyclists in the cottidor) would oceur with the improvement. Thesefore, this improvement is npy
feasible and the impact is considered significant and uinvoldable.

¢ An addiional enstbound right wrn lane on Central Avenue would mitigate the immpact at the
intexscction of Cherry Stiget/Central Avenue. However, due to the built out nature of the City,
limited right-of-way is avaitable at the intersection, The City would need to exetcise eminent donygin to
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obinin the tight-of-way, resulting in jmpacts to the land owner on the southwest corfier of the
intersection. Additionally, potential secondaty iinpacts (such as increased pedesttian crossing distances
and irapacts to bicyclists in the cotridor) would oceur with the improvement. Therefore, this
improvement is not feasible and the impact is significant and unavoidable.

Mitigation for impacts to the five tondway segment listed above would requite adding travel lanes and

~widening toadways throughou the Ciiy. As thie City is bullt out, thete is little opportunity to widén roadways
within the available right-of-way. Therefore, any widening would sequie propetiy acquisition. Widening of -

Thorton Avenue could also tesult In segondary impacts to bieyclists and pedesteinns by ‘creatlog Jonger
crossing distances and creating a less comfortable enviranment for walking of bicyeling. Additionally, four of
the impacted soadway segments {on 1-880 and SR. 84) ate Calteans facilities, and not within the City’s
jutisdiction. Funding and ebastruction of any necessary improvements is uncetiain. Due to the number of
affected propesties and financinl Implications, along with the fact that the project canhot legally be
tonditioned upon the construction of improvemerits over lind over Which néither the applicant or the Ciry
has control, mitigation for toadway segment impacts is infeasible. Mitigation Measure 4.14-8 requiring the
payment of all applicable transportation-telated fees will pattially tnitigate the impacts of the Specific Plan,
However, since the fee progams will not fully fand afl the mitigation necesgary, the impact 10 roadivay
segmietats is significant and unavoidable.

Oveniding Considerafions

The environmental, economic, legal, social, technologieal, and other benefits of the project outweigh and

ovettide these potentially significant adverse impacts as more. fally desceibed in the Statéient of Overriding
Considerdtions, set forth in Section 7.0 below,

5.0 FINDINGS RE{GARD}ING CONSIDERATIONS THAT MAKE
ALTERNATIVES ANALYZED IN EIR INFEASIBLE

Based on the cntire record, the City finds that the EIR identified and congidered a reasonable range of
feasible alternatives to the proposed project which ate capable, to varying degtees, of réducing identified
impacts. The EIR evaluated three altemnatives in accordance with the CEQA Guidelines, including;

¢ Alternative 1: No Project/No Build
@  Alternative 2: High Density Residential
¢ Alternative 3: Medium-High Density Residential

5.1 NO PROJECT/NO BUILD

Under the No Project/No Build Alternative (Alternative 1), the development and redevelopment which
would be established by the Specifia Plan, namdly, a mix of residential, office, retail, public/quasi-public and
park and open space uses would not oeeur. The General Plat would riot be amenided, the Dumbatton TOD
Specific Plan would not be ndopted, and the site would not bie texoned. The zoning designations for the Jand
comptising the Specific Plan area would reminin a combination of High Technology Park District, Iimited
Industrial District and General Industrial Districr.  Therefore, under Alteedative 1, there wonld be no
immediate physical or operational changes withiti the Specific Plan srea and existing conditions weuld temaiy
unchanged.
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£1.1 Enélmnmenial Effects

Implementation of Alternative 1 would avoid the project’s significant and unavoidable traffic impacts as well
as potentially significant impacts assaciated with air quality, biological resoutces, cultural tesoutces, peelogy
and soil, GHG emissions, hydrology, diinage and water quality, noise, and public services and wrilities.
Becwuse the project site would remain largely as vacant, weedy industrial land and ficlds and would not he
replaced hy more complimentary land uses which énhance the ecxisting acsthetic values of the area, the
aesthetic impacts under Altetoative 1 would generally be greater in compatison to the preposed project. In
addition, without new residential and commereial uses, land values would nat increase to help absorb the cost
of remediation and thexe would not be incentives to facilitate the femediation of Specific Plan area.  Thus,
Alteenative 1 would result in a greater impact from hazatds ahd hazsrdous materials in comparison to the
proposed project. Under Altesnative 1, cuttent Tand use conflicts between the project area and existing
residences wonld vemain and result in grenter land use impacts than the proposed project

5.1.2  Relatlion to Projecs Objectives

Altetnative 1 would not meet the primary profect objectives of developing # wustainable community that
includes a variety of residential, retail, émployment penerating and recréationgl opportunities in  cloge
proximity to each other; providing a mix of housing oppottunities at a fange of densities from single-Family
detached. to miulti-family housing to mect the vatled housing nieeds of the community; crenting compuct,
connected, safe and walkable nicighborheods with convenient access to a future, planned wansit station along
the DRC, existing employment centers, including Silicon Valley, parks and open space, and. commercial
services; and providing a sufficient number of vesidential units within walking distance of the future planned
teansit station fo generate the ridership necessary to support the station if and when the DRC project is
implemented.

51.3 Feasibiilty

Alternative 1 is infensible berause it would not meet the project objectives. This alternative would niot provide
any of the specific social, economie, and other project benefits outlined abave or in the Statetment of
Overriding Considesations.

5.2 HIGH DENSITY RESIDENTIAL

Under the High Density Residential Alternative (Alternative 2), developraent would be concenteated around
the space provided for the futuce DRC teansit station. The mix of sestdentiel, office, retail, public/quasi-
public, and patk and open space uses would remain the same, along with the maximum of 2,500 residential
units. However, housing would consist of high density (60 units/acre). development an approximately 42
acres, rather than a vatiety of residential housing types on approximately 147.2 acres. The screnge proposed
for office, rewil and public/quasi-public wses would remain the same with approximately 35,000 square fect
of retail use and 195,000 square fect of office use. Under Alternative 2, the amount of park and open space
uses would increase from 16.31 acees to 121.5 acres. Thus, substantially léss area of the Specific Plan agen
would bé devéloped with hausing; however, the same number of units would be constryction.

5.2.1 Environmental Effects

Implementation of Alternative 2 would retuce impacts related to: aesthetics, air quality, biological resousces,
cultural resources, GHG emissions, hydrology, drainsge, and water quality, public servicen und utifitjes,
population and housing, recreation, and noise because less of the project area would be developed. Simitar or
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gteater impacts would result in ateas of geology and soils, havards and hazardous materials, lind use and
planning, and traffic under Altetnative 2. : :

522  Relafion fo Project Objectives

Alternative 2 would satisfy some of the project objectives, inclnding creating compact, connected, safe and
watkable neighborhoods with convenient access to a future, planned tsosit station along the DRC, existing
employment centers, including Silicon Valley, patks and open space, and commetcial serviees; and providing
a sufficient mmber of residential units within walking distanee of the future planned teansit station to
generate the ridership necessary to support the station if and when the DRC project.  However, this
alternative would niot meet the project objectives of implementing strategics to engure suceess for the Specific
Plan aren developers, hommebuildets, and the City; providing a mix of hansing opportunities at a tange of
densities from single-family detached to multi-family housing to meet the varied housing needs of the
community; effeciuating the City's Genetal Plan gouls, policies arid programs that requite 4 mix of housing
types at a range of densities and for a range of income levels; and encoutaging the development of a
predominantly vacant atea of land for its highest and best use.

593  Feusiblily

Alternative 2 is infeasible because it would not mect the project objectives. This alternative would not
provideé the mix of housing oppottunities needed to ensure success of Specific Plan developets, homebuilders
and the City, :

53 MEDIUM-HIGH DENSITY RESIDENTIAL

Under the Medinm High Density Residential Alternative (Altetnatlve 3), residential development would be
concentrated away froriy sensitive biological resources. The fix of residential, office, retail, public/quasi.
public and park and open space uses would remain the same, along with the maximum of 2,500 residential
units. However, housing types would consist of medium high density (30 units/acre) development on
approximately 83 acres, rathet than a variety 'of refidental types on approximately 147.2 acves. The acreage
proposed for affice, retail and public/quasi-public uses weuld remain the same and approximately 35000
squaze feet of tetail use and 195,000 square feet office use would be developed.

Under Altegnative 3, the ramainder of the Specific Plan area (not developed for vesidentinl, office and retail
uses) would be rezoned from the current industrial/R&D/ office zoning to patk and open space; the amount
of pack and protected open gpace uses would, therefore, increase from 16.31 acres to approximately 80.5
acres. Thus, substantiatly less of the Specific Plan ares would be developed with housing,

53.1 Environmenial Eifects

Implemeiitation of Alternative 3 would reduce fmpacts telated to: acsthetics, aic quality, biological resources,
culwral resources, GHG cmissions, lydrology, drainage, and water quelity, public sexvices and wtilities,
populition and Housing, recreation, and noise becpuise 1éss of the project aren would be developed. Similar or
greater impacts would result in aveps of geology and soits, hazards and hazardous matetisls, land use and
planning, and teaffic nnder Alternative 3.

53.2 Relotion to Project Objeclives

Aliernative 3 would satisfy some of the project objectives, including creating compnct, connected, safe and
walkable neighborhoods with convenient access to a future, planned wransit station along the DRC, existing
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employrhetit centess, inchiding Silicon Valley, patks and open space, and commereial services; and prowiding
a sufficient number of residentisl unies within walking distance of the futare planned teansit station to
generate the ridership necessaty to support the station if And when the DRC project.  Howeves, this
alternative would not meet the project objectives of implementing strategics to ensure success for the Sprecific
Pl atea developérs, homebuilders, and the City of Newatk; providitig 2 mix of housing opportunities at a
range of densities from single-family detached to muldi-family hovsing to meet the varicd houvsing needs of
thé community; effectuating the City's Genaral Plan goals, policies and progeams that tequite 1 tnix of
honsing types at s tange of densities and for a range of income levels; and encoutaging the development of a
predominantly vacant atea of land for its highest and best use.

53.8 Feasibilily

Alternative 3 is infeasible because it would not meet the project objectives, This altetnative would not
provide the mix of housing. oppertunitics needed to ensuze success of Specific Plan developers, homebuilders
and the City.

50  FINDINGS WITH RESPECT 1O MITIGATION OF SIGNIFICANT
IMPACTS AND ADOPTION OF MITIGATION MONITORING AND
REPORTING PROGRAM

Based on the eatire record before the City, and having considered the significant and unavoidable impacts of
thie project, the City hexeby determines that all feasible mitigation within the responsibility and jutisdiction of
ihe City has been adopted to reduce os avoid the poteitially significant impacts identified in the BIR, and that
no additional feasible mitigation is available to farther reduce significant impacts. The fessible imitigation
measutes ase discussed in Section 4.1 and are sot forth in the MIVRP,

CEQA provides that each public agency shall mitigate or avoid the significant effects on the environtnent of
projects it approves of carties out whenever ¢ is feasible ta do so (Public Resoutces Code 21001.1{b]}. In
initipatibj ot avoiding a significant effect of a project on the environment, a public agency may exetcise only
those express or implied powets provided by Taw other than under CEQA (Public Resources Code 21004).
The City has specific powess to mitigate effects that occur within its jutisdiction, namely within the City,

Section 210816 of the Public Resources Code requites the City to adopt a monitoring o compliance
program regarding the changes in the project and mitigation mensures imposed to lessen or avoid significant
effects on the environment, The MMRP for the Dumbartoh ‘TOD Specific Plan is liereby sdopted by the Ciy
because it fulfills the CEQA mitigation monitoting vequirements, as follows: ’

¢ 'The MMRP is designed to ensure complinnce with the changes in the project and mitigation measuzes
imposed on the project during project implementation

¢ Measures to mitignte ot avoid sigpificant effects on the environment ate fully enforceable thruugh
conditions of approval, permit conditions, ugtebments or other measures,

7.0 STATEMENT OF OVERRIDING CONSIDERATIONS

CEQA requires decision makers fo balance, as applicable, the economic, legal, social, technological or other
benefits of a project against its significant and unavoidable environmenil impacts when determining whether
to approve the Pmiect. if the apeciﬁc econonlic, lﬂgﬂl, aocia], tEChHDlOE'icﬁ] or Qﬂli!i‘ benefits of the prqje.ct
outweigh the significant and upavoidable impacts, those inpacts may be considered “acceptable” (CEQA
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Guidelines Section 15093()). When significasit imipacts aie not avolded of lessened, CEQA requires the
agency to state, in weiting, the specific reasons For considering a project acceptable. Those reasons smust be
based on substantial evidence in the Final EIR o elsewhere in thie adiministeative record {CEQA Guidelines
Section 15093(h)). .

In accordance with the requirements of CEQA and the CEQA Guidelines, the City finds that the titipation
measuges identified in the Final EIR and the Mitigatioh Monitoring aid Repotting Propram, swhen
implemented, will avoid or substantially lessen vitmally all of the significant Impaets identified in the Final
EIR for the Dumbagton TOD Specific Plan, However, certaln significant impacts. of the project are
unaveidable cven after incorporation of dll feasible mitipation measures. The project wonld fesult in
significant and unavoidable teaffic impacts. The Final BIR provides detalled information ngarding thesc
fmpacts,

The City finds that all feasible mitigation mensutés identified In the Finsl EIR within the purview of the City
will be implemented with the project, and that the remaining significant and unavaidable irmpacts are
outweighed and are found o be acceptable due to the following specific overtiding econorile, legal, social,
technological or other benefits baged upon the facte set forth above in the Findings of Fact, the Final EIR
and the administeative record. Each of the following specifie overriding econoniic, legal, sosial, technologien)
o othet benefits (overriding considesations) set. forth below constitutes -4 sepatate and independent ground
for finding that the project benefits outwolgh It significant adverse erivironraental impacts and, alone, is an
adequate overtiding considesation essociated with the project that ourweigh the project’s sighificant and
unavoidable ithprets and ate, therefore, considered acceprable, watkanting approval of the project.

4 The Dumbarton 'FOD Specific Plan will develop a sustinable commanity that ineludes a variety of
residential, tetail, employment genetating, and patk ahd recreational opportunities in close proximity 1o
each other. :

4 ‘The Dumbarton TOD Specific Plan is consistent with and effectuates the City of Newark's General
Plan and other applicable planning and zoning, goals, policies, objectives and requirerents.

¢ The Dumbarton TOD Specific Plan will create compact, connected, safe and walkable neighborhoods
with convenient access to s future, planned teansit stetion dlong the Dumbarton Rail Cerriler, existing
employment centets, including Silicon Valley, parks and open space, and commercial services.

¢ The Dumbarton TOD Specific Plan will facilitate development breed on the principles of
sustainability. It is intensded to be a community that meets the nceds of peaple and the environment by
providing erietgy efficient buildings, walkable streets, patks, open space, habitat protection, and a
diveysity of housing opportunities, ‘

4 Mixed-use devalopments, such as proposed by the Dumbartan TOD Specific Plin, typically generare
fewer apto teips pee unit of land use than single-use suburban developments, which in turn reduce
automobile dependence, gasoline consumption, greeniuse ges emissions and emissions of other
pollutants associated with mutomobile use. Fewer automobile trips associated with mixed-use
developments also reduce noise pollution and improve congestion on local roadsways.

¢ The Dumbatton TOD Specific Plan will provide employment and shopping opportunities ju a
centralized location, surrounded by housing, which provides the beneflts of reduced automobile
dependence, gasoline consumption, greenhouse pas emissions and emissions of othier pollutants
associated with autornobile use, noise pollution and improved congestion on local roadways,

¢ The Dumbaston TOD Specific Plan will provide a maximum of 2,500 residential wnits, which will helps
the City meet its reglonal housing needs allocation.

Findings of Facl/ 20 August 2011
Statement of Overniding Conskierotions

L L %L e Py e e, mamart




¢ The Dumbarton TOD Specific Plan, when compared to the ofher alternatives analyzed in the Final
EIR {includiny the No Project Altetnative), piovides that best availablé balance bigtween maximizing
the attainment of the project abjectives while tuinimizing significant environmental irapacts. '

Consideting #ll factors, the City finds that cach of the above-réferenced overriding considesations constitutes
a separate and independent ground for finding -that thie project benefits outweigh its significant adlverse
envirapmental impacts and, alone, is an adequate overriding considemtion associated with the project that
outweigh the project’s significant and weavoidable impacts and are, therefore, considered acteptable,
wattanting approval of the project.

———— .
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ORDINANCE NO.

ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
NEWARK AMENDING TITLE 17, SECTION 17.44.010 OF THE
NEWARK MUNICIPAL CODE BEING THE CITY OF
NEWARK ZONING ORDINANCE BY CHANGING THE
ZONING OF A SPECIFIED AREA IN THE CITY OF NEWARK
FROM ML (LIMITED INDUSTRIAL) TO MDR-FBC (MEDIUM
DENSITY RESIDENTIAL —FORM BASED CODES)

Section 1: Pursuant to Section 17.80.070 of Title 17 (Zoning) of the City of Newark Municipal
Code, the City Council of the City of Newark does hereby find that the zoning change embodied
in this ordinance is necessary and desirable to achieve the purposes of Title 17 (Zoning) of the
Newark Municipal Code; is consistent with the policies, goals, and objectives of the General
Plan, and promotes the public health, safety, morals, comfort, convenience, and general welfare
of the residents of the City of Newark.

Section 2: Title 17 (Zoning) and Section 17.44.010 “Zoning Map” thereof, being the City of
Newark Zoning Regulations, are hereby amended by rezoning and redistricting the territory in the
City of Newark, County of Alameda, State of California, from ML {Limited Industrial) to MDR-
FBC (Medium Density Residential — Form Based Codes), hereinafter described as follows:

All that real property designated as the project area on Vesting Tentative Map 8110 in the
City of Newark, County of Alameda, State of California as shown on Exhibit A, pages 1
through 6, attached hereto and incorporated herein by reference.

Section 3: Effective Date. This ordinance shall take effect thirty (30) days from the date of
its passage. Before expiration of fifteen (15) days after its passage, this ordinance shall be
published in The Argus, a newspaper of general circulation published and printed in the County
of Alameda and circulated in the City of Newark.

(Ord)




HerAren

Y|

e
s o T ¥102 0] AVOEAEE ALVa
e P
["AL —
HIENAN LHS oaIng "aasiEg

VIMOZTYD  AINNOD YOEWVIY  TEVADS 40 ALD

ALEEdOYd HSTIdIHING NYT2TOVINGD ¥ALVAVECIY SL o,
SNOLEOS JBEUIS ONY NYTE AMITLLL #WL | H
Oﬁ Mw HO&NMFH NYIIIOVNIVIT ONY ONITVES  6TL ¢ e
NYTEALS ¢ Y .,
dVIA HAILVINAL ONILSHA I, 0 i
TS [
SRS AL I GV S HELSLE YTSII BId SUVROLIY 3 U A o T ST 5 i §
S0Z T ISIEAY TUYd Tons o VIS BN | 1) JJI:!...!II:L m
CEHDIOR ATEATH oY HICAS dﬂvc.u id e U A m h
7L 0 T TN i i 80D-0f| 0260 N ,
£ A WY — () ¥ 2LyE SIS GO | 2 H
(@AY X G NGE 0O B | b T FYTIY ; o
HIZ T AVN (V0 SN ORI AR VG pr I i ﬁﬁmﬁ%&%n/ f ~ §
=u3p 2 o PO e T m. / \ CAIFVD v 7 SV s Sar, H i,
o b 10 Commens o e S o ot p gt SN 0 VS T ’ » E»-///,T /V\//?VV/V> //V/M/%V//V\Wn Vx _.v.r/.,../.r/ A //.r/v./ ///////////r/////// b
{SONCATY VASH 43 ALDS R34 €T CADM 197R) {59 OAVE) 6C'H. SY ITNL .W B — ol - ﬁ
HOILVATTS ‘LTS AOTIM IV 3THGAY NULNEOHL J0 R0 1ev3-Hunte Ll M ), Z ZmcHd
FHL LY L3 3844 ML LY 0 01 ol SHL YUVARIGE Abho d J ) i o i 8 i v Anicdd oy
TSI Y SHEE CSTY 29 0N IVARONEE HEL UG X0 ALD SAINEE T L ki
L7y BIKERS FRAHIITIL~ ,_ T 5 T )
JUSEE 4 59 DLYE WS AT § Ve s ! Lo . oy IR Y
(a5} NPLYOTESY SURHADINOK KB CHNVANNIY LELLYAN YA YA NHLW NVYD HkaLs— ' | T %4 x4 a £ 9 g
(5] MG 0 AID  LACHERR/IEES A WAL, MY s 2 o= | 3 5 =3 L),
e g 5 'sshl : 3 = o
ANV T AL AT MO0 T n E 3| A 07 W 17 L e fal L £ m i , f
8 NBHSICHET fL ) 3 MO8 SIHL 1 P WM " [=] 2 & ™
= - ]
100 B i Ze 5 B g g m_ & o by i H m I
{18l 8 4o 25 107 KOMKY 3 ] 3 T wr i
SN CBHOVLID NS € - 22 487 52 e 5 i o aml | TRV 1 o 5 m i
LO3BA THL I $3S62153 OUYIROSSY SEMCIHON L | o = .M“ It
A8 CDHYINYH O9 GHAR 39 0L S33uvd BONACD ONY ZITRIS 3UYAED TIv TINYIILMTY R QY AKSESRAD '3 LI - = r < — = = e kk..-“ —
7T e | [
o vred 5 ez Y 36 DHISHE el ,.l\m.. ’ s avonm YO GiETEvT R ,m
EE o g Y T I TSI I = - T luun lauw TN Y uuy T = termimam )
(AR SHESEE MHLR) e Mwuw_w.m .M:w.ﬂ.w.‘mhdﬁxw ﬂﬂ__mu_mm Pt == bb /I/Ah ) A% I ALY VN 0 S TN ao
SEINIS vnd msodud 5 u.d._.mmn _
W wmg AT AS HLTE L W L 11 1 i
BOm D260 SR EYd SSESY W mm. g ] o
WRLISTN L B0 NS 5 W mm nwwmw%nhhwuam%%_zq_q g8 S
g BG—p00~ =
Abiowt Mmﬂd“ﬁﬁ& m T_|H mmm i o Wwp La
LERTE Y3 S LNV T 1S mm ;
042U 0¥ EONEORNSS 017 ; M I
LY SNAISEDNTD TGN STOS ¥ m H g = ._,A(L
e (23] ¢ | i
ko E il
DEE, UK RORYE OIS g8t _
TH HGSHE P TV HOSWY) WTHEE K /TL
Ol oeli-ors (78] oc-@is (se) |1 d
SYORA VIROA LN I P
HEE YD TTIANYD i i
07 RIS VEF MAENE Sale i wf i
SENOH VML T 7 1 .

AW 1
"FALON TV EaIED i

Y

= =
, s
HALNOT] SR 7 W | H i
247 KENREROBEH RS i
SNLSDT 0L, JOINNED AR g 1] (S k) HiYd 3¢
01 UV 0V AL, B VARIS N —, ;smﬁ.l/




MSEHEE

=7

DMEERIEA AL TS
LS 5 40 s qsm QU AAVIIEYES AV
[R—— 1 e N
et SEEALAS i S 52
NI P —
U 'uosge
TS 90gi68 'Lesen i

VIROITYD  XINOOD WOTANYTY  IVMEN 40 X110

ALYHOYd ASTIIIHINA

0118 1OVl
s »  NVIdHLS DNILSTA

LYAMEYE 3N L
-l

JOMLSIO AXYIINYS WGHTL
‘atdl

g ETHY do dal
B 31 XL

=3

2

L_Y m — }

e e

2EE

téo

ALROHLIY LSHYWL DTN HYR
HOBSINGD 52U OMBAd CISEINYY 1S
LAY K40 TS

g

40 MRS

LIGHEYS IR AYLNYS
WIS ANLINT

LT DS

H

s

g
$eEnulay

|
2
EF

W
Wi d
AL )
T P
T Catel Wd e ol L] o
sz - - |
oL S00~-0F[0-260 NdY L |
WREND @ 3 P
FOLATR PO A & ¥ x. b | \ A_
SWTE e - )
LIRSS ST TN N BN i 1 W. .
o e —— g
B B / E._,.a ; Twp v E& i [
S / T V///./V | 2l
S R Fe= e _ ﬁ
w2 ] §.. F ﬁ.« . o =m0t Y .
B % o 4 ph
__ 3 i
SNOLLYIARYEEY u it a X T
YUY LMCICOVAYA ZOYNTYRG N A R W SEuT F3-143 E-21114 E- 211 MV i "
AINGE z Pl
YRV NGBV D = Jof
. Pl
A ']
VR T W_ N | AT
i
Ll
ARG L& | M _ o
AU LTHHSY i E o H b
=
S : VR
10 @ = / m g i
30n 20 B TLm ) et | e ! _m M A
e L . &
i ) -
o A N T -y ! ¥ B A I S o e SR B B B P N e errnaarine A = 1 Fial
IONFTIE W UM A4
T 4R Aulnes & O ¥ 0 TRV i . ,,r{ .
U NV 0L LAY d.nm T A S R R Y TN - Ko
LTIV TEH NG MRSLS [—
[GHio 8} Haa sote . . &
o g : B N ..g . - ¥
V0 2V 5 Tad/Rd) MY TS m m I
[oEgeE] F0 59 Dok
(2] A 0D mm 20-$00=0010~250 NI¥ L i
Aira 40 daL o ] _
MLAE  ~m—m———mmmm e L 53 !
IMAWH ——-—— —— - — by & i g H.\Jh & mm &
M 19 b z mm T ¢.~ B & ES |
3 L P V SN 4
B0 AT ————— i L
LEM N 7 | w q
ROLTERE TR S i 2

HINEDET




R

E .q " - =
L
i i e
T35 A Lo¥
ey | | R S BRIQVED 10T TVORAL
EINL —
YIEHMN L3HS obyleg 'Ussjied
FREOLTYD AINNCO YOUAVIY  VMEN 40 A0
ALIHdOUd HSTAQIHINA
NVId HOVNIVH{ % ONIVID DONILSHA
TS W LON
IF NOTLDES
hz%ma%l/ ANV
2% kﬁ .lul« :{
HEph Z0aVauaid
?ﬂ%ﬁﬁﬁzﬁsﬂﬂ ¥ E 5 nuﬂ%n ;nﬂ uwé
HIMED ANOKS 380K
MIEORINY
HENYEL 0300 NYe ey

1LI8) WA '8 T2d!
500-0F 10260 Nd¥|
FqYTIVE i

)

“ ERr)

oyl A8 a2
(2]

ANNANY YOI

R

¥V NOLLOES En moteE i = - ;
43 EL035 WIS SSAINL Xt LS . - o o n,o_ E. m.m..[\l = i
DO s MR a 1 S SR O . AR - w
Py SHISED e o _ T ,.Lnnadln_..ﬂuﬂ AR ﬂm m..mup w. o HAMM % /r/[/ N /15 .mﬁ.o ¥ l/
iy == = =
e =] m_w-i,jwr T ATW_ T TTTTTITE T
o 1 . Ly Ll | z L _, - _ I I3
LHEKISYS 307
iy i : T 4 ﬁpﬁw&m@u (0Bs3E ! 48 a5y {
MAZd0%d g E.,M,Hs Y f\aﬁ_ﬂgﬁ_s 0 S N?vauuwpmnmg N¥
el Ky W i _, f_ . i _\u i —




BEL

S e
e s o — TRl AT s e Lo
L et R VT SATEG BSTEI0ALNG
B PO S I "ORLEID EIVA GBRHAL
p HEE 0 A3 O W3 | _
HmAANK LTS Del £ OE 1 i * _
e R —
YRHQAITYD KIND0D YORAYTY  RIVAMEN 20 A1 _ t o gv—" T Gow ) .|
XI¥EI0Nd ASITYAING | ooz LT Lo
1 ‘SRrEATSN INLSE lanere | = 2 & .uw_n_m|_||uz<._ # R i ..‘_lu.lmw_m a 58
0118 1 1 : e 1 c A !
\&:! e e 1 [
V4 A W A '
SNOLLDHS LHTILS ¥ NV'Id ALI'TIL DNILSHA g = v |
TS BL20H
NOLLOES VAA T¥OIdAL
"[RO
M ) L0 1oddns o AT ATl
@ SOV TE 6 ML — 5B
o 1 som TS B 0K
TEIND 7 QU0 QATI08 1045 aLLOD % 56n0 UETI0E ; I
B SVIEVAT S oerwd g e 'y = _
o | BO0—0F]0~250 NdY! ! i
dsg—ry (3T _ 3 /
&= ‘shus | - ora N !
ST ) EH B - —_ " H DM E. i
Nt
Fosm T \ VW.V.#,M Nl ; T
SRR < e
(L5 S Y30 lms v
15 LIS OV 5 - T misa e mun
B ETON T .// o~ O B TR

()
&0

T, 1o [ s f
- .F@ a

— | 3
Tide [ 2w a2 . 7 .
4 TRUIEA 6 L il >
g T i v v s e |
I , b%ﬁ_?ﬁf e,
ge PR =
BY 4o £ 5 ?dm . . » .
. & 4 v & &
Fision R R A ....,...”..,,W = I N * .
5 T | TS SR TS0 238
a5 g TSR] 221 S0 20 Mlvd | [08g9E) ¥O 8]
e N %M I e o 20-700-0010~250 N4Y
3 fei ey
5% HITYA ¥ GENRSSY HY 1O G3SVE 51 ONY 4“ e/ A
YENeRE TYSRRELOST AE GOAOKd SHOLYONEKACOIY h o o a - A '
INERGY] AUVANTIRA 51 NAOHS NOECES LIGHGAYS 35 o R, N
a el ol |l
AOR AN U




m

S35 § 0
[T i P e
Zrama S LTS Wk GAINVS T
CINI S —
519 'uasgS
AN ATH e ozt

VINNOOTVD  AINGQD VOIMVTY VAN 20 AID

ALdddOdd ISTIdHEINA

OT18 LOVYL
N¥'Td TO¥LINOD ¥ALYAMAROLS DNILSEA

(LIBL WL 'S T | —
500-0F0—280 znﬁ Y { 4
] YT '

b B !
[ [ {2 YD oR3D |/ ./ ]

&..& TV HTIEAD, 5 i i

1
|
i
.\..A I ‘
e I
=
“SIHVIGLNIN IO Gl LTTEHRY —
S AN S SLIIEN 1IN0 LS AVIS ALD ELAGRET . vﬂ i
WINYAOSD J0 WIS SHINYD O M0k STUMEVEN LU I H i
LYMRELS TTV 200y OvY JO3SHI IS SRR 0 ALS 31 T v u‘m n
{ead RIS F N SEEER T il IZI! |
CAVHIROLE NIUMRLEGE =L TOf JVAl, QAL LNREIYIS e .
¥ ANLNS Lotm A0 HOEY TSGR D HTIROIG TS ATY0Nd ,m = | _
L STKISMEI S0 TGV 33 JONYIIOS0 SMTWE O M0RE T = '
SHUAVDLEGHE SHI, SISTN EXAEYIN DCMLEHL [ESYE dYOSTH "m M m
; | |
I =
B o £
e y I P :

_ }
ARRuRR R Y

. »

i . by B N S

10Z58EL ¥ 63 )

E0-y00-0010-260 NdY i 3 m
: wf
. - T Fd b i #
# ki g g W ] E
L 5 3 P R - !
1 SN it 1}

Py
LG | posaLTioe

| 0 1 B
1

s NS T bt
PN P
Pol NS s ; e




e

u 14 &
E — 10291 AUYTSATS FAIva 8=, HTYOS _- | ! _@_.
E i vt T / 3 B .
1D - | I W B
2} 'uoEgID 1| 11 i ’ k 1 s
N 1T PAIBg UeRiED H i - 7 - !
I
VINUOATYD AINNOD YOEWYTY  JEVAEN 30 AID 1 j N _ ' 7
AT¥Ad0Odd ASTEIAINA i ;__ | i il | .
I - ¢ Tl T
0118 IOVYL O o s o e -
T - T =] 3
NVTd 2LIS TYNOISNANIQ DNILSHA e AV b -~
i / e ] 3
3060, TR AN T 0 - e RS A | ﬁ i
3
SORFEVE! HALVHD AR CRANGTH SY MRUSAS MITINKSS TS QLLYNCLY 3V LM (ARG 28 TIVHS SOTHE TV 9L W‘..ﬁlf 7 ./. |
0T 'S LSTEAY RN KL r A LI ! ﬁ
SIS IR G N l§ Ay ey
} i - i C ] -
T 1 A P \ i FvaEn T |
R e :U.,.,w.”l.lllm.ﬂ ' e%esza s “(oser wa e o | L
0 Wz AV G SKIAMYS SHLINOHY A% DNVeEM RHIRDBAL ¥ - j | iR s / dﬁ%ﬂ%u | s0-0F |0—280 Rd¥ 7 F 55&%&_
{EOTITAR) AL ALK | — Y ENTEE FIEND in TR | WiEE e m ; H
oI ONRYSE DAL 5as00 L AW CHRIH Old SHIR SNGHIIOR ) o i . i - : ‘S Jasn SO i
SO L 28 (AUELR) S AKRONE S 404 SONBaS 30 S8 2. SONEYIE A0 SEVE TS —\ ) ﬂpﬁ.ﬁﬁﬁ@l/ L svsmn_ |2 / g :
SR MO 0 ALD 5 57 DN J2VE) {60 GANH) U BV 1GNYL el L v T T T {VH / } w {ma0 s}
HALYLTES 'LIHLE KOO LY ZMHGAY HIDAOHL 40 ADKRD JSYE-HIKON o H \ \ lvr /V// V//}///// /////\\ o2 3
IHL L¥ [T T 1RIS LY 5413 0 0L FHL SRVAISNGH AT . a / i AEARLRRS SRR RADERRARAY 3 Wo ) : iy
VIV WY NG DS 29 TH AHYRIED YRR VRSt 20 AL I T 7_ B ) e A 2 e . i M x
2T & Sv0 sy _.Bsﬁwsﬂ.w_mumwd ¢ fr— ML. T AL E 5 : i -E' | (U b i) m J.m ; 1 MW
(3054) MOLVOOSSY SEINSOZNH 48 EVDANH SELAR SV U4 WA VD RIS | , e i o _ 3 i o > =HTE W | e 0
(505 @y o Ao LIRS AT Rl et TAALE- p— | b = 'y : mt .
{oSI) L2BS10 JRREUINYS HOINT s wws- 0 | | L H — ES 4 El y
(oo} Jomisi aeevi ALRNOD IRV IV, BESIARD~ B e e [ n 2 ) | It = 1 [ J Al
LAEAI] B ALK YO WOUTLON - 2 7 mﬁ, ] , n.um iy I3 W%w ] [
2 HAUSHSINY 3HL K SAN LTS SHL U = WW 3 Jm + [ T4
& e T 167 TG 41 M. Mﬂ» [ 1 : .n« i M
o) & sz ;5 L% Kvoen kN 58 g5 ] TR L
\ &8 128 22 10T WTRT Dk e 2 Mr— [ ot | B[S T T 15 3 3 H =
5L GREMLE RIS § = 47 8101 0 NN B 5 W : — ] e | 2
AR L P (SIS DAIYASSY SENALSING L e = 3 £ - = : T o — 3 ) f &
4 CON2AGHY Y G 8 OL SERWVd RO O SLIHLE 2Ll TV CONHLNME OV OSN3 . W EV [ ] 4 P g_.E c £l =
Lk okl Rt el o = ST I
(oF 1T} S ST S AUS DRI AL A,. 3 ,,. — \R M Wt §:a|[Y Y TSN m L]
2l 3|7 . H F T Tt e TR
nﬁgmﬁﬁﬁxﬁamﬁ%ﬁ .:u.M.muoE pmuﬁ“z“._-u. ﬁmﬂ& Hl..ﬁ ! B Sty e asesis QVOEY, OBDOURT | % fﬂﬂp I
e ] ‘ LT Eri T T oS qﬁﬂ T T =
s-eria-zse ﬁﬂzz.ﬁsa smsy ® { 3 wm _ ! = _ w.w :
THIRLSNEH L1 0SNG 5 w | | i ]
w | 5 ; ..m
P e Wm \ i / s 1026381 40 53} 8
o s e, OB L8 2 gl t BT [T o
HLAY3 SHOLSUENHR IO SHE 7T b I mm
Tt (528} nm . ]
wammn quu ALDTINDDY — ¥
T4 12 NOHEE S ®
032U OV QNG 26 i
T '0580 § TRIVA MRV e T T
(oed) octe-243 (s2e) oieg=g (m2e) f
St ¥R v 3
Sve 13 TV | ¥
o NS evd SIS ik Lol i
SHOH WYL WTAID T *...: B
o EEEA o s vy e o
dv wm ALINIDIA OIS0 T LR IVLA0 T8
.- i L s
i 7 A TG IS040Hd
\J//f.
v Mo
. — g e
s ﬁ.lfjml.,m.,f[m
gt
HOUYET SIK 40 KOO R
P

SMIPG 0L TN
WU HLYe OY .+.&.<§l/

gl kg HYd o
TS TURI—, ¥ EEI/

——

PR - = pr—

e ————

13TELS MOTTUL i




RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK MAKING FINDINGS SUPPORTING THE USE OF
AN ALTERNATIVE MEANS OF COMPLIANCE WITH THE
INCLUSIONARY HOUSING ORDINANCE AND APPROVING
AN AFFORDABLE HOUSING IMPLEMENTATION
AGREEMENT

WHEREAS, the FEnterprise Street Project includes a condition that the project comply
with the City’s Inclusionary Housing Ordinance (Municipal Code Section 17.18); and

WHEREAS, the Inclusionary Housing Ordinance includes provisions for the application
of an alternative means of compliance; and

WHEREAS, the payment of a $25,000 Affordable Housing Fee per housing unit
completed in the Enterprise Drive project would provide funds to develop or preserve affordable
housing in Newark and would be an alternative means of compliance with the Inclusionary
Housing Ordinance; and

WHEREAS, the flexibly provided by the payment of the Affordable Housing Fee will
allow the City to leverage funds with State and Federal programs to better address the needs of
the Newark community for affordable housing; and

WHEREAS, the funds from the Affordable Housing Fee will allow the City to target
investment so that the achievement of affordable housing objectives can be coupled with the
achievement of other community objectives; and

WHEREAS, the fee will allow the City to address the need for affordable housing more
effectively than compliance with the ordinance and allow for the purchase of property in
appropriate locations and the flexibility to leverage the funds with public and private sources to
provide the type of housing that the community most needs; and

WHEREAS, generally regional, state, and federal affordable housing funding or financing
programs need an identified site to be competitive in the funding process. Without resources to
acquire appropriate properties it is highly unlikely that the City would be able to effectively
compete for these funds. Furthermore, this fee would allow the City to focus housing efforts on
arcas of particular need in the community and to tailor the level of housing affordability to have
the greatest positive impact on those needing housing assistance.

WHERFEAS, the funding provided by this development would allow the City to advance
project readiness of potential sites thus further improving the likelihood of receiving funding
from regional, state and federal sources. The alternative means of compliance fulfills the
purposes of the Inclusionary Housing Ordinance, and will further affordable housing
opportunities in the City to an equal or greater extent than compliance with the requirements of
the Ordinance.

(res 2)




WHEREAS, the alternative means of compliance will not unduly concentrate below

market rate housing in one geographic area, because no particular project is now envisioned and
the Planning Commission and City Council can monitor this concern when particular affordable
housing developments are proposed; and

WHEREAS, the issue of concentration of future development of affordable housing is

addressed because projects developed using the funds from the Affordable Housing Fee will be
consistent with the General Plan and will require Planning Commission review and City Council
approval.

(res 2)

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City Newark:

Approves an Affordable Housing Implementation Agreement for the Enterprise Drive
project, said agreement being on file with the Secretary of the Planning Commission; and

That the City Council does find that:

i) The proposed alternative means of compliance fulfills the purposes of this, the
Inclusionary Housing Ordinance, as set forth in Section 17.18.010; and

if) The proposed alternative means of compliance will further affordable housing

. opportunities in the City to an equal or greater extent than compliance with the

requirements of Section 17.18.030; and

ii1) The proposed alternative means of compliance would better address the City's needs
than compliance with the requirements of Section 17.18.030; and

iv) The proposed alternative means of compliance will not unduly concentrate below
market rate housing in one geographic area.
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RECORDING FEES
EXEMPT PURSUANT TO
GOVERNMENT CODE §27383

RECORDING REQUESTED BY and
WHEN RECORDED MAIL TO:

Terrence Grindall
Assistant City Manager
City of Newark

371071 Newark Blvd.
Newark, CA 94560-3796

APN: 092-0140-006

SPACE ABOVE TIHIS LINE FOR RECORDER’S USE

AFFORDABLE HOUSING IMPLEMENTATION AGREEMENT

THIS AFFORDABLE HOUSING IMPLEMENTATION AGREEMENT (“Agreement”)
is made asof . , 2015, by and between the CITY OF NEWARK, a
California municipal corporation {the “City”), and ENTERPRISE DRIVE LLC, a California
limited Jiability company (the “Developer”). The City and Developer may be referred to herein
‘individually as the “Party™ or collectively as the “Parties,” This Agreement shall become
opetative and commence upon the date on which this Agreement has been both (i) executed by
Developer, and (ii) signed by the Mayor or his or her designee (the “Effective Date”).

RECITALS

A. Developer is the owner of an approximately 2.14-acre site that is located at 8375
Enterprise Drive, comprised of one parcel (APN 092-0140-006), and commonly referred to as
the Enterprise site and more particularly described in the legal description attached hereto as
Exhibit A and incorporated herein by this reference (the “Property™).

B. On , the City Council of the City (the “City Council”) approved or
certified the following land use approvals and entitlements to construct 27 single family homes
on the Property, subject to conditions of approval, including (without limitation) conditions
requiring compliance with the City’s Affordable Housing Program: Supplemental Environmental
Fmpact Report for the Trumark Dumbarton Transit Oriented Development Residential Project
(“SEIR”) under the California Environmental Quality Act (“CEQA”); a Zoning Amendment
zoning the Property as Medium Density Residential; a Vesiing Tentative Tract Map; and
Architectural and Site Plan Review (collectively, the “Previous Approvals”™).

C. Developer plans to develop up to 27 dwelling units on the Property, consisting of
single family homes (the “Project™), as depicted on the Site Plan attached hereto as Exhibit B
and incorporated herein by this reference (“Site Plan™).
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D. The City’s approvals of the Previous Approvals included a condition of approval
that “Payment by developer to the City of an in-lieu fee for each residential unit within the
project at the time of issuance of a certificate of occupancy in the amount shown on Exhibit B to
these conditions will constitute the project’s compliance with the City’s Affordable Housing
Program as set forth in Chapter 17.18 of the Newark Municipal Code” and the Developer
voluntarily accepted those conditions and freely agreed to comply with the City’s Affordable
Housing Program, and to waive any right to protest or challenge such conditions, requirements,
fees, or exactions pursuant to the City’s Affordable Housing Program.

E. Chapter 17.18 of the Newark Municipal Code (the “Code”) generally requires
developers to set-aside a minimum of 15% of the total number of dwelling units in a project as
inclusionary units for very low, low, and moderale income households. The Code also
authorizes alternative means of compliance with the City’s Affordable Housing Program,
including land dedication, payment of in-licu fees, or approval of an alternative housing program
consisting of any combination of alternative means of compliance, set forth and confirmed in a
binding and written agreement and recordable instrument in a form acceptable to the City
Altorney.

I8 The Parties have freely negotiated and the Developer has voluntarily proposed
and intends to comply with the City’s Affordable Housing Program and to satisfy the agreed
affordable housing obligations for the Project and Property by entering into this “Affordable
Housing Implementation Agreement” which is intended as the binding and written agreement
and recordable instrument providing for alternative means of compliance with the Affordable
Housing Program contemplated by the Code, pursuant to which it is proposed that the Developer
agree to pay to the City, an in-lieu fee in the amount of Twenty-Five Thousand Dollars
($25,000.00) for each dwelling unit within the Project (the “Fee”), which shall be payable to the
City no later than issuance of the certificate of occupancy for each dwelling unit (the
“Alternative Means of Compliance”), and that the City agree to allow and accept such payment
as compliance with the Code.

G. On April 22, 2014, the Planning Commission of the City (the “Planning
Commission”) reviewed the Aliernative Means of Compliance for consistency with the Code.
The Planning Commission made the following findings and recommended approval of the
Alternative Means of Compliance to the City Council; (i) the Alternative Means of Compliance
fulfills the purposes of Chapter 17.18 as set forth in Code Section 17.18.010; (ii) the Alternative
Means of Compliance will further affordable housing opportunities in the City to an equal or
greater extent than other potential forms of compliance with the requirements of Code Section
17.18.030; (iii) the Alternative Means of Compliance would better address the City’s needs than
compliance with the requirements of Code Section 17.18.030; (iv) the Alternative Means of
Compliance will not unduly concentrate below market rate housing in one geographic area; and
(v) the Alternative Means of Compliance meets the conditions set forth in Code Section
17.18.050(D).

H. On , the City Council teviewed the Alternative Means of
Compliance, considered the Planning Commission recommendation, and approved the
Alternative Means of Compliance based on the following findings: (i) the Alternative Means of
Compliance fulfills the purposes of Chapter 17.18 as set forth in Code Section 17.18.010; (i) the
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Alternative Means of Compliance will further affordable housing opportunities in the City to an
equal or greater extent than compliance with the requitements of Code Section 17.18.030; (iii)
the Alternative Means of Compliance would better address the City’s needs than compliance
with the requirements of Code Section 17.18.030; (iv) the Alternative Means of Compliance will
not unduly concentrate below market rate housing in one geographic area; and {v) the Alternative
Means of Compliance meets the conditions set forth in Section 17.18.050(D).

L. The City and Developer now desire to set forth the specific terms and conditions
of the Alternative Means of Compliance, the timely and complete performance of which without
reservation or objection will be deemed to fully satisfy the Project’s and Property’s inclusionary
housing obligations under the Code and in connection with development of the Project.

AGREEMENT:

NOW, THEREFORE, in consideration of the foregoing Recitals, which are hereby
incorporated into the operative provisions of this Agreement by this reference as covenants, and
for other good and valuable consideration, including without limitation the City’s consent to the
Previous Approvals and agreement to accept alternative means of compliance with its Affordable
Housing Program, the receipt and adequacy of which is hereby acknowledged, the City and the
Developer agree as follows:

1. Development of the Property. Notwithstanding anything set forth in this
Agreement to the contrary, unless the Project is developed on the Property, as evidenced by the
issuance of the first building permit for one ot more dwelling unif(s) and commencement of
construction of such dwelling unit, the Developer is not obligated by the terms of this Agreement
to affirmatively act to develop all or any portion of the Project, proceed with the Alternative
Means of Compliance (including but not limited to payment of the Fee), pay any sums of money,
indemnify any Party, or to otherwise mect or perform any obligation with respect to the Project
and the Alternative Means of Compliance.

2. Alternative Means of Compliance.  Developer’s inclusionary housing
obligations for the Project and the Property shall be fully satisfied by timely and full payment fo
the City of the agreed in-lien fees to the City, in the amount of Twenty-Five Thousand Dollars
($25,000.00) per Project dwelling unit for which a building permit is sought by Developer. The
Developer’s obligation to pay the Fee for each Project dwelling unit shall arise upon the issuance
of a building permit for that Project dwelling unit. However, Developer is not obligated to pay
such Project unit Fee until the time for jssuance of certificates of occupancy for that Project
dwelling unit. In no event shall the Fee be paid more than once for any Project dwelling unit.

3. Vohumtary Agreement for Compliance and Waiver of Protest or Rights to
Challenge the Agreed In-Lieu Fees. The Developer affirms and agrees that this Agreement
represents the Developer’s proposal to pay affordable housing in lieu fees as an Alternative
Means of Compliance with the City’s Affordable Housing Program and for satisfaction in part of
conditions included in the Previous Approvals, and that the amount of the fees as well as the
basis for determining the amount of the fees provided by this Agreement is the result of
voluntary agreement and negotiation. The Developer, for itself and its successors or assigns,
hereby waives and disclaims any right to contest, protest, or challenge the fees and obligations to
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pay the fees as provided by this Agreement, including any rights or remedies that might
otherwise by claimed under Sections 66020 or 66021 of the California Government Code.

4, Modification, Amendment, Cancellation or Termination.

41  Amendment and Cancellation. This Agreement may be amended or
canceled, in whole or in part, by mutual written consent of the City, exercised by the duly-
authorized representative of the City, and the Developer or their successors in interest, exercised
by the duly-authorized representative of the Developer or ifs successor.

42  Moedification. The City Planning Director, with the written consent of the
Developer, may make minor written modifications to the Agreement without the need for formal
action by the City’s Planning Commission or City Council.

4.3 Any changes, amendments or modifications to this Agreement must be in
writing and must be signed by authorized representative of the Parlies to be effective.

5. Defaults, Notice and Cure Periods, Events of Default and Remedies.

5.1 Default By the Developer.

51.1  Default. If the Developer fails to pay the agreed fees in full and
timely manner when due, or delays, profests or contests its fee payment obligations, then the City
shall have no obligation to issue certificates of occupancy or other approvals for development,
use, ot occupancy of the Project, unless and until such payment default or dispute is cured. If the
Developer does not perform its payment obligations or any other obligations under this
Agreement in a timely manner, the City may exercise all other rights and remedies provided in
this Agreement, provided the Cily complies with the notice and cure provisions in this
Agreement,

512  Notice of Default. If the Developer does not perform its
obligations under this Agreement in a timely manner, the City through the City Manager may
submit to the Developer a ‘written notice of default in the manner prescribed in Section 8(a)
identifying with specificity those obligations of the Developer under this Agreement which have
not been timely performed. Upon receipt of any such written notice of default, the Developer
shall promptly commence to curc the identified default(s) at the earliest reasonable time after
receipt of any such written notice of default and shall complete the cure of any such defauli(s) no
later than sixty (60) days after receipt of any such wriiten notice of default, or if such defauli(s)
is not capable of being cured within sixty (60) days, no later than ene hundred twenty (120) days
after receipt of any such written notice of default, provided the Developer commences the cure of
any such default(s) within such sixty (60) day period and thereafter diligently pursues such cure
at all times until any such default(s) is cured.

5.1.3  Failure to Cure Default Procedure. If after the cure period
provided in Section 4.1.2 has elapsed, the City Manager finds and determines the Developer, or
its successors, transferees and/or assignees, as the case may be, remains in default and that the
City intends to ferminate or modify this Agreement, or those transferred or assigned rights and
obligations, as the case may be, the City’s Planning and Building Director shall make a repott to
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the Planning Commission and then set a public hearing before the Planning Commission, If after
public hearing, the Planning Commission finds and determines, on the basis of substantial
evidence, that the Developer, or its successots, transferces and/or assigns, as the case may be, has
not cured a default under this Agreement, and that the City shall terminate or modify this
Agreement, or those transferred ot assigned riphts and obligations, as the case may be, the
Developer, and its successors, transferees and/or assigns, shall be entitled to appeal that finding
and determination to the City Council. Such right of appeal shall include, but not be limited to,
an objection to the manner in which the City intends to modify this Agreement if the City infends
as a result of a default of the Developer, or one of its successors or assigns, to modify this
Agreement, In the event of a finding and determination that all defaults are cured, there shall be
no appeal by any person or entity.

5.1.4  Termination or Muodification of Agreemenis. The City may
terminate or modify this Agreement, or those transferred or assigned rights and obligations, as
the case may be, after such final determination of the City Council, where no appeal is taken,
after the expiration of the applicable appeal periods described herein.

5.1.5 Lender Protection Provisions,

5.3.5.1  Notice of Defaunlt. In addition to the notice provisions
set forth in Section 4,1,2, the City shall send a copy of any notice of default sent to the Developer
or any of ifs successors or assigns to any lender that has made a loan then secured by a deed of
trust against the Ploperty, or a portion thereof, provided such lender shall have (a) delivered to
the City written notice in the manner provided in Section 8(a) of such lender’s election to receive
a copy of any such written notice of default and (b} provided to the City a recorded copy of any
such deed of trust. Any such lender that makes a loan secured by a deed of trust against the
Propetty, or a portion thereof, and delivers a written notice to the City and provides the City with
a recorded copy of any such deed of trust in accordance with the provisions of this Section
4.1.5.1 is herein referred to as a “Qualified Lender.”

5.1.52  Right of a Qualified Lender to Cure a Default. The
City shall send a written notice of any Developer default to each Qualified Lender. From and
after receipt of any such written notice of default, each Qualified Lender shall have the right to
cure any such default within the same cure periods as provided to the Developer hereunder. If
the nature of any such default is such that a Qualified Lender cannot reasonably cure any such
default without being the fee owner of the Property, or the applicable portion thereof, (as
reasonably determined by the City), then so long as the Qualified Lender(s) is (arc) diligently
proceeding (as reasonably determined by the Cily) to foreclose the lien of its deed of trust against
the fee owner of the Property, or the applicable portion thereof, and after completing any such
foreclosure promptly commences the cure of any such default and thereafter diligently pursucs
the cure of such default to completion, then such Qualified Lender shall have any additional sixty
(60) days following such foreclosure to cure any such default.

4.1.6 Kxercise of City’s Remedies. Notwithstanding any other
provision of this Agreement, and other than the City’s right to suspend or withhold the issuance
of occupancy certificates or other development perinits for non-payment or dispute of the agreed
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fees, the City shall not exercise any right or remedy to cancel or amend this Agreement during
any cure period.

52  Default by the City.

52.1  Default. In the event the City does not perform any obligations
under this Agreement, the Developer shall have all rights and remedies provided herein or by
applicable law, which shall include compelling the specific performance of the City’s obligations
under this Agreement provided the Developer has first complied with the procedures in Section
4.2.2.

522  Notice of Default. Prior to the exercise of any other right or
remedy arising out of a default by the City under this Agreement, the Developer shall first
submit to the City a written notice of default stating with specificity those obligations which
have not been performed under this Agreement. Upon receipt of the notice of default, the City
shall promptly commence to cure the identified default(s) at the earliest reasonable time after
receipt of the notice of default and shall complete the cute of such defauli(s) no later than thirty
(30) days after receipt of the notice of default, or such longer period as is reasonably necessary to
remedy such default(s), provided the City shall continuously and diligently pursue each remedy
at all times until such default(s) is cured. In the case of a dispute as to whether the City is in
default under this Agreement or whether the City has cured the default, or to seek the
enforcement of this Agreement, the City and the Developer may submit the maiter fo
negotiation/mediation pursuant to Section 8(n) of this Agreement.

53  Monetary Damages. The Developer and City acknowledge that neither

the City nor the Developer would have entered into this Agreement if either were liable for
monetary damages under or with respect to this Agreement or the application thereof. Both the
City and the Developer agree and recognize that, as a practical maiter, it may not be possible to
determine an amount of monetary damages which would adequately compensate the Developer
for its investment of time and financial resources in planning to artive at the kind, location,
intensity of use, and improvements for the Project, nor to calculate the consideration the City
would require to enter into this Agreement to justify such exposure. Therefore, the City and the
Developer agree that neither shall be liable for monetary damages under or with respect to this
Agreement or the application thereof and the City and the Developer covenant not o sue for or
claim any monetary damages for the breach of any provision of this Agreement. This foregoing
waiver shall not be deemed to apply to any fees or other monetary amounts specifically required
to be paid by the Developer to the City or to be paid by the City to the Developer pursuant to this
Agreement, inchuding, but not limited to, any amounts due pursuant to Section 8(g). This
foregoing waiver is not intended to prohibit Developer from bringing any legal claim that
Developer otherwise would have against City in the absence of this Agrecment (i.e., non-contract
claims and causes of action), nor to prevent the City from exercising any of its other remedies,
authority, or police power under California law.

6. Administration_of Agreement and Resolution of Disputes. The Developer
shall at all times have the right to appeal to the City Council any decision or determination made
by any employee, agent or other representative of the City concerning the Project, the Alternative
Means of Compliance or the interpretation and administration of this Agreement. All City




Council decisions or determinations regarding the Project, the Alternative Means of Compliance
or the administration of this Agreement shall also be subject to judicial review pursuant to Code
of Civil Procedure section 1094.5, provided that, pursuant to Code of Civil Procedure
section 1094.6, any such action must be filed in a court of competent jurisdiction not later than
ninety (90} days after the date on which the City Council’s decision becomes final. In addition,
in the event the Developer and the City cannot agree whether a default on the part of the
Developer, or any of its successors ot assigns, under this Agreement exists or whether or not any
such default has been cured, then the City or the Developer may submit the malter to
negotiation/mediation pursuant to Section 8(n).

7. Constructive Notice, Recordation, and Acceptance. This Agreement, or a
Memorandum thereof in form acceptable to the City Attorney, may be recorded in the public
records of Alameda County against the Property described herein, at the election of the City.
Every person or entity who now ot hereafter owns or acquires any right, title or interest in or to
any portion of the Property is, and shall be, conclusively deemed to have consented and agreed to
every provision contained herein, whether or not any reference to this Agreement is contained in
the instrument by which such person acquired an interest in the Property.

8. No Third Party Beneficiaries. This Agreement is made and entered into for the
sole protection and benefit of the City, the Developer, and their respective successors and
assigns. No other person or entity shall have any right of action based upon any provision of this
Agreement.

9, Miseeliancous.

(@)  Notices. All notices which are allowed or required fo be given hereunder
shall be in writing and (1) shall be deemed given and received when personally delivered or (2)
shall be sent by registered or certified mail or overnight mail service, addressed to the applicable
designated person by one Party to the other in writing, and shall be deemed received on the
second business day after such mailing.

If to City: City of Newark
37101 Newark Blvd.
Newark, CA 94560
Atin: Assistant City Manager
Tel. No.: (610) 578-4208
Fax No.: (510) 578-4265

Enterprise Drive LLC
If to Developer: ¢/o Trumark Homes LLC
4185 Blackhawk Plaza Circle, Suite 200
Danville, CA 94506
Atin: Veronica Vargas
Tel. No.: (925) 309-2514
Fax No.: (925) 648-3130




Copy to: Cox Castle & Nicholsen
Atin: Clark Morrison
555 California Street, 10" Floor
San Francisco, CA 94104
Tel. No.: (415) 262-5113
Fax. No.: (415) 262-5199

(b Severability. If any part of this Agreement is declared invalid for any
reason, such invalidity shall not affect the validity of the remainder of the Agreement unless the
invalid provision is a material part of the Agreement. The other parts of this Agreement shall
remain in effect as if this Agreement had been executed without the invalid part.

(c) Entire Agreement. This Agreement represents the entire agreement
between the City and the Developer with respect to the subject matter hereof and supersedes all
prior agreements and understandings, whether oral or written, between the City and the
Developer with respect to the matters contained in this Agreement.

(d)  Turther Assurances. The City and the Developer agree to perform, from
time to time, such further acts and to execute and deliver such further instruments reasonably to
effect the intents and purposes of this Agreement, provided that the intended obligations of the
City and the Developer are not thereby modified.

{(e) Assipnment. This Agreement shall inure to the benefit of and bind the
successors and assigns of the City and the Developer, and may be assigned by either the City or
the Developer to any party or partics purchasing all or any part of the fee interest in the Property.
The provisions of this Section 7(e) shall be self-cxecuting and shall not require the execution o1
recordation of any further document or instrument. Upon the conveyance, transfer or assignment
of all or a portion of the Property to a party that acquires fee title to the Property or any portion
thereof, Developer shall be released of all obligations under this Agreement as to such portion of
the Property transferred or assigned; provided, however, that Developer shall not be released
from any obligation incurred or liability for any default of Developer commitied priot to the date
of the transfer.

(f) Negation of Agency. The City and the Developer acknowledge that, in
entering into and performing under this Agreement, each is acting as an independent entity and
not as an agent of the other in any respect. Nothing contained herein or in any document
executed in connection herewith shall be construed as making the City and the Developer a joint
venture, partners or employer/employee.

(z)  Attorney’s Fees. In the event of any claim, dispute or controversy atising
out of or relating to fhis Agreement, including an action for declaratory relief or other litigation,
the prevailing Party in such action or proceeding shall be entitled to recover its reasonable legal
fees and reasonable court costs.

(h)  Waiver. No waiver of any provision of this Agreement shall be effective
unless in writing and signed by a duly authorized representative of the Party against whom
enforcement of a waiver is sought.




() Authority. Each of the individuals executing this Agreement verifies that
each of them has the authority to enter into this Agreement, that the necessary resolutions or
other consents have been passed or obtained, and that this Agreement shall be binding on the
Parties for whom each of them is signing.

) Force Majeure. Performance by either Party hereunder shall not be
deemed to be in default where delays or defaulis are due to one or more of the following events,
providing that anyone or more of such event(s) actually delays or interferes with the timely
performance of the matter o which it would apply and despite the exercise of diligence and good
business practices and such event(s) are beyond the reasonable control of the Party claiming such
interference: war, terrorism, tetrorist acts, insurrection, strikes, lock-outs, unavailability in the
marketplace of essential labor, tools, materials or supplies, failure of any contractor,
subcontractor, or consultant to timely perform (so long as Developer is not otherwise in default
of any obligation under this Agreement and is exercising commercially reasonable diligence of
such contractor, subcontractor or consultant to perform), riots, floods, earthquakes, fires,
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight
embargoes, lack of transportation, governmental restrictions or priority, or unusually severe
weather. An extension of time for any such cavse (a “Force Majeure Delay™) shall be for the
period of the enforced delay and shall commence to run from the time of the commencement of
the cause, if notice by the Party claiming such extension is sent to the other Party within thirty
(30) days of actual knowledge of the commencement of the cause. Notwithstanding the
foregoing, none of the foregoing events shall constitute a Force Majeure Delay unless and until
the Party claiming such delay and interference delivers to the other Party written notice
describing the event, its cause, when and how such Party obtained knowledge, the date and the
event commenced, and the estimated delay resulting therefrom.

()  Paragraph Headings. The paragraph and section headings contained in
this Agreement arc for convenience and identification only and shall not be deemed to limit or
define the contents to which they relate.

{}) Time of Essence. Time is of the essence of this Agreement, and all
performances required hereunder shall be completed within the time periods specified. Any
failure of performance shall be deemed as a material breach of this Agreement.

(m) Counterparts. This Agreement and any modifications hereto may be
executed in any number of counterparts with the same force and effect as if executed in the form

of a single document.

(n)  Alternative Dispute Resotution Procedure.

) Dispute. If a dispute arises concerning whether the City or the
Developer or any of Developer’s successors or assigns is in default under this Agreement or
whether any such default has been cured or whether or not a dispute is subject to this Section (a
“Dispute”), then such dispute shall be subject to negotiation between the Parties to this
- Agreement, and if then not resolved shall be subject to nonbinding mediation, both as set forth
below, before either Party may institute legal proceedings.




(2)  Negotiation, If a Dispute arises, the Parties agree to negotiate in
good faith to resolve the Dispute. If the negotiations do not resolve the Dispute to the reasonable
satisfaction of the Parties within 15 days from a written request for a negotiation, then each Party
shall give notice to the other Party identifying an official or executive officer who has authority
to resolve the Dispute to meet in person with the other Party’s designated official or executive
officer who is similasly authorized. The designated persons identified by each Party shall meet
in person for one day within the 20-day period following the expiration of the IS-day period and
the designated persons shall attempt in good faith to resoive the Dispute. If the designated
persons are unable to resolve the Dispute, then the Dispute shall be submified to non-binding

mediation.
(3)  Mediation.

1 Within 15 days following the designated persons’ meeting
described in Section 8(n)(2), above, cither Party may initiate non-binding mediation (the
“Wlediation™), conducted by Judicial Avbitration & Mediation Services, Inc. (“JAMS™) or other
agreed upon mediator. Bithet Party may initiatc the Mediation by written notice to the other

Party.

(i)  The mediator shall be a retired judge or other mediator,
selected by mutual agreement of the Parties, and if they cannot agree within 15 days after the
Mediation notice, the mediator shall be selected through the procedures regularly followed by
JAMS. The Mediation shall be held within 15 days after the Mediator is selected, or a longer
period as the Parties and the mediator mutually decide.

(iii)  If the Dispute is not fully resolved by mutual agreement of
the Partics within 15 days after completion of the Mediation, then either Party may institute legal
proceedings.

(iv)  The Parties shall bear equally the cost of the mediator’s
fees and expenses, but cach Party shall pay its own attorneys’ and expert witness fees and any
other associated costs in connection with the mediation.

(4)  Preservation of Rights. Nothing in this Section shall Himit a Party’s
right to seek an injunction or restraining order from a court in circumstances where such
equitable relief is deemed necessary by a Parfy to preserve such Party’s rights.

(o)  Governing Law. This Agreement and the rights and obligations of the
Parties hereto shall be governed by and construed and enforced in accordance with the laws of
the State of California.

(p)  Legal Advice. Each party has received independent legal advice from its
attorneys with respect to the advisability of exccuting this Agreement and the meaning of the
provisions hereof.

(@) Interpretation. The language in all paris of this Agreement shall in all
cases be construed simply, as a whole and in accordance with its fair meaning and not strictly for
or against any Parfy. The Parties hereto acknowledge and agrec that this Agreement has been
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prepated jointly by the Parties and has been the subject of arm’s length and careful negotiation
over a considerable period of time, that each Party has independently reviewed this Agrecment
with legal counsel, and that each Party has the requisite experience and sophistication to
understand, interpret and agree to the particular language of the provisions hereof. Accordingly,
in the event of an ambiguity in or dispute regarding the interpretation of this Agreement, this
Agreement shall not be interpreted or construed against the Party preparing it, and instead other
rules of interpretation and construction shall be utilized.

[signatures on next page]
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IN WITNESS WHEREOF, the City and the Developer hercto have each executed this

Agreement as of the date first written above.

“DEVELOPER™

ENTERPRISE DRIVE LLC LLC, a California
limited liability company

123 CITY’ b

CITY OF NEWARK,
a California municipal corporation

Mayor, or designee

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney

-12-
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A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document te which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

STATE OF CALIFORNIA

couNTY 0F Chpten Costo

On Eﬁ,}ztum 244, 2015, before me, @f@-ﬁ;ﬂﬁm £, 8 Notary Public,
personally appeared  Korodd Wiwteer , who proved to me on the basis of
satisfactory evidence to be the person(¥) whose name(y) isfare- subscribed to the within

instrument and acknowledged to me that he/shefthey- executed the same in hisfherfthen
antherized capacity(ies), and that by his/herftheir-signature(g) on the instrument the person(§), or
the entity upon behalf of which the person() acted, executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Q.08
LAURA A. O'BRIEN i&ﬂ_@_ . DAAD A

Commission # 2045016 Signature of the Notary Public

Nolary Publlc - Calitornia 2
Contra Costa County &
iy Gomm. Expires Nov 8, 2017

06829316735096v1
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EXHIBIT “A” TO AFFORDABLE HOUSING AGREEMENT

LEGAL DESCRIPTION OF PROPERTY




JULY 27, 2012
JOB NO.: 1486-040

LEEAT: HESTREIDTIR
ENTERDPRISE FHOFERTY
NEWAREK, CALIFOENIA

REAT, PECPERTY IN THE CITY OF NEFARE, COUNTY OF LLBMEODZ, STRATE OF
CALIFORNIZ, DESCRIBED 85 FOLLOWS:

PRRCET. & OF PMACEL M&AP 1317, FILED JANUSKRY 23, 1974 IN BOOK 82 OF
PERCEL MAPS AY FRUE § I THE OFFICE OF THE COURTY RECORODER OF BRLAMERR
COUTHTY, SERIES MO_ 74-BH3%.

EBEND OF DESCRIDPTECN
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EXHIBIT “B” TO AFFORDABLE HOUSING IMPLEMENTATION AGREEMENT

SITE PLAN

1
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK AUTHORIZING THE MAYOR TO SIGN A
COMMUNITY FINANCING AGREEMENT WITH
ENTERPRISE DRIVE, LLC

BE IT RESOLVED by the City Council of the City of Newark that the Mayor of the City

of Newark be and is hereby authorized to sign a Community Financing Agreement with
Enterprise Drive, LLC., said agreement on file in the Office of the City Clerk.

(res3)
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RECORDING FEES
EXEMPT PURSUANT TO
GOVERNMENT CODE §27383

RECORDING REQUESTED BY and
WHEN RECORDED MAIL TO:

Terrence Grindall
Assistant City Manager
City of Newark

37101 Newark Blvd.
Newark, CA 94560-3796

APN: 092-0140-006

SPACE ABOVE THIS LINE FOR RECORDER’S USE

COMMUNITY FINANCING AGREEMENT
BY AND AMONG THE CITY OF NEWARK AND
ENTERPRISE DRIVE LLC,
REGARDING PROVISION OF CERTAIN PUBLIC FACILITIES AND
SERVICES FOR THE DUMBARTON TOD PROJECT SPECIFIC PLAN

This Agreement dated , 2015, (the “Effective Date”) is
entered into by and among the CITY OF NEWARK, a California municipal corporation
(hereinafter "City") and ENTERPRISE DRIVE LLC, a California limited liability company
(“Developer”). City and Developer are, from time to time, hereinafter referred to individually
as a "Party" and collectively as the "Parties.” This Agreement is entered into on the basis of
the following facts, understandings and intentions of the Partics.

RECITALS

A. In September, 2011, the City Council adopted the Dumbarton Transit Oriented
Development (“TOD”) Specific Plan ("Specific Plan"). The real property that is the subject of
this Agreement is the entirety of the approximately 205-acre Specific Plan area, which is
depicted and described on Exhibit A to this Agreement ("Specific Plan Property"), excluding
certain governmental property located therein. Developer owns an approximately 2.14-acre site
that is located at 8375 Enterprise Drive, comprised of one parcel (APN 092-0140-006), and
commonty referred to as the Enterprise site, legally described on Exhibit B to this Agreement
and is referred to herein as "Property.” It is the intent of the City, through the Specific Plan, to
provide a comprehensive, long-term plan that guides future development of the Specific Plan
Property in concert with and in response to the needs of the marketplace. The Specific Plan
cstablishes a policy and a regulatory framework to gnide future development, including
allowable land uses, development regulations, design guidelines, necessary




infrastructure improvements, and an implementation plan to direct future development of the
Speeific Plan Property,

B. In accordance with the California Environmental Quality Act (Pub. Res. Code
Sections 21000 ef seq.) and its Guidelines {C.C.R., Tiile 14 Sections 15000, ef seq.), as each is
amended from time to time ("CEQA") (defined herein), City certified as adequate and complete
an Environmental Impact Report ("EIR") for the Specific Plan, and the development envisioned
within the Specific Plan. The various property owners may propese to plan, develap, construct,
operate and maintain a mix of residential, commercial, entertainment, retail, office, recreation
and related uses and structures on the Specific Plan Property, as more particularly described in
the FIR ("TOD Project").

C. The City and Developer affirm and agree that the City is not committing or
agreeing to take any particular action(s) or make any particular decision(s) regarding potential
acquisition of the Neighborheod Park (whether by eminent domain or otherwise or any issues
raised by the City's consideration of possible acquisition of the Park Site, the Project Approval
Dacuments or the Project, whether such action(s) or decision(s) would customarily be made by
the City Council, the Planning Commission or any departiment of the City. Nor is the City
making any representation about any such particular action(s) or decision(s) concerning any
Project Approval Documents, the Project, any Project-related issues, or the possible acquisition
ot development of the Park Site,

NOW, THEREFORE, in consideration of the mutual covenants and promises contained
herein and other consideration, the value, legality, and adequacy of which is hereby
acknowledged, the Parties hereby agree as follows:

1.01 Agreed Upon Developer Obligations In order to implement the Specific Plan
and to confribute to the provision of appropriate public improvements and services, the City and
Developer hereby agree to the following contributions by Developer related fo the TOD Project:

(1)  Developer has agreed to contribute toward the estimated costs of
the anticipated TOI) Project-wide improvements, inciuding the development of a neighborhood
park . Developer’s contribution for each dwelling unit on the Property shall be payable by
Developer to the City at the time of the issuance of the building permit for such dwelling unit, at
the rate and in the fixed amount of Two Thousand Five Hundred Dollars ($2,500.00) per
dwelling unit (without adjustment) (the “Fee”). City agrees that such funds shall only be used
towards the development of the approximately two-acre park (on the Gallade parcel) depicted in
Figure 8.3 of the City's Dumbarton TOD Specific Plan (the “Neighborhood Paik™) as further
described in that cerlain Updated Park Funding Agreement By and Among the City of Newark
and Newark Enterprise Joint Venture LLC (the “Park Agreement”). Because the timing of
development of the Neighborhood Park is uncertain, the Fees shall be earmarked for
development of the Neighborhood Park and not expended on other improvements, as further
described in the Park Agreement. Any fees remaining or collected after completion of
construction of the Neighborhood Park may be used for other infrastructure improvements within
the Specific Plan Area for TOD Project-wide improvements as further described in the Park
Agreement. In no event shall the Fee be paid more than once per dwelling unit.
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(2)  Developer hereby consents to the imposition, creation, or funding
of a duly-established financing district (inchuding but not limited to a Communities Facilities
District pursuant to the Meilo Act) on the Property to find services or facilities, or shall arrange
for an alternative permanent annuity to provide equivalent revenue, The maximum amount of the
assessment, special tax, or annuity shall nol exceed Two Hundred Twenty Deflars ($220.00) per
year per residential housing unit, which amount will be adjusted annually to reflect inflation,
based on changes in the United States Bureau of Labor Statistics Cost of Living Index for the SF
Bay Atea.

1.02 Amendments of this Agreement.

This Agreement may be amended from time te time only upon the unanimous
written consent of City and Developer.

1.03 Construction., As used in this Agreement, and as the contex| may require, the
singular includes the plural and vice versa, and the masculine gender includes the feminine and
neuter and vice versa.

1.04 Recordation. The Clerk of the City shall record, within ten (10) days after the
Effective Date, a copy of this Agreement in the Official Records of the Recorder’s Office of
Alameda County. Developer shall be responsible for all recordation fees, if any.

1.05 Governing Law. The interpretation, validity, and enforcement of the Agreement
shall be governed by and censtrued under the laws of the State of California.

1.06 Enfire Agreement. This Agreement may be executed in multiple originals, each
of which is deemed to be an original. This Agreement, including these pages and all the exhibits
(set forth below) inclusive, and all documents incorporated by reference herein, constitute the
entire understanding and agreement of the Parties.

1.07 Signatures. The individuals executing this Agreement represent and warrant that
they have the right, power, legal capacity, and anthority to enter into and to execute this
Agreement on behalf of the respective legal entities of Developer and City. This Agreement
shall inure to the benefit of and be binding upon the Parties hereto and their respective successors
and assigns.

1.08 Successors. This Agreement is intended to run with the land and bind
Developer’s successors-in-interest in the Property. Upon transfer, any suceess-in-interest shall
be deemed to have aecepted the terms and conditions of this Agreement and shall be deemed the
“Developer” and any transferring Develaper shall be released under this Agreement for any
obligations avising after the date of transfer.

1.09 Exhibits. The following exhibits are attached to this Agreement and are hereby
incorporated herein by this reference for all purposes as if set forth herein in full:

Exhibit A Legal Description of Specific Plan Property

Exhibit B Legal Description of Properly
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first

hereinabove written.

“Cit)’":

CITY OF NEWARK,
a municipal corporation

By:

Alan L. Nagy, Mayor City of Newark

“Developer”:

ENTERPRISE DRIVE JLC,

a California i rapility garipany
By: :
e
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Exhibit A

Legal Description

205-acre Dumbarton TOD Specific Plan area
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Exhibit B

Legal Description of Property
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JULE 27, 2012
JCOB HQ_: 1496830

TELAET, DESCREPTINE
ENTERDRISHE FPROPERTY
HEWARK, CALEFOENLA

RERT, FROPERTY IW THE CITY OF HNEWARK, COUNTY OF BLAWEDZ, STATE OF
CRLIFORNIR, DESCRTIBER AS FOLLOWS:

PRACEL 2 0OF PRECEL MAP 1317, FIRED JANUARY 23, 1974 TR BOOK 83 or
PARGET, MARS AT PAGE 8 IH THE OFFICE OF THE COUNTY RECORDER OF ALAMEDA
COUHTY, BERIEE HO. 74-8BH3E.

END OF BESCEIPTLON
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A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

STATE OF CALIFORNIA

county oF Co rro. Cosde
On Fﬁhtut;th LY, 2015, before me, Lowsra . 0'Bp, b1, a Notary

Public, personally .1ppeaied \LJJ.Q Lter  , who proved to me on the
basis of satisfactory evidence to be the person(s) whose name{,ﬁ) is/ape-subscribed to the
within instrument and acknowledged to me that he/shefthey executed the same in
hisfhesitheir authorized capacityties)y and that by his/kerftheis sipnature(g} on the
instrument the per. son(g), or the entity upon behalf of which the person(g) acted, execuied
the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

:j i
LAURA A. O'BRIEN Q ; AANL e

Commission # 2045016 i ; :
Notary Public - Caltornia 2 ignature of the Notary Public

Contra Costa County
My Comm, Expires Nav 8, 2017

068293\6061353v2
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK APPROVING TM-12-28, VESTING TENTATIVE
MAP 8110 TO CONSTRUCT APPROXIMATELY 27
RESIDENTIAL UNITS

WHEREAS, Enterprise Drive LLC has submitted TM-12-28, Vesting Tentative Map
8110, to the City Council of the City of Newark for a 27-unit residential subdivision on an
approximately 2.14-acre project site (Enferprise Property) generally located on the north side of
Enterprise Drive cast of Willow Street, which is within the Dumbarton Transit-Oriented
Development (TOD) Specific Plan project area; and

WHEREAS, TM-12-28, Vesting Tentative Map 8110, contemplates off-site
improvements consistent with the Specific Plan;

NOW, THEREFORE, pursuant to California Government Code Sections 66473 ef seg.,
the City Council and as a result of the studies and investigations made by the City Council and
on its behalf, the oral and written testimony presented at the public hearings, the information
contained in the Community Development Department’s files, the Dumbarton Transif-Oriented
Development (TOD) Specific Plan Environmental Impact Report (“EIR”), the Supplemental
Environmental Impact Report for the Dumbarton Transit-Oriented Development (TOD) Specific
Plan (“SEIR™), finds and resolves as follows:

1. That TM-12-28, Vesting Tentative Map 8110 is consistent with the City’s General Plan
and the Dumbarton Transit-Oriented Development (TOD) Specific Plan and as such is
compatible with the objectives, policies, general land uses, and programs specified therein. TM-
12-28, Vesting Tentative Map 8110 calls for the construction of 27 residential units and
implements the Specific Plan’s objective of providing residential units in the Specific Plan
project area. TM-12-28, Vesting Tentative Map 8110 is an implementation of the City’s
previously adopted policies.

2. That the Enterprise Property is physically suitable for the construction of 27 residential
units. The EIR (State Clearinghouse Number 2010042012} certified by the City Council on
September 8, 2011 drafted pursuant to CEQA Guidelines 15162 and 15164 and the SEIR
recommended by the Planning Commission on April 22, 2014, analyze all physical impacts of
TM-12-28, Vesting Tentative Map 8110 on the Enterprise Property. The impacts on the
Enterprise Property of both a residential use generally and the density envisioned by TM-12-28,
Vesting Tentative Map 8110 was fully analyzed by the EIR, Addendums, and Supplemental
Environmental Impact Report. These previously approved documents conclude the Enterprise
Property is physically suitable for construction of 27 residential units.

3. That TM-12-28, Vesting Tentative Map 8110 is not likely to cause substantial
environmental damage or substantially and avoidably injure fish or wildlife or their habitat. The
EIR (State Clearinghouse Number 2010042012) certified by the City Council on September 8,
2011 drafted pursuant to CEQA Guidelines 15162 and 15164 and the SEIR, recommended by
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the Planning Commission on April 22, 2014, analyze all the environmental impacts of TM-12-
28, Vesting Tentative Map 8110. Despite the City Council determining that the TOD Specific
Plan and the project authorized by Vesting Tentative Map 8110 would result in several
significant and avoidable impacts, the City Council finds that such impacts will not cause
substantial environmental damage or substantially and avoidably injure fish or wildlife or their
habitat.

4, That TM-12-28, Vesting Tentative Map 8110 is not likely to cause serious health
problems. The EIR (State Clearinghouse Number 2010042012) certified by the City Council on
September 8, 2011 drafted pursuant to CEQA Guidelines 15162 and 15164 and the SEIR,
recommended by the Planning Commission on April 22, 2014, analyze all the environmental
impacts of TM-12-28, Vesting Tentative Map 8110 on public health and safety. Despite the City
Council determining that the TOD Specific Plan and the project authorized by Vesting Tentative
Map 8110 would result in several significant and avoidable impacts, the City Council finds that
such impacts will not cause serious health problems.

5. That TM-12-28, Vesting Tentative Map 8110 does not conflict with easements, acquired
by the public at large, for access through or use of, property within the proposed subdivision.
TM-12-28, Vesting Tentative Map 8110 simply implements the Dumbarton Transit-Oriented
Development (TOD) Specific Plan, which was previously approved by the City.

6. That as provided by the California Environmental Quality Act (“CEQA”), That TM-12-
28, Vesting Tentative Map 8110 will result in significant impacts on the environment as
discussed in the EIR and SEIR and a Statement of Overriding Considerations was reviewed and
approved by the City Council pursuant to City Council Resolution No. 9886. The other
potentially significant project impacts will be reduced to less than significant levels with the
mitigation measures imposed and set forth in the Mitigation Monitoring and Reporting Program
as approved by City Council Resolution No. 9886.

NOW, THEREFORE, BE IT FURTHER RESOLVED that the City Council of the City
of Newark does hereby approve TM-12-28, Vesting Tentative Map 8110 as shown on Exhibit A,
pages 1 through 27 and made a part hereof by reference, subject to the following conditions:

Planning Division

a. Approval of TM-12-28, Vesting Tentative Map 8110 shall be effective at such time RZ-
12-27, the Rezoning of the property within the boundary of Vesting Tentative Map 8110,
takes effect.

b. The project shall be subject to the environmental mitigation measures as described in the
Dumbarton Transit Oriented Specific Plan and the Dumbarton Transit Oriented
Development Residential Supplemental Environmental Impact Report.

c. City shall not issue any certificates of occupancy (except for model units and for such

limited purpose only) until the earliest of the following events: (i) City has acquired the
Park Site; or (i) Gallade has permanently ceased operation on the Park Site.

(RESO4)
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There shall be no roof-mounted equipment other than satellite dishes, other similar
television or radio antennas, and solar equipment. AC units shall not be mounted on the
roof.

All lighting shall be directed on-site so as not to create glare off-site, as required by the
Community Development Director.

Construction site trailers and buildings located on-site shall be used for office and storage
purposes only, and shall not be used for living or sleeping quarters. Any vehicle or
portable building brought on the site during construction shall remain graffiti free.

The covenants, conditions and restrictions (CC&Rs) filed for this development shall
include a provision requiring that that garages shall only be used for automobile parking.

Parking lot cleaning with sweeping or vacuum equipment shall not be permitted between
7:00 p.m. and 8:00 a.m.

The site and its improvements shall be maintained in a neat and presentable condition, to
the satisfaction of the Community Development Director. This shall include, but not be
limited to, repainting surfaces damaged by graffiti and site clean-up.  Graffiti
removal/repainting and site cleanup shall occur on a continuing, as needed basis. Any
vehicle or portable building brought on the site during construction shall remain graffiti
free.

All exterior utility pipes and meters shall be painted to match and/or complement the
color of the adjoining building surface, as approved by the Community Development
Director.

Prior to the issuance of a building permit, the elevations as submitted by the developer as
part of this application shall be reviewed and approved by the Planning Commission and
City Council. The building elevations shall reflect all architectural projections such as
roof eaves, bay windows, greenhouse windows, chimneys and porches. A site plan
showing the building locations with respect to property lines shall also show the
projections. Said elevations shall specify exterior materials. Final color elevations shall
be submitted for the review and approval of the Community Development Director.

Prior to the issuance of a building permit, the floor plans as submitted by the developer as
part of this application shall be reviewed and approved by the Planning Commission and
City Council.

Prior to the issuance of a building permit, roof material as submitted by the developer as
part of this application shall be reviewed and approved by the Planning Commission and
City Council. All roof material shall consist of fire retardant shake roof, concrete tile, or
a toof of similar noncombustible material. Mansard roofs with the above material may
be used to screen tar and gravel roofs. All roofs shall be of Class C fire resistant
construction or better. Composition shingles shall be Presidential-style or of comparable
quality, subject to the review and approval of the Community Development Director.
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Prior to the issuance of a building permit, the location and screening design for garbage,
refuse and recycling collection areas for the project shall be submitted for the review and
approval of Republic Services and the Community Development Director, in that order.
The approved garbage, refuse and recycling areas shall be provided prior to the issuance
of a Certificate of Occupancy, as required by the Community Development Director. No
refuse, garbage or recycling shall be stored outdoors except within the approved trash and
recycling enclosures.

Prior to issuance of building permit, an Acoustical Assessment shall be prepared to
demonstrate that the exterior and interior noise levels are consistent with the City’s land
use compatibility standards and Title 25, Section 1092 of the California Code of
Regulations. The Acoustical Assessment shall be prepared by a qualified Acoustical
Consultant and submitted to the Community Development Director for review and
approval.  Measures (e.g., attenuation barriers, acoustically rated windows [i.e.
appropriate STC or OITC ratings, upgraded insuiation, etc.] shall be implemented where
conditions exceed the Noise and Land Use Compatibility Criteria of “Normally
Acceptable” noise exposure levels.

Measures to respond to and track complaints pertaining to construction noise shall
include: (1) a procedure and phone numbers for notifying the City of Newark Building
Inspection Division and Newark Police Department (during regular construction hours
and off-hours); and (2) a sign posted on-site pertaining to the permitted construction days
and hours and complaint procedures and who to notify in the event of a problem. The
sign shall also include a listing of both the City and construction contractor’s telephone
numbers (during regular construction hours and off-hours).

Payment by developer to the City of an in-licu fee for each residential unit within the
project at the time of issuance of a certificate of occupancy in the amount shown on
Exhibit B to these conditions will constitute the project’s compliance with the City’s
Affordable Housing Program as set forth in Chapter 17.18 of the Newark Municipal
Code.

Prior to the issuance of a building permit, the developer shall enter into an agreement
with the City Council to address Community Services fiscal support of $2,500 per unit
for the Map Area specific to this project.

Prior to issuance of a grading permit, the developer shall hire a qualified biologist to: (1)
determine if occupied Burrowing Owl habitat(s) exist on the site, and (2) implement a
plan to protect the owls and to excavate the site around any active burrows using hand
tools to assure that the owls are not buried during grading in the event Burrowing Owl
habitat(s) is found on the site. The occupied Burrowing Owl habitat(s), if found, shall not
be disturbed during the nesting season. The Burrowing Owl study shall be conducted not
more than 30 days prior to the time site grading activities will commence.

Prior to the transfer of title, the developer shall provide disclosure notices to buyers of
individual dwellings in the subdivision as to all of the conditions of project approval and
environmental determination approved for this project. This information shall include,
but is not limited to the anticipated commuter rail service along the Dumbarton Rail
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Bridge befween the East Bay and Santa Clara/San Mateo Counties, as well as the
presence of periodic loud train horns using the railroad tracks on the north side of the
subdivision.

Prior to the transfer of title for any lot in the development, the developer shall provide
disclosure notices to the buyers as to the possibility of ground borne vibration from trains
using the railroad tracks on the north side of the subdivision. The method of disclosure
shall be subject to the review and approval of the Community Development Director.

During project construction, if historic, archeological or Native American materials or
artifacts are identified, work within a 50-foot radius of such find shall cease and the City
shall retain the services of a qualified archeologist and/or paleontologist to assess the
significance of the find. If such find is determined to be significant by the archeologist
and/or paleontologist, a resource protection plan conforming to CEQA Section 15064.5
shall be prepared by the archeologist and/or paleontologist and approved by the
Community Development Director. The plan may include, but would not be limited to,
removal of resources or similar actions. Project work may be resumed in compliance
with such plan. If human remains are encountered, the County Coroner shall be
contacted immediately and the provisions of State law carried out.

Prior to their installation, mailbox locations and designs shall be approved by the
Community Development Director and Newark Postmaster. The mailbox compartments
of centralized mailboxes shall identify the individual dwelling units with permanent,
easily legible lettering.

Prior to the issuance of a Certificate of Occupancy, the parking areas, aisles and access
drives shall be installed and striped as shown on the approved site plan. Guest parking
spaces shall be clearly marked as reserved for guests, as approved by the Community
Development Director.

Prior to the issuance of a Certificate of Occupancy, roll-up garage doors with automatic
garage door openers shall be provided for each unit.

Prior to final inspection and wutility release for each unit, the developer shall pre-wire each
unit for satellite and cable television connections, as required by the Community
Development Director.

Prior to the issuance of a sign permit, all signs, other than those referring to construction,
sale, or future use of this site, shall be submitted for the review and approval of the
Community Development Director.

Engineering Division

aa.

The project shall conform to Vesting Tentative Map — Tract 8110, Sheets TM-1 through
TM-3, and all conditions of approval set forth herein. Approval of this tentative map
shall expire according to the provisions of the Subdivision Map Act of the State of
California and any amendments thereto and applicable provisions of the Newark
Municipal Code. This tentative map provides a preliminary design for the infrastructure
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bb.

cc.

dd.

improvements associated with the proposed subdivision. The developer shall be
responsible for any required changes to this preliminary design as determined necessary
by the City of Newark to satisfy applicable design requirements of the City or any other
public agencies or utilities with jurisdictional authority.

This development will require approval of a final map filed in accordance with the State
Subdivision Map Act and the City of Newark Subdivision Ordinance. Any necessary
parcel maps or lot line adjustments to acquire lands beyond the current property boundary
of the tentative map shall be recorded prior to the first final map or issuance of any model
home permits. The final map must be approved prior to the issuance of any building
permits. Permission to grade on adjacent private properties shall be obtained prior to
approval of the first final map. Evidence of such agreements must be furnished to the
City as part of the approval. All required easement dedications as shown on the tentative
map and as determined necessary with future design review shall be dedicated on the
final map.

The final map and complete tract improvement plans shall be submitted to the City
Engineer to ensure conformance with relevant codes, policies, and other requirements of
the Newark Municipal Code and City of Newark street improvement standards. Prior to
approval of the final map, the developer shall guarantee all necessary public and private
street improvements and other infrastructure improvements within the subdivision and
beyond the map boundary as required by the City of Newark Subdivision Ordinance and
this tentative map and all conditions herein, in accordance with tract improvement plans
to be approved by the City Engineer. Improvement plans for on-site common areas and
all private streets in the development shall be included with the tract improvement plans
to ensure that the improvements are designed and constructed to City standards.

These plans must be prepared by a qualified person licensed by the State of California to
do such work. Tract improvements shall include, but are not necessarily limited to all
required improvements as indicated on the tentative map for Enterprise Drive including a
pavement overlay of at least 0.25” to result in a traffic index of not less than 9.0 following
placement of required utility tie-ins, all private street construction, water, sanitary sewer,
and joint trench utilities, storm drain systems and all stormwater treatment systems, street
lighting systems including the replacement of all existing street lights within the limits of
development, and all frontage and common area landscaping including landscaping
within the San Francisco Public Utilities Commission right-of-way and along the park
frontage on the eastern boundary of the Enterprise Parcel.

This site is subject to the State of California National Pollutant Discharge Elimination
System (NPDES) Program General Permit for Storm Water Discharges Associated with
Construction Activity. Prior to issuance of a grading permit or a building permit, the
developer needs to provide evidence that the proposed site development work is covered
by said General Permit for Construction Activity. This will require confirmation that a
Notice of Intent (NOI) and the applicable fee were received by the State Water Resources
Control Board and the submittal of the required Stormwater Pollution Prevention Plan
(SWPPP). In addition the grading plans need to state: “All grading work shall be done in
accordance with the Storm Water Pollution Prevention Plan prepared by the developer
pursuant to the Notice of Intent on file with the State Water Resources Control Board.”
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cC.

ff.

£g.

Prior to the issuance of the initial grading or any building permits for this project, the
developer shall submit a Stormwater Pollution Prevention Plan (SWPPP) for the review
and approval of the City Engineer. The plan shall include sufficient details to show how
storm water quality will be protected during both: (1) the construction phase of the
project and (2) the post-construction, operational phase of the project. The SWPPP shall
be prepared by a Qualified SWPPP Developer (QSD) in the State of California. The
construction phase plan shall include Best Management Practices from the California
Storm Water Quality Best Management Practices Handbook for Construction Activities.
The specific storm water pollution prevention measures to be maintained by the
contractor shall be printed on the plans. The operational phase plan shall include Best
Management Practices appropriate to the uses conducted on the site to effectively
prohibit the entry of pollutants into stormwater runoff from the project site including, but
not limited to, low impact development stormwater treatment measures, trash and litter
control, pavement sweeping, periodic storm water inlet cleaning, landscape controls for
fertilizer and pesticide applications, labeling of storm water inlets with a permanent
thermoplastic stencil with the wording “No Dumping - Drains to Bay,” and other
applicable practices.

The project must be designed to include appropriate source control, site design, and
stormwater treatment measures to prevent stormwater runoff pollutant discharges and
increases in runoff flows from the site in accordance with Provision C.3 of the Municipal
Regional Stormwater NPDES Permit (MRP), Order R2-2009-0074, revised November
28, 2011, issued to the City of Newark by the Regional Water Quality Control Board
(RWQCB), San Francisco Bay Region. Examples of source control and site design
requirements include, but are not limited to: properly designed trash storage areas,
sanitary sewer connections for all non-stormwater discharges, minimization of
impervious surfaces, and treatment of all runoff with Low Impact Development (LID)
treatment measures. A properly engineered and maintained biotreatment system will
only be allowed if it is infeasible to implement other LID measures such as harvesting
and re-use, infiltration, or evapotranspiration. The stormwater treatment design shall be
completed by a licensed civil engineer with sufficient experience in stormwater quality
analysis and design. The Storm Water Control Plan (Sheet TM-5} on this tentative map
would be approved as a conceptual plan only. Final approval is subject to the developer
providing the necessary plans, details, worksheets, and calculations that demonstrate the
plan complics with Provision C.3 of the MRDP, subject to final review by the City
Engineer and the RWQCB prior to the recording of any final maps. The developer is
responsible for any and all necessary modifications to the site design to comply with
MRP requirements. The use of treatment controls for runoff requires the submittal of a
completed Stormwater Treatment Measures Maintenance Agreement prior to the
approval of any final maps.

All stormwater treatment measures are subject fo review and approval by the Alameda
County Mosquito Abatement District. The developer shall modify the grading and
drainage design and the stormwater treatment design as necessary to satisfy any and all
imposed requirements from this District.
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11.

1

1.

The preliminary Grading and Drainage Plan provided on Sheet TM-3 of the tentative map
has not yet been supported with a detailed drainage feasibility analysis. A complete
watershed analysis, including detailed drainage calculations, shall be completed and
submitted by the developer for review by the City Engineer and the Alameda County
Flood Control and Water Conservation District (ACFC&WCD) for determination of the
general feasibility of the proposed design prior to development of detailed grading and
drainage plans. ACFC&WCD will not allow the design capacity of the existing Line F-1
and Line F-6 flood conirol channels to be exceeded. The developer shall be responsible
for any and all changes to the preliminary drainage design as shown on the tentative map
as necessary to satisfy ACFC&WCD and City of Newark storm drain system
requirements.

The developer shall submit detailed grading and drainage plans for review and approval
by the City Engineer and the Alameda County Flood Control and Water Conservation
District (ACFC&WCD). These plans must be based upon a City benchmark and need to
include pad and finish floor elevations of each proposed structure, all rear yard drainage
designs and surface treatments, proposed on-site property grades, proposed elevations at
property line, and sufficient elevations on all adjacent properties to show existing and
proposed drainage patterns. All pavement shall drain at a mimimum of one percent. The
developer shall ensure that all upstream drainage is not blocked and that no ponding is
created by this development. Any construction necessary to ensure this shall be the
developer's responsibility. All mitigation measures identified in the Hydrology,
Drainage, and Water Quality section of the Environmental Impact Report shall be
propetly addressed with the detailed grading and drainage plans.

Hydrology and hydraulic calculations based on ACFC&WCD criteria shall be submitted
for review and approval by the City Engineer and the ACFC&WCD prior to approval of
any final maps. The calculations shall show that City and ACFC&WCD freeboard
requirements will be satisfied (0.75 feet to grate or 1.25 feet to the top of curb under a 10-
year storm event design).

Where a grade differential of more than a 1-foot is created along the boundary lot lines
between the proposed development and adjacent property, the developer shall install a
masonry retaining wall unless a slope easement is approved by the City Engineer. Said
retaining wall shall be subject to review and approval of the City Engineer. A grading
permit is required by the Building Inspection Division prior to starting site grading work.

Permission to grade on adjacent private properties shall be obtained prior to approval of
the first final map. Evidence of such agreements must be furnished to the City as part of
the approval.

The applicant shall submit a detailed soils report prepared by a qualified engineer,
registered with the State of California. The report shall address in-situ and import soils in
accordance with the City of Newark Grading and Excavation Ordinance, Chapter 15.50.
The report shall include recommendations regarding pavement sections for all public and
private streets. Grading operations shall be in accordance with recommendations
contained in the soils report and shall be completed under the supervision of an engineer
registered in the State of California to do such work. All documentation prepared during

(RESO4)

N



1.

00.

pp.

the inspection of grading operations shall be made available for review by the City
Engineer.

An independent Project Geotechnical Engineer shall be retained to review the final
grading plans and specifications and provide construction inspection review at the
developer’s expense. The Project Geotechnical Engineer shall approve the grading plans
prior to approval by the City of Newark for issuance of a grading permit.

Prior to approval of any final maps, the developer shall satisfy Alameda County Water
District (ACWD) requirements for the proposed development. All water service, fire
service, and irrigation facilitics shall be constructed and installed in accordance with
current ACWD standards. The developer shall dedicate any and all necessary casements
to ACWD for all public water mains and ACWD-owned appurtenances, as determined by
ACWD. The Utility Plan provided on Sheet TM-4 of the tentative map includes a
preliminary water supply system layout that is subject to a complete review by ACWD at
such time as formal, detailed utility plans are developed for construction. Any necessary
site and utility design changes necessary to satisfy ACWD’s design requirements shall be
the developer’s responsibility.

Additional water line valves shall be installed on existing water mains in the vicinity of
the new public water system connections and on both sides of any water main crossings
over the San Francisco Public Utilities Commission right-of-way or the San Mateo
County Transit District right-of-way. Each irrigation or other non-residential domestic
service shall have an approved, above-ground backflow prevention device. Any existing
water services which will not be used in the proposed development shall be removed by
ACWD at the developer’s expense.

The ability to install a public water system within the project area will be conditioned
upon confirmation that the soil or groundwater does not pose a risk to health and safety
either during installation of the public water system or during long-term operation and
maintenance of the system, as determined by ACWD. Likewise the nature of hazards or
hazardous material remaining on the project site may affect the materials used to
construct the public water system.

Prior to approval of any final maps, the developer shall satisfy Union Sanitary District
(USD) requirements for the proposed development. All sanitary sewer facilities shall be
constructed and installed in accordance with current USD standards. The Utility Plan
provided on Sheet TM-4 of the Vesting Tentative Map includes a preliminary sanitary
sewer system layout that is subject to a complete review by USD at such time as formal
ufility plans are developed for construction. Any necessary site and utility design
changes necessary to satisfy USD’s design requirements shall be the developer’s
responsibility.

Prior to approval of the final map, the developer shall coordinate with the City and
County of San Francisco through its Public Utilities Commission to obtain the necessary
roadway right-of-way, licensing agreement, and/or land use permits for the ultimate street
improvements proposed along the Enterprise Drive frontage within the limits of
development and pay all costs associated therewith.
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The developer shall incorporate a Homeowner’s Association consisting of all property
owners of lots in the development at the time of incorporation and in the future for the
purpose of owning and maintaining the association's property, including but not limited
to all private streets and common drive aisles, parking areas, landscape areas, stormwater
treatment areas, storm drain systems, public access areas, and for paying for security
lighting, any common garbage collection services, any security patrol services, if
provided, and other functions of a Homeowner’s Association. All common areas within
the development shall be owned and maintained by the Homeowner’s Association. Each
property owner shall automatically become a member of the association and shall be
subject to a proportionate share of the maintenance expenses. The Homeowner’s
Association shall be incorporated prior to the sale of any individual lots and/or prior to
acceptance of ftract improvements, whichever occurs first. The Homeowner’s
Association’s CC&Rs shall ensure the perpetual maintenance of all common front yard,
side yard and back-up area landscaping within the development by the Homeowner’s
Association. Any and all necessary easements shall be dedicated over individual lots to
allow for the perpetual access and maintenance of landscaping. 'The full extent of
landscape maintenance shall be determined with future landscape improvements plans.
Any project perimeter walls and adjoining landscaped areas shall be included in a
dedicated landscape easement to guarantee adequate maintenance of the walls. Each
property owner shall automatically become a member of the association and shall be
subject to a proportionate share of the maintenance expenses. The Homeowner’s
Association shall be incorporated prior to the sale of any individual lots and/or prior to
acceptance of tract improvements, whichever occurs first.

Prior to City Council approval of any final maps, the proposed bylaws governing the
property owner's association and any proposed declaration of covenants, conditions and
restrictions (CC&Rs) associated with the development shall be reviewed to determine
consistency with these conditions by the Community Development Director and the City
Attorney. Recording of the CC&Rs shall not occur until approval by the Bureau of Real
Estate, which may require revisions to the CC&Rs after City review. Said covenants,
conditions and restrictions shall be prominently displayed in the project sales office at all
times. The City’s consistency determination related the covenants, conditions and
restrictions shall not make the City a party to enforcement of same. The CC&Rs shall
apply equally to both owners and renters. The CC&Rs shall be written to require renters
to comply with the regulations of the CC&Rs, and a copy of the CC&Rs shall be given to
each renter. The CC&Rs shall be written to allow less than a majority of owners to have
pavement or landscape maintenance done and the cost thereof assessed to all owners in
the project. The CC&Rs shall include a pavement maintenance program for all private
streets and common drive aisles.

The Homeowner’s Association CC&Rs shall prohibit the on-site parking of non-self-
propelled recreational vehicles, including boats, and any self-propelled recreational
vehicles not used for transportation unless separate storage facilities are provided. The
CC&Rs shall regulate the provision of any on-site parking of self-propelled recreational
vehicles used for transportation.
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The CC&Rs for the project shall include a disclosure statement to all property owners
indicating that the project site is located within a seismic hazard zone for liquefaction.
The disclosure statement shall indicate that the buildings have been designed to current
code requirements. The statement shall further indicate that the buildings, site
improvements, and utilities are subject to damage during an earthquake and that the
buildings may be uninhabitable after an earthquake. This CC&R disclosure statement is
subject to review and approval of the City Engineer prior to final map approval.

The developer shall also assist the Homeowner’s Association by having a management
consultant firm review the maintenance and operating functions of the association, The
management consulting firm shall be responsible to prepare a written report with
recommendations to the association for managing the association's obligations and setting
inifial monthly assessment costs for each lot in the development. Membership and
assessment cost shall be mandatory for all property owners of property in the
development and shall run with the land. The developer shall pay all costs of
incorporation and initial management review and reports.

The developer shall enter into a Landscape Maintenance Agreement(s) with the San
Francisco Public Utilities Commission and City of Newark to ensure the perpetual
maintenance of all landscaping within the San Francisco Public Utilities Commission
right-of-way along the Enterprise Drive street frontage by the Homeowner’s Association.
This agreement shall run with the land and be binding upon all future owners or assigns.
The full extent of landscape maintenance shall be determined with the future landscape
improvements plans and detailed in said agreement. Landscaping by the City at the
expense of the Homeowner’s Association in these areas will only occur in the event the
City Council deems the Homeowner’s Association maintenance to be inadequate.

The City of Newark shall be provided with subordinate agreements to ensure that the
position of the landscaping lien shall be superior to any liens or encumbrances other than
taxes

Prior to approval of the final map, the developer shall petition the City Council to
participate in an active Landscaping and Lighting District for the perpetual maintenance
of future median landscaping and lighting systems on Enterprise Drive along the project
frontage and shared costs for the maintenance of all proposed public parks, and all
median landscaping, including roundabout arcas on Willow Street within the limits of the
Dumbarton Transit Oriented Development Plan Areca. Maintenance activities will be
performed by the City of Newark or its contractors through the Landscaping and Lighting
District.  All property owners within the tentative map boundary shall be assessed
annually in accordance with requirements established with the Landscaping and Lighting
District. The developer shall pay all associated costs in the City’s Master Fee Schedule
for establishment of the Landscaping and Lighting District. The developer shall record
an indenture advising all prospective property owners in the project that their properties
are included in a Landscaping and Lighting District for maintenance of landscaping,
lighting, and related improvements installed as part of this project. All other
maintenance, including but not limited to maintenance of proposed Parcel “E”, all private
streets, all private storm drain and stormwater treatment systems, common area an street
frontage landscaping, and all other areas or easements to be conveyed to the property
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Homeowner’s Association or individual lot owners, shall be the responsibility of the
Homeowner’s Association or individual lot owners as detailed in the project CC&Rs.

The storm drain system shall be equipped with full-capture trash devices approved by the
Regional Water Quality Control Board that satisty Provision C.10 requirements under the
Municipal Regional Stormwater NPDES Permit. Trash capture device selection is
subject to approval by the City Engineer. The Homeowner’s Association shall be
responsible for trash and litter control and sweeping of all private streets within the
development. All private storm drain systems and all associated trash. capture devices
shall be cleaned on a regularly scheduled basis as detailed in the required Stormwater
Treatment Measures Maintenance Agreemeit.

The Homeowner’s Association shall be required to contract with a professional
management firm to handle all necessary maintenance operations. Documentation of
such contract shall be submitted to the City of Newark. All commonly owned facilities
shall be properly maintained in a manner consistent with the CC&Rs and project
requirements.

The Homeowner’s Association shall periodically provide educational materials on storm
water pollution prevention to all residents.

Each buyer shall sign an acknowledgment that he/she has read the constitution and
bylaws of the Homeowner’s Association and the CC&Rs applied to the development.

The developer shall provide a complete set of construction plans in electronic format and
reproducible paper (mylar) format to the Homeowner’s Association at the time of its
formation.

All existing overhead utilities within the development and along the fronting street rights-
of-way to the centerline of the street shall be undergrounded to the nearest riser beyond
the development's limits in accordance with the City of Newark Subdivision Standards.
Undergrounding shall include all existing and proposed service drops.

All new utilities including, but not limited to, electric and communication services shall
be provided underground for all buildings in the development in accordance with the City
of Newark Subdivision Standards. Electrical transformers shall be installed in
underground vaults with an appropriate public utility easement or within the public right-
of-way.

Fire hydrants are to be located along public and private streets as determined by the
Alameda County Fire Department.

A streetlight plan and joint trench plan shall be submitted by the applicant with the first
tract improvement plan check and approved prior to final map approval. All existing
street lights on Enterprise Drive within the limits of the development shall be replaced
with street lights consistent with the approved Dumbarton Transit Oriented Development
Specific Plan. LED lighting shall be utilized on all public and private streets and other
COMMOoN areas.
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Safety lighting shall be provided on all private streets, walkways, and other common
areas. Lights shall utilize vandal-resistant enclosures and shall have sufficient power and
spacing to provide a minimum maintained foot-candle leve] of 0.12.

A signpost with a sign having an area of at least 15-inches by 21-inches shall be installed
at or near each private street entrance. The name of each private street shall be placed on
this sign in clearly legible 4-inch letters. The signs shall have painted, in at least 1-inch
letters, “Private Property. Not dedicated for public use.”

On-site private streets are to be posted for “No Parking,” except in those areas designed
to accommodate guest parking, as shown on the tentative map.

The connection between private streets and public streets shall be by a City of Newark
standard driveway.

Garbage, trash, or recycling containers shall be suitably concealed in an area dedicated
within the garage of each unit, except such features may be placed at curbside on the
designated garbage pick-up day.

Public Utility Easements (PUE), Water Line Easements (WLE), Storm Drain Easements
(SDE), and Sanitary Sewer Easements (SSE) shall be dedicated over all private streets in
the development. The PUE, WLE, SDE and SSE dedication statements on the final map
shall state that the PUE, WLE, SDE and SSE are available for, but not limited to, the
installation, access and maintenance of water supply sanitary and storm sewers, and gas,
electrical, and communication facilities.

. Emergency Vehicle Access Easements (EVAE) shall be dedicated over the full pavement

width on ‘A’ Road, ‘B’ Place, ‘C’ Place, and ‘D’ Place. The final easement geometry
shall be subject to the approval of the City Engineer.

The developer shall request Pacific, Gas & Electric Co. to commence with the design of
the underground utility improvements for the proposed development as soon as practical
following tentative map approval.

The developer shall ensure that a water vehicle for dust control operations is kept readily
available at all times during construction at the City Engineer's direction. A pick-up or
vacuum type street sweeper shall be available at all times at the direction of the City
Engineer to removed tracked dirt and debris from adjacent streets.

Above-ground architectural and building features that project over proposed property
lines shall be permitted on townhouse and/or condominium units by easements recorded
on the final map. Such features include, but are not limited to, eaves, bay windows,
balconies, porches, landings, and stairways. The details for these easements, including
dimensions and descriptions, shall be included on the final map. Foundations for
townhouse units shall be contained within the individual lot.
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Street names and an addressing scheme shall be developed during the final map and
improvement plan review process in accordance with the City of Newark’s Street
Numbering and Naming Ordinance (Chapter 12.12). This area of Newark has a “tree”
theme for street names. Awvailable street names will need to be determined. All
addressing is based on the Alameda County grid pattern with streets running generally
northerly and southerly having 5-digit addresses and streets running generally westerly
and easterly having 4-digit addresses.

The developer shall repair and/or replace any public improvements (pavement, curb,
gutter, etc.) damaged as a result of construction activity to the satisfaction of the City
Engineer.

Prior to issuance of a Certificate of Occupancy or release of utilities for any residential
units, private streets, common vehicle access ways and parking facilities serving said
units shall be paved in accordance with the recommendation of a licensed engineer based
on a minimum Traffic Index of 6.0.

Prior to issuance of a Certificate of Occupancy or release of utilities for each dwelling
unit, the on-site drive aisles and uncovered parking facilities shall be installed and striped
as shown on the approved site plan. All on-site uncovered parking facilities and drive
aisles shall be drained at a minimum slope of 1.0% for asphalt concrete surfaces and
0.3% for Portland cement concrete surfaces.

The developer shall be responsible for implementation of all mitigation measures
identified in the Environmental Impact Report for the Dumbarton Transit Oriented
Development Specific Plan to the extent applicable to the project.

The developer shall provide all required paper and digital submittals of the project final
map, tract improvements plans, and as-built plans as required by the City Engineer,
including, but not necessarily limited to the following: (1) One full-size reproducible
copy and one reduced reproducible copy of the approved tentative map; (2) Two
electronic copies of the approved final map and improvement plans in a format approved
by the City Engineer; (3) One full-size mylar copy and one reduced copy of the recorded
final map; (4) One reproducible set and four blue-line or photocopied sets of the
approved tract improvement plans; (5) Two electronic copies and one mylar set of the as-
built tract improvement plans. The City will require a digital submittal of all final maps
and improvements plans. All CAD work must be prepared in a manner consistent with
the Union Sanitary District’s digital submittal requirements for layering conventions.
This can be found on the web at: http://www.unionsanitary.com/digital Submittal.htm.
Digital files submitted shall be based on accurate coordinate geometry calculations and
the NADS3 State Plane Coordinate System (Zone III) and NGVD29 (USD requires
NAVDSS8) as vertical datum. A deposit of $5,000 shall be provided by the developer to
the City to ensure submittal of all required documents.

The developer shall provide as-built record drawings in both electronic format and on
mylar paper based on full and complete review and inspection by the developer’s project
civil engineer, landscape architect, and other design professionals of all public
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improvements and all improvements on private streets and property included in the tract
improvement plan set.

If any terms or provision(s) of these conditions is held by a court of competent
jurisdiction to be invalid, void or unenforceable, the remainder of these conditions shall
may remain in full force and effect subject to amendments or modifications by mutual
consent of the City and developer. If, in the opinion of the City or developer, the
invalidation, voiding or lack of enforceability would deprive either City or developer of
material benefits of this Vesting Tentative Map, or make performance of these conditions
unreasonably difficult, then City and developer shall meet and confer and shall make
good faith efforts to amend or modify these conditions in a manner that is mutually
acceptable to City and developer.

Pursuant to Government Code Section 66474.9, the subdivider, or any agent thereof, or
successor thereto, shall defend, indemnify, and hold harmless the City of Newark, its
officials, employees or agents (collectively “City”) from any claim, action or proceeding
against the City to attack, set aside, void, or annul, the City’s approval concerning this
subdivision map application, which action is brought within the time period provided for
in Section 66499.37. The City will promptly notify the subdivider of any such claim,
action, or proceeding and cooperate fully in the defense.

The Conditions of Project Approval set forth herein include certain fees, dedication
requirements, and other exactions. Pursuant to Government Code Section 66020(d)(1),
these conditions constitute written notice of a statement of the amount of such fees, and a
description of the dedications, reservations, and other exactions. The developer is hereby
further notified that the 90-day approval period in which the developer may protest these
fees, dedications, reservations, and other exactions, pursuant to Govemment Code
66020(a), has begun. If the developer fails to file a protest within this 90-day period
complying with all of the requirements of Section 66020, the developer will be legally
barred from later challenging such exactions.

Landscape-Parks Division

aaaa.

bbbb.

Prior to approval of the final map, the developer shall submit detailed tract improvements
plans that include all required off-site landscaping within the Enterprise Drive and San
Francisco Public Utilities Commission rights-of-way, improvements along the western
project boundary, including improvements on the adjoining property, and all on-site
landscaping within designated private streets, common areas, and designated landscape
casements. The improvement plans are subject to the review and approval of the City
Engineer.

Prior to approval of the final map, the developer shall prepare and submit a Park Master
Plan for the review and approval of the Planning Commission and City Council. The
master plan shall incorporate turf, trees, shrubs, groundcover material, irrigation systems,
stormwater treatment facilities, pathways, play equipment, benches, picnic facilities and
related improvements consistent with the Conceptual Park Plan. The developer shall
guarantee the construction of all park improvements in a form satisfactory to the City of
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Newark. This condition bbbb shall be deemed to be satisfied upon satisfaction of TM
8098 condition vuuu.

The developer shall retain a licensed landscape architect to prepare the required tract
improvement landscape plans in accordance to with City of Newark requirements and the
State of California Model Water Efficient Landscape Ordinance in accordance with the
Water Conservation and Landscaping Act of 2006, Assembly Bill 1881. The associated
Landscape Documentation Package must be approved by the City Engineer prior to
approval of the final map.

The developer shall implement Bay Friendly Landscaping Practices in accordance with
Newark Municipal Code, Chapter 15.44.080. Prior to approval of the final map, the
developer shall provide sufficient information to detail the environmentally-conscious
landscape practices to be used on the project.

Landscape casements for maintenance purposes shall be dedicated on the final map to
allow for homeowner’s association access to over private lots for all common
landscaping adjacent to private streets and pedestrian walkways.

Prior to installation by the developer, plant species, location, container size, quality, and
quantity of all landscaping plants and materials shall be reviewed and approved by the
City Engineer. All street trees shall be minimum 24-inch box specimens. All plant
replacements shall be to an equal or better standard than originally approved subject to
approval by the City Engineer. This includes future modifications proposed by
homeowners, HOA’s, or property maintenance associations.

As part of the project CC&Rs, the developer shall include recommended front and rear
landscape treatments for individual property owners with specific limitations regarding
the extent and variety of landscape treatments in these areas that minimizes water use,
drainage impacts, and long-term maintenance.

Prior to issuance of Certificate of Occupancy or release of utilities, the developer shall
guarantee all trees for a period of 6 months and all other plantings and landscape for 60
days after completion thereof. The developer shall ensure that the landscape shall be
installed properly and maintained to follow standard horticultural practices. All plant
replacements shall be to an equal or better standard than originally approved subject to
approval of the City Engineer.

Prior to issuance of a Certificate of Occupancy or release of utilities for any of the final 4
dwelling units, all on-site landscaping and irrigation systems shall be completed or
guaranteed by a cash deposit filed with the City in an amount to cover the remainder of
the work.

Any above ground utility structures, including backflow prevention devices, and
appurtenances shall be installed within the developer's property line and a minimum of 10
feet behind street face of curbs. The backflow prevention devices shall have a green
painted security cage to protect it from vandalism. These locations shall be screened with
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landscaping to the satisfaction of the City Engineer. The landscape screen shall not
interfere with the utility companies' or City Fire Department's access.

If park and open space land dedications and related improvements within the
development are determined by the City Engineer to be below the minimum requirements
established in the Dumbarton Transit Oriented Development Specific Plan, the developer
shall pay equivalent park-in-lieu fees to satisfy said minimum requirements.  Any
required park-in-lieu fees or pro-rated percentages thereof shall be in the amount stated in
Exhibit B to these conditions and shall be paid prior to the issuance of any Certificates of
Occupancy.

General

1111.

All proposed changes from approved exhibits shall be submitted to the Community
Development Director who shall decide if they warrant Planning Commission and City
Council review and, if so decided, said changes shall be submitted for the Commission’s
and Council’s review and decision. The developer shall pay the prevailing fee for each
additional separate submittal of development exhibits requiring Planning Commission
and/or City Council review and approval.

mmmm. The developer hereby agrees to defend, indemnify, and save harmless the City of Newark,

0000,

its Council, boards, commissions, officers, employees and agents, from and against any
and all claims, suits, actions, liability, loss, damage, expense, cost (including, without
limitation, attorneys’ fees, costs and fees of litigation) of every nature, kind or
description, which may be brought by a third party against, or suffered or sustained by,
the City of Newark, its Council, boards, commissions, officers, employees or agents to
challenge or void the permit granted herein or any California Environmental Quality Act
determinations related thereto.

In the event that any person should bring an action to attack, set aside, void or annul the
City’s approval of RZ-12-27, TM-12-28, ASR-12-29, and E-12-30 (the Dumbarton
Transit Oriented Development Residential Project Supplemental Environmental Impact
Report), the developer shall defend, indemnify and hold harmless the City and/or its
agents, officers and employees from any claim, action, or proceeding against the City
and/or its agents, officers and employees with counsel selected by the developer (which
shall be the same counsel used by developer) and reasonably approved by the City.
Developer’s obligation to defend, indemnify and hold harmless the City and/or its agents,
officers and employees shall be subject to the City’s compliance with Government Code
Section 66474.9.

Only the specific Impact Fees listed in Exhibit B shall apply to the Project. No change to
an Iinpact Fee in Fxhibit B resulting in an increase in dollar amounts charged to the
Project that is adopted after the cffective date of the Vesting Tentative Map shall apply to
the Project. If, after the effective date of this Vesting Tentative Map, City decreases the
rate of any of its Impact Fees, Developer shall pay the reduced Impact Fee in effect at the
time of payment.
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EXHIBIT B

Vesting TM 8110
Schedule of Impact Fees

| Impact Fee Amount Timing
1 Park Impact Fee $7,460/du Each Building Permit
2 Art in Public Places and Private $270/du Each Building Permit
: Development Policy Fee
3 Capital Facilities - Public Safety $1,989/du Each Building Permit
4 Community Services/Facilities $1,942/du Each Building Permit
4 Transportation $801/du Each Building Permit
6 Community Development '{0.5% of construction | Each Building Permit

Maintenance Fee valuation :
7 Affordable Housing-In-Lieu $25,000/du Each Certificate of
Occupancy

8 Special Fiscal Support $2.,500/dun Each Building Permit

e ——
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ATTORNEYS AT LAW

KRiSTEN T, CASTANOS
: : Direct (916) 319-4674
March 27, 2014 kicastanos@stoel.com

Terrence Grindall

Community Development Director
City of Newark

Fax: 510-578-4265

Email: Terrence.grindall@newark.org

Re: Comments on Trumark Dumbarton Transit Oriented Development Residential
Project; SCH #2010042012

Dear Mr. Grindall,

- These comments are submitted on behalf of Gallade Chemical, Inc. (“Gallade™) regarding the

City Council’s proposed action on the proposed Trumark Dumbarton Transit Oriented

Development Residential Project (“Project™), scheduled for March 27, 2014. For the reasons

discussed in more detail below, the City cannot take action on the proposed Project at this fime.

- Among other legal inadequacies, approval of the Project is improper because the City has failed
to provide proper notice and because the Supplemental Environmental Impact Report (“SEIR™)

“for the Proj Iect fails to meet the requirements of the California Environmental Quality Act
(“CEQA™).

L The City Cannet Take Action on the Project Because It Failed to Provide Proper
Notice to Gallade

By failing to deliver personal notice of both the Planning Commission and City Council hearings
to Gallade, the City has violated local, state, and constitutional laws, all of which require notice
of a hearing on a rezone or subdivision be given to neighbors adjacent to the project area.

! In addition, Gallade incorporates by reference and reiterates the comments submitted by
the San Francisco Bay Regional Water Quality Control Board, California Department of Toxic
Substances Control, Alameda County Water District, San Francisco Public Utilitics Commission,
Margaret Lewis, CII2ZM Hill, and Cargill.

Alasks Cabifernse ddsho
75865073.1 0049799-00001
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Terrence Grindall
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Gallade has not received notice required by law, and in fact, was unaware of the pending actions
by the City until March 25, 2014, after the Planning Commission hearing had already been held,
and only two days prior to the City Council hearing. The lack of required notice has deprived
Gallade of the ability to provide comments fo the Planning Commission, and allows for only
cursory comments on the Project to the City Council. Based on its violations of notification
requirements, the City cannot take any further action on the Project until proper notice is givern to
all parties, and the matter remanded to the Planning Commission for further public comment and
consideration.

State law requires a City to deliver personal notice of a hearing on any zoning amendment before
the Planning Commission and City Council to all owners of real property within 300 feet of the
property that is the subject of the hearing. (Gov. Code §§ 65854, 65091(a)(4); Environmental
Defense Project of Sierra County v. County of Sierra (2008) 158 Cal. App.4th 877, 893.) The
Newark City Code has a similar requirement. (Newark City Code §§ 17.44.010, 17.80.050.B.,
17.80.070.A.) A zoning ordinance adopted without the required notice and heanng 18 void. (See
Sounhein v. City of San Dimas (1992) 11 CA4th 1255, 1260.)

Personal notice of a hearing on a tentative map is also required to be delivered to neighbor’s
within 300 feet of the subdivision pursuant to both Subdivision Map Act and the City Code.
(Gov. Code § 66451.3, 65091(a}4); Newark City Code § 16.08.020.A.) And as with failure to
notify neighbors of a rezone, the failure to provide proper notice to affected parties of a proposed
subdivision is alse fatal. (Horn v. County of Ventura (1979) 24 Cal.3d 605.)

Gallade’s property is located directly adjacent to the Enterprise Drive Project, and thus, zoning
and subdivision laws require personal notice of the Planning Commission and City Council
hearings, notice which was never delivered. Therefore, the Project cannot be approved until
proper notice and opporfunity for comment at both the Planning Commission and City Council
hearings is provided. -

In addition to the 1egislative mandates requiring notice to neighbors, procedural due process,
guaranteed by both the California and United States constitutions, requires adequate notice and
an opportunity to be heard before a governmental action affecting an individual’s property. (See
Goldberg v. Kelly (1970) 397 US 254, 267.) As explained by the court in Sco#t v. City of Indian
Wells {1972) 6 Cal.3d 541:

To hold, under these circumstances, that defendant city may zone the land within
its border without any concern for adjacent landowners would indeed “make a

75865073.1 0049799-00001
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fetish out of invisible municipal boundary lines and a mockery of the principles of
zoning.” “[Clommon sense and wise public policy ... require an opportunity for
property owners to be heard before ordinances which substantially affect their
property rights are adopted...” Indeed, the due process clause of the Fourteenth
Amendment requires “at a minimum .. that deprivation of life, Iiberty or property
by adjudication be preceded by notice and opportunity for hearing...” Zoning does
not deprive an adjacent landowner of his property, but it is clear that the
individual's interest in his property is often affected by local land use controls,
and the “root requirement” of the due process clause is “that an individual be
given an opportunity for a hearing before he is deprived of any significant
property interest, except for extraordinary situations where some valid
governmental interest ... justifies postponing the hearing until after the event...

(Scott, 6 Cal.3d 541, 548-49 (citations omitted).) The court in Horn v County of Ventura (1979)
24 Cal.3d 605, 617, held that an agency failed to give proper notice when it had provided notice
only by posting within central public bulldmgs and direct mailing to persons who had
specifically requested notice, and failed to give notice to adjacent property owners that may bave
been affected by the subdivision. The Horn court explained that

ID]epending on the magnitude of the project, and the degree to which a particular
Jandowner’s interests may be affected, acceptable techniques might include notice
by mail to owners of record of property situated within a designated radius of the
subject property, or by posting of notice at or near the project site, or both. Notice
must, of course, occur sufficiently prior to a final decision to permit a
“meaningful” predeprivation hearing to affected landowners.

(Horn, 24 Cal.3d at 618; see also Mennonite Bd. of Missions v. Adams (1983) 462 US 791, 800
(“Notice by mail or other means as certain to ensure actual notice is a minimum constitutional
precondition to a proceeding which will adversely affect the liberty or property interests of any
party, whether unlettered or well versed in commercial practice, if its name and address are
reasonably ascertainable.”).)

Here, not only will Gallade’s property interest be affected by a rezone and subdivision directly
next door, but the Project also contemplates an actual “taking” of Gallade’s property, by’
requiring that it be acquired prior to the issnance of a certificate of occupancy for any proposed
homes within the Project. Because the City has commitfed itself to exercise its power of eminent
domain to acqmre Gallade’s property in the event it cannot be acquired via negotiations, it was
required to give notice of the hearings directly to Gallade. (See Conejo Recreation & Park Dist.

75865073.1 0049799-00001

PP —



Terrence Grindall
March 27, 2014
Page 4

v. drmstrong (1981) 114 Cal. App.3d 1016.) At a bare minimum, due process required mailed
notice to Gallade of the hearings on the proposed Project before both the Planning Commission
and the City Council. The City’s failure to provide notice to Gallade is unlawful, and this matter
must be remanded to the Planning Commission with proper notice and an opportunity for
affected property owners to provide comments.

Ii. The City Actions Regarding Proposed Agreements Are Premature and Vielate
CEQA

A. Park Funding Agreement

The City proposes to approve a Resolution authorizing a Park Funding Agreement, affecting the
Gallade property, (ltem E.1, Att. 5.) The proposed Agreement satisfies Condition wuuu of the
Tentative Map, which requires the Developer and the City to enter an agreement to address
funding for a public park on the Gallade property. Condition uuuu provides that the Agreement
shall “obligate” the Developer to construct or fund construction of improvements on the Park
Site. (Item E.1, Att. 6, condition uuuu; see also, Item E.2, Staff Report (“Vesting Tentative Map
includes numerous conditions and includes a requirement for the Gallade Chemical property to
be acquired and developed as a park.”).) Thus, the Condition commits the City to actions
requiring development of the Park Site, which have not been evaluated under CEQA.

The proposed Agreement conditions the City’s action on future compliance with CEQA (para.
1.04} in direct violation of CEQA. (Save Tara v. City of W. Hollywood (2008) 45 Cal.4th 116;
CEQA Guidelines, § 15352(a).) Although the Agreement attempts to assert that the City is not
committed to any future actions, the Agreement requires the City to initiate efforts to acquire the
Gallade site unless the developer terminates the Agreement. (Agreement, para. 1.04(4) (“City
shall make a written offer to purchase the Park Site”), para. 1.04(5) (“City shall take all steps
required ... to acquire the Park Site through the exercise of eminent domain™).) The
environmental impacts associated with acquisition of the Park Site have not been evaluated, and
approval of the Agreement violates CEQA. (Save Tara, supra, 45 Cal.4th 116.)

Moreover, the Agreement provides that the park-related conditions of the Project shall be waived
if the Park Site is not acquired by June 30, 2015. (Agreement, para, 1.04(7).) There has been no
CEQA analysis of the potential impacts associated with waiving the park-related requirements.
The City acknowledges that the acquisition of the Park Site is necessary to achieve the goals of
the transit-oriented development (Item E.1, Staff Report). If the park-related conditions are
waived, the Project will not meet these requirements and there is a potential for significant
impacts that have not been evaluated in the SEIR. In particular, the SEIR must evaluate the

758650731 0049799-50001




—
LR

Terrence Grindall
March 27, 2014
Page 5

potentially significant traffic, air, noise, greenhouse gas and other environmental impacts that
would result if the project does not achieve its transit oriented goals. Additionally, the staff
report is misleading on this point as it represents that no certificate of occupancy can be issued
until the Gallade site is acquired (Item E.2, Staff Report), but the Park Agreement allows for this
requirement fo be waived (Agreement, para. 1.04(7)).

The Agreement also commits the City to a conceptual site plan, including construction related
activities, for the Park Site, which have noi been evaluated under CEQA. (Agreement, para.
1.05(5) & (6).) Further, the City’s proposed actions authorize the Developer to make
improvements to property that it does not own (see, Itiem E.1, Staff Report), and under
circumstances where the property owner has not been notified (see, infra re lack of notice). The
Developer has no authority to obtain approvals related to property that it does not own or control.

Finally, the Park Agreement commits the City to initiating eminent domain proceedings if cextain
conditions are met. (Agreement, para. 1.04(5).) This is a pre-commitment to take a
discretionary action requiring a public hearing, for which no notice or hearing has occurred and
no CEQA review has been conducted.

B. Community Financing Agreements

Similarly, the proposed Resolutions authorizing a Community Financing Agreements (Tiems E.1,
Att. 5; E.2, Att, 5), commits the City to certain actions regarding a park on the Gallade site prior
to completion of CEQA. Again, while the proposed Agreement purports not to commit the City
to any action (para. C), the specific terms of the Agreement (as well as the evidence in the
record) make clear that the City has already committed to the actions associated with acquisition
and development of a park on the Gallade property. (Item E.1, Att. 4, para. 1.01; Item E.2, Att.
5, para. 1.01 (“funds shall only be used towards the development of the [] approximately two-
acre park {on the Gallade parcel)”).) Those commitments precede required CEQA review. (Save
Tara, supra, 45 Cal.4th 116.)

III.  The SEIR Is Wholly Inadequate

A The Project Description Is Misleading and Results in Improper Segementation
The project description fails to include conversion of the Gallade site to a park as part of the overall
Project. The Project is defined in section 3.5.1 of the SEIR as preparation of Site A and Site B for

residential development, and construction of homes and other facilities “on those sites.” (SEIR, p.
40.) Yet, as noted above, the Project requires the acquisition of the Gallade site and conversion to a

758650731 0049799-00001
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park. The failure to include the conversion of the Gallade site to a park as part of the fundamental
project deseription is misleading. (County of Inyo v. City of Los Angeles (1977) 71 Cal. App.3d 185.)
A “finite project description is indispensable to an informative, legally adequate EIR.” (Jd. At 199.)

This failure also results in segmentation in violation of CEQA. The City may not split a project into
small pieces so as to avoid environmental review of the entire project. (Orinda Ass’nv. Board of
Supervisors (1986) 182 Cal.App.3d 1145, 1171.) Yet, that is precisely what has occurred with the
SEIR’s failure to include converting the Gallade site to a park as part of the project. Moreover, the
characterization of the park requirement as a condition of the Project, rather than part of the
originally proposed Project, does not excuse the requircment to evaluate impacts associated with the
park requirement. (Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal. (1988) 47 Cal.3d
376; see also, CEQA Guidelines, §§ 15126.2, 15126.4; Stevens v. City of Glendale (1981) 125
Cal.App.3d 986.)

In addition, the baseline for consideration of environmental impacts assumes, as a pre-condition, that
Gallade would no longer be in operation. This is an inappropriate baseline as it does not reflect
existing conditions, but rather future changes that have not occurred (and have not been evaivated),
(CEQA Gnidelines, § 15125.)

B. The Approvals Contemplate Actions With Impacts That Have Not Been'
Evaluated Under CEQA

Because the SEIR fails to include the park as part of the Project, there is no analysis of the potential
environmental impacts of converting the Gallade site to a park. The SEIR notes: “The Specific Plan
EIR provided a program-level analysis of the environmental effects of converting the former
industrial land in the Specific Plan area to residential, retail and community uses and the
environmental impacts of the construction and operation of the entire Specific Plan

project. As such, the EIR did not analyze the project-level environmental impacts resulting from the
development of specific parcels other than the Torian project site in the Specific Plan area.” (SEIR,

p.38)

With respect to the park specifically, the SEIR notes, “Use of this property as a public park was
evaluated in the Specific Plan EIR only at a program level given the final cleanup activities to allow
use of the site as a park were not sufficiently defined.” (SEIR, section 3.5.3, p. 44.) The SEIR goes
on to acknowledge that there isn’t sufficient info for a project level analysis of the park, but that
the park will be subject {o further environmental review when plans for its development are
prepared. (fd.) Thus, while the Project is contingent on the park, there is no analysis of the
impacts of constructing the park, including but not limited to impacts on the existing Gallade

75865073.1 0049799-00001
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operation, and impacts resulting to industrial site relocation, clean up and remediation of the site,
and construction of a park.

In addition to committing the City to take certain actions regarding the Park Site prior to CEQA
analysis of review of those actions, the proposed approvals include various entitlements and
conditions that have not been evaluated under CEQA. The SEIR focused only on six
environmental impact areas (air quality, biological resources, cultural resources, greenhouse gas
emissions, hazards and hazardous materials, and noise), and failed to evaluate the potentially
significant impacts that could result to other environmental areas. The Specific Plan EIR did not
evaluate impacts associated with the park at a project-level and conversion of the Gallade site to
a park has the potential to result in significant impacts to biology, air quality, traffic, noise,

- greenhouse gas emissions, hazards, public health and safety, utilities, hydrology, and geology.

Moreover, impacts resulting from the residential projects themselves are truncated and
insufficient. For example, Item E.1, Att. 6 (proposed approval of TM-12-32) includes numerous
conditions requiring road improvements (see, e.g., conditions dd through gg), but the SEIR does
not even evaluate potential traffic impacts of the Project or impacts associated with the
construction of those traffic improvements.

C. The SEIR Inadequately Addresses Biological Resources

The SEIR fails to commit to any mitigation measure for nesting raptors. The SEIR is based on
surveys that were conducted for one month during the nesting season (although nesting season is
from February 1 - August 31) and concluded there was no observation of white-tailed kites and
red-tailed hawks. The mitigation measure incorporates Dumbarton TOD Specific Plan EIR MM
4.3-4 which states that a construction fence shall be installed if nesting raptors are

identified. Because no nesting raptors were identified during the survey, it is assumed that the
project proponent will not incorporate this mitigation measure. This is insufficient analysis - the
Biological Resources Report found that there is potential for white-tailed kites and red-tailed
hawks to nest in trees on or adjacent to the project sites and one month of surveying during the
first month of nesting season is insufficient to determine the impact. The project proponent
needs to engage in Jonger surveying and the mitigation measure needs to be revised to commit
the project proponent to the measure. (SEIR, p. 62 - 4.2.2.3 Nesting Raptors.)

D. The Alternatives Analysis Is Flawed

The project objectives are too narrowly drawn and are designed to minimize or avoid CEQA’s
requirement for an EIR to identify a reasonable range of alternatives. Specifically, the SEIR

75865073.1 0049759-00001
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identifies the applicant’s primary objectives to include: 1) “Develop an economically viable,
high-quality residential project consistent with the Dumbarton TOD Specific Plan™; 2) “Develop
single family detached residences consistent with the project sites’ (sic) Medium High Density
Residential land use designation™; and 3) “Prepare Site B for residential development by
addressing soil and groundwater contaminants to achieve established regulatory standards for
residential use of the property.” These artificially narrow objectives are then applied in the
alternatives analysis as a basis for constraining the Location Alternative (off-site alternative) fo
possible sites within the extremely tight physical confines of the 205 acre Specific Plan

area. This is conirary to the intent of CEQA, and forcibly truncates what should have been a
broader analysis of a reasonable range of alternatives, including an honest review of legitimate
off-site locations. Achieving the City’s goals of sustainable development, mixed use housing,
and transit-oriented development should never be artificially constrained to the Specific Plan
area, and should instead require meaningfully be examination through consideration of a range of
other legitimate locations. Though the Specific Plan’s state of readiness may arguably be more
advanced than other off-site locations around the City, this is not a legal basis for limiting the
range of alternatives analysis in direct violation of CEQA.

The No Project Alternative wrongly concludes that in the absence of the project, development would
not occur, and therefore, impacts of the project would be avoided. This determination is inconsistent
with the existence of an approved Specific Plan that has designated development for the sites.
Specifically, the SEIR states:

Under the No Project Alternative, the sites would remain vacant and would not be
developed to effectuate residential development under the Dumbarton TOD
Specific Plan. Remediation of soil contaminants to regulatory standards for
residential use of Site B would not be implemented. [ ]

Under the No Project Alternative, the project sites would presumably remain
vacant as other nearby properties were developed under the Pumbarton TOD
Specific Plan, unless or until the Plan was amended to specify other uses of the
sites. Alternative use of the sites for purposes other than residential would also
require an amendment to the Newark General Plan and rezoning.

Under the No Project Alternative, disturbance of seasonal wetlands and Condon’s
tarplant would be avoided since existing habitat would be not disturbed by site
remediation and residential development. This alternative would avoid the
significant unavoidable impact to future residents of the site resulting from an
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acecidental release of hazardous substances from hazardous material users in the
vicinity of the project.

(SEIR, p. 118.)

It is a fiction for the SEIR to conclude that an area within an approved Specific Plan will not develop
if the immediate project proposal does not go forward. Additionally, as stated in the SEIR excerpt
above, the assumption that the site would remain vacant until both the Specific Plan and General Plan
are amended, and the sites are rezoned to accommodate uses other than residential is completely
fabricated and entirely lacking in evidentiary support. This approach is a deliberate attempt to avoid
a true assessment of the viability and legitimacy of the No Project Alternative, and violates »
CEQA. The alternatives analysis is further flawed with regard to continued claims that the “No
Project Alternative would avoid the identified environmental impacts of the proposed project, [and]
would not support the objectives of the Dumbarton TOD Specific Plan and could be detrimental to
successful implementation of the Plan... nor would it accomplish the highest and best use of the
sites by leaving them vacant,” (SEIR, p. 118.) Again, there is no evidence to support these flawed
conclusions, which are themselves inconsistent with the City’s adopted planning scheme, which
remains in place regardless of whether or not the proposed project proceeds.

Finally, in what can only be described as a mysterious internal inconsistency, the No Praject
Aliernative analysis summarized above is entirely at odds with the Summary section presented in the
SEIR at pages xxv and xxvi, which clearly states that the No Project Alternative will neither limit
development of the site under the Specific Plan, or avoid the key environmental impacts of the
proposed project. The Summary provides:

The No Project — Existing Plan Alternative assumes the proposed project is not
approved or is not implemented, but that another future project is built consistent
with existing plans and policies. In this case, what can be reasonably expected to
occur in the foreseeable future, based on current plans and consistent with
available infrastructure and community services is another residential project, at a
density consistent with the Specific Plan designation for the site, Medium Density
Residential (DTOD Specific Plan) 14-25 du/acre.

Regardless of the residential unit type ultimately developed under this alternative,
remediation of soil contaminants on Site B and remediation of VOCs on Site A
would have to occur prior to residential development. Extensive grading and
~ excavation necessary to prepare Site B for residential use would still affect
" seasonal wetlands and Congdon’s tarplant on the site to the same extent as the
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proposed project. The potential to avoid seasonal wetlands on Site A is discussed
in more detail below in the Reduced Development Alternative and the Design
Alternative.

The No Project — Existing Plan Alternative would not avoid the significant
unavoidable impact from the potential exposure of future residents on Site A and
Site B to airborne hazardous substances. The No Project — Existing Plan
Alternative would not avoid the significant impacts of the proposed project on
Site B... .

(SEIR, p. xxvi.)

This glaring inconsistency cannot be reconciled and presents a clear flaw in the document. It would
appear that the alternatives analysis was drafied by one individual, and the summary of the
alternatives analysis by another, and that for whatever reason, neither bothered to check what the
other was saying. This extremely casual approach to preparing and drafting an EIR for a major urban
infill project permeates the alternatives analysis and the SEIR in general, and violates CEQA’s
requirements for a clear and consistent presentation of the environmental effects of the project to
enable the public to understand and evaluate that which is proposed.

)%, The SEIR Provides an Inadequate Analysis of the Project’s Impacts and
Proposed Mitigation of Greenhouse Gas Emissions

1. Operational Greenhouse Gas Emissions Impacts

The SEIR fails to provide substantial evidence to support its conclusion that the Project’s
operational greenhouse gas (“GHG”) emissions will have a less than significant impact. Specific
Plan EIR MM 4.6-1 requires that listed design features “shall be incorporated into ... future
buildings to ensure consistency with adopted Statewide plans and programs. The project
applicant shall demonstrate the incorporation of project design features prior to the issuance of
building permits.” (SEIR, p. 77 (emphasis added).) The SEIR’s conclusion of less than
significance related to operational long-term GHG emissions is premised entirely on the Project
being “consistent with the Specific Plan land use designations and assumed densities” and
whether “the applicable emissions reductions measures identified in the Specific Plan EIR are
implemented.” (Id. at p. 76.) Yet, the SEIR provides that the Project would implement only the
“majority” of the Specific Plan EIR mitigation measures and only those “applicable” to the
Project, while simultaneously concluding that potentially significant operational emissions would
be reduced to a less than significant level. (Jd. at p. 79.)
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The City cherry picks which of Specific Plan EIR MM 4.6-1 GHG reduction measures
the Project will implement. In some instance the Project does not propose to implement listed
reduction measures at all, in other instances it gives residents the “option™ of purchasing the
design feature specified in the reduction measure, thus ensuring no guarantee of implementation,
(SEIR, p. 78.) :

With regards to the GHG reduction measure to provide a minimum of 15 percent
affordable housing, the SEIR states that the Project would provide in-lieu fees to the City to fund .
affordable housing development. (SEIR, p. 78.) No information is given on the amount of in-
lieu fees to be provided, nor whether the proposed amount would be adequate to implement

~ affordable housing equivalent to 15 percent of the Project’s units. Nor does the City explain how

it would ensure that the in-lien fees would be used to provide these affordable housing units near
transportation networks, the key component that makes the affordable housing requirement a
source of GHG reductions.

To implement the GHG reduction measure “incorporate design guidelines for transit
oriented development and complete street standards,” the SEIR states that the Project “will
construct or contribute to reconstruction of Enterprise Drive and Willow Street consistent with
Specific Plan Complete Street designs.” (SEIR, p. 78.) The SEIR fails to provide any
explanation of how the reconstruction of these two sireets will fully implement the GHG
reduction measure, given that there are other streets surrounding the project. More importantly,
no explanation is provided on what level of “contribution” the Project would assume, nor how
the remainder of the funding presumably necessary to realize the GHG reduction measure for
these streets would be available.

In addition, the GHG reduction measures outlined in Specific Plan EIR MM 4.6-1 are
only some of the potential design features the Project could utilize to demonsirate and ensure
consistency with the adopted statewide plans and programs related to climate change. (SEIR, p.
77.) Yet, the SEIR proposes no other, alternative GHG emission reduction measures 10 ensure
that its emissions impacts are sufficiently mitigated. The SEIR does not quantify the Project’s
GHG emissions, so the impact of the SEIR’s failure to incorporate all design features in
accordance with Specific Plan EIR MM 4.6-1, or propose and implement alternative measures,
cannot be evaluated. The SEIR even fails to provide a gualitative analysis of how the Project’s
failure to implement ceriain GHG reduction measures affects the assumption that operational
GHG emissions impacts are lowered to less than significant.
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2. Construction GHG Emissions Impacts

The SEIR provides three best management practices (“BMPs™) from the Bay Area Air
Quality Management District (“BAAQMD?™) for the reduction of construction GHG emissions
and ambiguously discusses the Project’s implementation of two of the three BMPs. (SEIR, p.
79.) Compliance with the City’s Muaicipal Code would ensure the implementation of one of the
BMPs, recycling or reusing at least 50 percent of construction waste and demolition materials.
However, the SEIR provides no assurance that the Project would abide by, or even attempt to
implement, the remaining two BMPs. The SEIR ambiguously states that the Project site is
located in an urban location within close distance of construction supplies and equipment, which
would help minimize GHG emissions generated from transport of construction materials and
waste. (Ibid) The SEIR provides no assurance, however, that the Project will actually
implement the BMP fo use at least 10 percent local building materials, much less providing an
enforceable mitigation measure to that effect. The impacts analysis does not address the
feasibility or the Project’s intention to implement the remaining specified BMP to use
alternative-fueled construction vehicles/equipment for at least 15 percent of the fleet. The SEIR
only states it will implement recommended BMPs “where feasible” to reduce construction GIHG
emissions. (Jd. at 81.) Finally, similarly to the operational GHG emission reduction measures,
the Project is not limited to only the specified GHG reduction sirategies; the Project could
specify other measures to mitigate emissions. Yet, the SEIR does nof even attempt to outline
other construction GHG BMPs or emissions reductions that could be implemented to mitigate
impacts.

Despite the Project’s lack of sufficient, or enforceable, measures to mitigate construction
GHG emissions, the SEIR concludes that the Project will have a less than significant impact with
respect to construction GHG emissions impacts. (SEIR, p. 80.) With the potential
implementation of one or two BAAQMD BMPs, the SEIR lacks substantial evidence to support
this conclusion, There is no qualitative or quantitative discussion of construction emissions,
their impacts, or the reduction in emissions with the (potential) implementation of the BMPs.
The lack of a quantified threshold of significance from BAAQMD or the City related to impacts
resulting from construction GHG emissions does not excuse the City from quantifying the
Project’s emissions and analyzing their impact and whether the proposed mitigation would lower
that impact to below significance. The lack of enforceable mitigation measures (assuming the
mitigation proffered would be sufficient to lower impacts) also renders the conclusion of less
than significant invalid.
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3. Consistency with Plans and Policies

The SEIR’s conclusion that the Project would not conflict with any applicable GHG
reduction plans, policies or regulations is supported only by the statement that the Project will
incorporate “most” of the Specific Plan EIR’s applicable GHG reduction measures. (SEIR, p.
80.) As discussed above, picking and choosing those GHG reduction measures that the Project
finds convenient to incorporate into the Project does not provide substantial evidence to support
the conclusion that operational GHG emissions impacts are mitigated to a less than significant
level. The incorporation of some GHG emissions reduction measures is similarly insufficient to
conclude that the Project is consistent with all applicable GHG reduction plans, policies, and
regulations, particularly where the Project’s actual consistency with the unnamed “plans,

- policies, and regulations” is absent from the SEIR discussion.

F. The SEIR Analysis of Air Quality Impacts is Flawed and Insufficient

1. Analysis of Construction Emissions Impacts

In its discussion of impacts of fugitive dust emissions associated with construction, the
SEIR states that the Project would not exceed the BAAQMD significance threshold for
construction-related criteria pollutants, even though the only figures in the SEIR for particulate
matter (“PM™) are for construction vehicle exhaust emissions only and do not include any
emissions from fugitive dust. (SEIR, pp. 55-56.) The SEIR then goes on to provide that
mitigation measures related to fugitive dust will be implemented “even though the proposed
project would not exceed those thresholds.” (/d. at p. 56.) Withno quantlﬁcatmn of
construction fugitive dust emissions, or analysis of how these emissions would be reduced with .
the implementation of BAAQMD’s standard mitigation measures, the SEIR improperly
concludes that the Project would not result in significant impacts relaied to fugitive dust
emissions during construction. (Id. at 57.) In fact, the SEIR goes so far as to state that the
impact related to construction fugitive dost emissions is the same impact as in the Speclﬁc Plan
EIR, despite the fact that the Specific Plan EIR did not include any project-specific emissions
data. (Ibid.)

Related to the SEIR’s analysis of exhaust emissions during construction of the Project,
the SEIR states that “emissions generated in other air basins associated with transport of
[contaminated] soil would be aitributed to the facilities receiving the soil.” (SEIR, p. 54.) Tt is
impermissible under CEQA to ignore a direct environmental impact on the basis that the impact
will occur at a cerfain distance from the Project. Air quality impacts that are a direct result of the
Project must be analyzed, regardiess of the impact potentially occurring in an adjacent air basin.
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While the mitigation of these impacts may be outside the jurisdiction of the City or BAAQMD,
there is no basis on which to shift the analysis of the impact outside of the SEIR, particularly
where there is no forum for analysis of that impact by another jurisdiction.

The SEIR states that “[e]xhaust emissions of criteria pollutants during construction would
not exceed BAAQMD thresholds, therefore the project would not result in a cumulatively
considerable increase in eriteria pollutants for which the Bay Area is in non-attainment.” (SEIR,
p. 55.) CEQA requires that a cumulative impacts analysis consider not only the impacts of the
Project, but also the impacts of the Project in combination with all other cumulative projects.
(Communities for a Better Environment v. California Resources Agency (2002) 103 Cal. App.4th
98, 117-121,) The SEIR has failed to undertake this analysis in support of the statement that the
Project “would not result in a cumulatively considerable increase.” (SEIR, p. 55.) CEQA
forbids the City from looking solely at the magnitude of the Project-specific impact in order to
determine whether the impact would be cumulatively considerable. That the Project emissions
will remain below BAAQMD significance thresholds goes only to the question of whether there
is a Project-specific impact from construction emissions.

2. Community Health Risk Assessment of Operational Impacts .

The SEIR’s determination of a less than significant impact associated with toxic air
contaminants (“TACs”) is predicated on the number of daily commuter train pass-by events per
day. (SEIR, p. 53.) The SEIR states that Dumbarton Rail Corridor train operations “was
anticipated to be twelve events per day,” citing a 2004 San Mateo County Transit Authority
Summary of the Dumbarton Rail Corridor Project Study Report. (Ibid.) No explanation is
provided with regards to the accuracy of this estimaie, given that the Project Study Report is now
a decade old. With a maximum increased cancer risk at the Project of 8.4 million cases in one
million, approaching the significance threshold of 10 cases or greater per million, reliance onan .
outdated Project Study Report to conclusively determine TAC impacts are less than significant is
inappropriate and in violation of CEQA.,

3. Consistency with Air Quality Plans and Impacts related to Odors
and Carbon Monoxide

The SEIR concludes that the Project would not conflict with applicable air quality plans
or cause new impacts related to odors or carbon monoxide, based on the Project’s consistency
with Specific Plan land use designations for the site and residential development envisioned in
the Specific Plan. (SEIR, p. 51, 58.) The SEIR fails to provide any explanation of how the
Project-specific emissions of criteria pollutants, including carbon monoxide, or TACs and odors
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associated with the Project - none of which could have been described or analyzed in the

programmatic Specific Plan EIR - are consistent with what was provided for in the Specific Plan -

EIR. For instance, if the City does not describe or specify what odors would be emitted during
Project construction or operation, the SEIR cannot determine whether these types or levels of
odors are consistent with the “residential development envisioned” in the Specific Plan EIR.

G. The SEIR Fails to Adequately Analyze Impacts related to Hazards and Hazardous
Materials Associated with the Project

1. Site A Remediation

The SEIR explains that the remediation of Site A of the Project is proceeding under the
San Francisco Bay Regional Water Quality Control Board’s (“Regional Board™) Final Site
Cleanup Requirements Order No. R22007-0005 (“Order™) and an Alternate Cleanup Plan
(“ACP™) approved by the Regional Board. (SEIR, pp. 86-87.) However, the SEIR then provides
that Specific Plan EIR MM 4.7-1a and MM HAZ-1 will be implemented to address the soil and
groundwater contamination that is known to affect Site A, by requiring the preparation of a
remediation plan and a risk management plan, to be reviewed by the Regional Board. (Id. at p.
88.) These plans would supposedly achieve Cal-EPA approved risk management standards for
residential use of Site A. (Ibid.)

First, no information is provided on the relationship between the Order and ACP, already
approved by the Regional Board, and the “remediation plan” and “risk management plan”
provided for in MM HAZ-1. Whether these are additional, separate plans is unclear. In addition,
any standards under which these plans would be drafied or evaluated for sufficiency are entirely
missing from the mitigation measure and the SEIR discussion. More importantly, the SEIR
provides that Specific Plan EIR Mitigation Measure 4.7-1a is amended by MM HAZ-1 to
address the specific conditions of Site A. (Jbid.) MM HAZ-1 provides that the Regional Board
will “review” the remediation plan and risk management plan, but does not require the plans to
be approved, rendering this mitigation measure a meaningless requirement without any force and
without any guarantee of mitigating the significant danger the Site’s contamination poses to
future residents. Despite these flaws, the SEIR concludes that with implementation of the
mitigation measure, the Project would have a less than significant impact on human health.

2. Site B Remediation

The SEIR notes that the Regional Board issued a conditional approval of a Remedial
Action Plan (“RAP”) for Site B of the Project, contingent on the Project’s preparation of a RAP
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Addendum, (SEIR, p. 90.) The RAP Addendum must include (1) either a rationale for the grid-
based sampling plan for dioxins or present an alternative sampling methodology, and (2) a post-
remediation monitoring plan for soil, soil vapor, and groundwater. (Jbid.) The SEIR does not
provide any information on the status of preparation of the RAP Addendum, nor whether the
Project has determined which sampling methodology to seek approval of.

Estimated excavation quantities for Site B specify that approximately 94,000 cubic yards
(“CY™) of soil will be excavated in total, with approximately 60,350 CY removed from site for
disposal. (SEIR, p. 90, Table 4-3.) The SEIR provides that excavated soil will be tested o
determine whether additional excavation is necessary and to determine what soils may be reused
onsite, Therefore, the SEIR provides only rough estimates of the total quantities of soil to be
excavated, disposed of, and reused. Yet, the SEIR uses these estimates to determine the
significance of impacts associated with the removal and disposal of these soils. For instance,
construction emissions are calculated based on truck trips necessary to transport 60,350 CY of
soil, and based on those caleulations, the SEIR made a determination of a less than significant
impact. Traffic estimates and related impacts similarly rely on the number of truck trips
associated with soil removal from the site. The SEIR gives no information on how it came up
with the purportedly conservative estimates of necessary soil excavation, given that testing
sufficient to determine the actual extent of contamination has not been conducted.

The SEIR also specifies that a portion of the estimated 29,000 CY, containing metals,
dioxins/furans, and VOCs, removed from the former evaporation ponds, would be reused on site.
(SEIR, pp. 90-91.) The City also anticipates that almost half of the soil removed from the former
chemical processing facility at the northwest corner of the site, contaminated with metals, VOCs,
and PCBs, will be reused, for a total of approximately 15,000 CY. (id. at 91-92.) The SEIR fails
to provide any explanation on how the risk associated with this reuse will be evaluated to ensure

‘the protection of human health, The SEIR merely states that these soils “could be clean enough”
to be used as backfill on the site. (/d. at p. 92.)

Given the extensive contamination and remediation needed for these Project Sites to
approach a level of safety for the proposed residential uses that the City is secking to approve,
the SEIR needs to provide full disclosure and analysis of the proposed remediation solutions, to
meet the requirements and intention of CEQA to allow decisionmakers and the public to fully
evaluate and consider the potential impacts of the Project prior to setting the City on an
irreversible course of permiiting housing to be built on and adjacent to contaminated land.
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3. Offsite Hazardous Material Releases

The SEIR analyzes the potential impacts associated with an accidental release of
hazardous substances from nearby industrial facilities. (SEIR, pp. 95-97.) This analysis is
inadequatc, as it improperly excludes the potential for a release from the Gallade facility. The
City attempts to exclude this potential impact “since the proposed project would not be occupied
with Gallade Chemical operating at its current location. The Specific Plan identifies this parcel
as a future park, and the project will be pre-conditioned such that units will not be occupied
while Gallade Chemical remains in operation at the current location.” (Jd. at 96.) The SEIR
ignores the potential impact to construction workers who would face exposure in the event of an
accidental release from the Gallade site during construction and prior to occupation of the
proposed housing units. Furthermore, Gallade intends to remain operating at its current location
indefinitely, despite the City’s intentions to strip Gallade of its vested rights fo do so. '

4, Failure to Analyze the Hazardous Material Impacts Associated with the
Use of the Gallade Site as a Park '

The City states its intention to turn the current site of Gallade operations into a park as an
aside in the SEIR, but fails to analyze this action by the City as part of the Project, nor the
potential for impacts o human health associated with use of the parcel for recreation. (SEIR, p.
96.) As discussed in more detail supra, this omission from both the Specific Plan EIR and the
SEIR, including the hazards and hazardous materials analyses, is a fatal flaw under CEQA.

IV.  The Proposed Affordable Housing Findings Are Not Supported

In order to approve an in-lieu fee as satisfying the requirements of the City’s affordable housing
ordinance, the City must make very specific findings required under Sections 17.18.050.D and G
of the City Code. The findings contained in the Projects’ staff reports and proposed resolutions
regarding affordable housing are not supported by substantial evidence, and are insufficient to
support allowance of in-lieu fees rather than building inclusionary units.

Approval of the Projects’ alternative means of compliance with the affordable housing
requirements must be supported by findings that: 1) bridge the analytical gap between the raw
evidence and the ultimate decision, 2) are supported by substantial evidence, and 3) meet the
requirements set forth in state and local law. (Topanga Assn. for a Scenic Community v. County
of Los Angeles (1974) 11 Cal.3d 506.)

75865073.1 0049799-0000 1

——



3

Terrence Grindall
March 27, 2014
Page 18

The requirement to render findings serves to induce the City to draw legaily relevant sub-
conclusions supportive of its ultimate decision. (Jd. at 515.) The intended effect is to facilitate
orderly analysis and minimize the likelihood that the City will randomly leap from evidence to
conclusions. In addition, findings enable the reviewing court to trace and examine the City’s
analysis. (Id at 516.) They also serve to demonstrate to the public that the City’s decision-
making is careful, reasoned, and equitable. (/4 at 516-17.)

The findings requirement cannot be satisfied by a mere recitation of statutory language. (City of
Carmel-by-the-Sea v. Board of Supervisors (1977) 71 Cal.App.3d 84; see also, Dore v. County of
Ventura (1994) 23 Cal.App.4th 320, 328 (“Our Supreme Court expressly disapproved ‘the
practice of sefting forth findings solely in the language of the applicable legislation.””) (quoting
Topanga, 11 Cal. 3d at 517, fn 16).)

Here, the findings proposed in the staff reports and proposed resolutions merely parrot the
findings as stated in the City Code. The staff reports and proposed resolutions provide no
analysis nor evidence to support the findings required by the City’s housing ordinance. For
example, there is no explanation as to how an in-lien fee would be equal to or better than actually
building affordable housing. Further, the staff report finds that proposed alternative means of
compliance will not unduly concentrate below market rate housing in one geographic area
because the City can monitor this concern when particular affordable housing developments are
proposed. This required finding, in essence, is punted to future City Councils, with no guarantee
that affordable housing will not be concentrated in a single geographic area. Deferring this
particular consideration to future legislative bodies does not satisfy the requirements of the
City’s affordable housing ordinance.

Moreover, there is no evidence in the record that demonstrates that the proposed in-lieu fees will
adequately mitigate the impact caused by market-rate housing. For an in-lieu fee system to
satisfy the duty to mitigate, either that system must be evaluated by CEQA or the in-lieu fees or
other mitigation must be evaluated on a project-specific basis. (California Native Plant Society
v. County of El Dorado (2009) 170 Cal. App.4th 1026, 1055.) There is no evidence in the record
to support the determination that payment of a $25,000 per/unit in-lieu fee would adequately
mitigate the impact of the market rate housing, or otherwise be equivalent to the actual
construction of the required inclusionary housing,

V. CONCLUSION

Because the Projects cannot satisfy the City’s affordable housing requirements, they must be
denied.
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Gallade would welcome the opportunity to meet with the City to discuss these issues and identify
an acceptable course of action. In that regard, please contact the undersigned or Greg Trimarche
of Wrenn Bender at {949) 232-1210, who is serving as co-counsel in this matter (and will be
appearimg on Gallade’s behalf at the City Council meeting tomigl).

Very truly yours,
- P
AT A el
£ “ ;"! ’,:;;d Ao
N Lol ™
Kristen T. Castafios
KTC:ms

cc:  QGreg Trimarche, HEsq.
Jeff Ring, Esq.
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Response to Comments on the Trumark Dumbarton Transit Oriented Development
Residential Project submitted by Stoel Rives LLP on behalf of Gallade Chemical, Inc.

Comment II.A; Park Funding Agereement

The City proposes to approve a Resolution authorizing a Park Funding Apgreement, affecting the
Gallade property. (Item E.1, Att. 5.) The proposed Agreement satisfies Condition uuuu of the
Tentative Map, which requires the Developer and the City to enter an agreement to address
funding for a public park on the Gallade property. Condition uuuu provides that the Agreement
shall “obligate” the Developer to construct or fund construction of improvements on the Park
Site. (Item E.1, Att. 6, condition uuuu; see also, Item E.2, Staff Report (“Vesting Tentative Map
includes numerous conditions and includes a requirement for the Gallade Chemical property to
be acquired and developed as a park.”).) Thus, the Condition commits the City to actions
requiring development of the Park Site, which have not been evaluated under CEQA.

The proposed Agreement conditions the City’s action on future compliance with CEQA (para.
1.04) in direct violation of CEQA. (Save Tara v. City of W Hollywood (2008) 45 Cal.4th 116;
CEQA Guidelines, § 15352(a).) Although the Agreement attempts to assert that the City is not
committed to any future actions, the Agreement requires the City to initiate efforts to acquire the
Gallade site unless the developer terminates the Agreement. (Agreement, para. 1.04(4) (“City
shall make a written offer to purchase the Park Site™), para. 1.04(5) (“City shall take all steps
required ... to acquire the Park Site through the exercise of eminent domain™).) The
environmental impacts associated with acquisition of the Park Site have not been evaluated, and
approval of the Agreement violates CEQA. (Save Tara, supra, 45 Cal.4th 116.)

Moreover, the Agreement provides that the park-related conditions of the Project shall be waived
if the Park Site is not acquired by June 30, 2015, (Agreement, para. 1.04(7).) There has been no
CEQA analysis of the potential impacts associated with waiving the park-related requirements.
The City acknowledges that the acquisition of the Park Site is necessary to achieve the goals of
the transit-oriented development (Item E.1, Staff Report). If the park-related conditions are
waived, the Project will not meet these requirements and there is a potential for significant
impacts that have not been evaluated in the SEIR. In particular, the SEIR must evaluate the
potentially significant traffic, air, noise, greenhouse gas and other environmental impacts that
would result if the project does not achieve its transit oriented goals. Additionally, the staff
report is misleading on this point as it represents that no certificate of occupancy can be issued
until the Gallade site is acquired (Item E.2, Staff Report), but the Park Agreement allows for this
requirement to be waived (Agreement, para. 1.04(7)).

The Agreement also commits the City to a conceptual site plan, including construction related
activities, for the Park Site, which have not been evaluated under CEQA. (Agreement, para.
1.05(5) & (6).) Further, the City’s proposed actions authorize the Developer to make
improvements to property that it does not own (see, Ttem E.1, Staff Report), and under
circumstances where the property owner has not been notified (see, infra re lack of notice). The
Developer has no authority to obtain approvals related to property that it does not own or control.




Finally, the Park Agreement commits the City to initiating eminent domain proceedings if certain
conditions are met. (Agreement, para. 1.04(5).) This is a pre-commitment to take a discretionary
action requiring a public hearing, for which no notice or hearing has occurred and no CEQA
review has been conducted.

Response II.A: This comment states the proposed Park Funding Agreement between the City and
the project applicant commits the City to actions which have not been evaluated
under CEQA, namely the acquisition and future development of a park on the
Gallade Chemical parcel. The comment cites relevant case law in which the
California Supreme Court found a lead agency had impermissibly committed to
implement a proposed action prior to conducting the required environmental
review. The current situation involving the Gallade parcel, however, is quite
different and the City has complied with CEQA.

The Dumbarton Specific Plan proposed, and the related Dumbarton TOD Specific
Plan EIR analyzed, the acquisition, future development, and ongoing use of 16.3
acres of parks and open space, including the Gallade parcel, which is depicted on
the approved Specific Plan land use plan (Specific Plan Figure 8.3) as one of two
new public parks to be developed within the Specific Plan. Therefore, the use of the
Gallade parcel as a park was evaluated in a certified EIR. The Specific Plan EIR
disclosed the construction of proposed recreational facilities could result in
temporary increases in air emissions, dust, noise, and erosion from a variety of
construction activities, including excavation, grading, vehicle travel on unpaved
surfaces, and vehicle and equipment exhaust.

The purpose of the current Trumark Dumbarton TOD Residential Project SEIR is
to evaluate the specific impacts of the two pending residential development
applications {neither of which are located on the Gallade parcel), based on
additional project detail that did not exist when the Specific Plan DR was prepared.
The City, in imposing conditions that contemplate the development of the
Gallade parcel as a park, is not committing to an activity that exceeds the Specific
Plan EIR’s level of environmental analysis of the future park on the Gallade parcel.
The City has yet to proceed to the detailed park planning and design phase fo
determine precisely what specific physical changes would be made to the Gallade
parcel to implement the future park. The draft funding agreement provides that the
developer shall prepare and submit a master plan for the park site for review and
consideration by the City Council, at which point the City will determine what, if
any, additional project-level environmental review is appropriate, tiering from the
certified Specific Plan EIR. The certified Specific Plan EIR provides adequate
information at this stage of the City’s decision-making with respect to the future
park planned on the Gallade parcel.

Comment IL.B: Community Financing Agreements

Similarly, the proposed Resolutions authorizing a Community Financing Agreements (Items E. 1,
Att. 5; E.2, Ait. 5), commits the City to certain actions regarding a park on the Gallade site prior to




completion of CEQA. Again, while the proposed Agreement purports not to commit the City to
any action (para. C), the specific terms of the Agreement (as well as the evidence in the record)
make clear that the City has already committed to the actions associated with acquisition and
development of a park on the Gallade property. (tem E.1, Att. 4, para. 1.01; Item E.2, Att. 5, para.
1.01 (“funds shall only be used towards the development of the [1 approximately two- acre park
(on the Gallade parcel)”).) Those commitments precede required CEQA review. (Save Tara,
supra, 45 Cal.4th 116.)

Response ILB: As discussed in the prior Response ILA above, the Dumbarton Specific Plan
proposed, and the related Specific Plan EIR analyzed, the acquisition, future
development, and ongoing use of the Gallade Chemical parcel as a park, as
depicted on the approved Specific Plan land use plan (Specific Plan Figure 8.3)
as one of two new public parks to be developed within the Specific Plan.
Therefore, the use of the Gallade parcel as a park was evaluated in a certified
EIR. The certified Specific Plan EIR provides adequate information at this stage
of the City’s decision-making with respect to the future park planned on the
Gallade parcel.

Comment ITI.A: The Project Description is Misleading and Results in Improper Segmentation

The project description fails to include conversion of the Gallade site to a park as part of the
overall Project. The Project is defined in section 3.5.1 of the SEIR as preparation of Site A and
Site B for residential development, and construction of homes and other facilities “on those
sites.” (SEIR, p. 40.) Yet, as noted above, the Project requires the acquisition of the Gallade site
and conversion to a park. The failure to include the conversion of the Gallade site to a park as
part of the fundamental project description is misleading. (County of Inyo v. City of Los Angeles
(1977) 71 Cal.App.3d 185.) A “finite project description is indispensable to an informative,
legally adequate EIR.” (Id. At 199.)

This failure also results in segmentation in violation of CEQA. The City may not split a project
into small pieces so as to avoid environmental review of the entire project. (Orinda Ass ‘n v.
Board of Supervisors (1986) 182 Cal.App.3d 1145, 1171.) Yet, that is precisely what has
occurred with the SEIR’s failure to include converting the Gallade site to a park as part of the
project. Moreover, the characterization of the park requirement as a condition of the Project,
rather than part of the originally proposed Project, does not excuse the requirement to evaluate
impacts associated with the park requirement. (Laurel Heights Improvement Ass’n v. Regents of
Univ. of Cal. (1988) 47 Cal.3d 376; sec also, CEQA Guidelines, §§ 15126.2, 15126.4; Stevens v.
City of Glendale (1981) 125 Cal.App.3d 986.)

In addition, the baseline for consideration of environmental impacts assumes, as a pre-condition,
that Gallade would no longer be in operation. This is an inappropriate baseline as it does not
reflect existing conditions, but rather future changes that have not occurred (and have not been
evaluated). (CEQA Guidelines, § 15125.)

Response TII.A: This comment states the SEIR’s project description is misleading by not
including the planned conversion of the Gallade parcel to a public park as a related action, and
therefore, the SEIR’s analysis has not accounted for all aspects of the proposed project, thereby




leading to a segmented environmental review. This comment appears to misunderstand the
purpose of the SEIR and what has already been disclosed in the Specific Plan EIR. The purpose
of the current Trumark Dumbarton TOD Residential Project SEIR is to evaluate the specific
impacts of the two pending residential development applications (neither of which are located on
the Gallade parcel), based on additional project detail that did not exist when the Specific Plan
EIR was prepared. The Supplemental EIR is just that, a supplemental document to the original
Specific Plan EIR that focuses its analysis on the physical changes planned for the two
residential sites, and the SEIR was not written to address anticipated physical changes to other
properties within the Specific Plan. The holistic project description and environmental impact
analysis the comment is requesting encompassing the planned park on the Gallade parcel is to be
found in the Specific Plan EIR. Therefore, the City has not segmented its environmental review
of the various Specific Plan components. The current SEIR is supplementing the Specific Plan
EIR’s analysis of the two Trumark residential project sites, it is not attempting to supplement the
certified EIR’s analysis of the Specific Plan as a whole, nor specifically the planned park on the
Gallade parcel.

The comment further disagrees with the selection of an environmental baseline that
does not include the current Gallade Chemical operations for purposes of evaluating the two
Trumark residential development applications. The SEIR employed a baseline with the Gallade
Chemical Co. no longer in operation, as the TOD Specific Plan identifies that parcel as a
planned park and based on the proposed conditions of approval. Substantial evidence in the
record supports the SEIR’s approach, including the current status of negotiation with the
Gallade parcel owner for the acquisition of the parcel through a purchase and sale agreement.

Comment IILB: The Approvals Contemplate Actions With Jmpacts That Have Not Been
Evaluated Under CEQA

Because the SEIR fails to include the park as part of the Project, there is no analysis of the
potential environmental impacts of converting the Gallade site to a park. The SEIR notes: “The
Specific Plan EIR provided a program -level analysis of the environmental effects of converting
the former industrial land in the Specific Plan area to residential, retail and community uses and
the environmental impacts of the construction and operation of the entire Specific Plan project.
As such, the DR did not analyze the project-level environmental impacts resulting from the
development of specific parcels other than the Torian project site in the Specific Plan area.”
(SEIR, p. 38.)

With respect to the park specifically, the SEIR notes, “Use of this property as a public park was
evaluated in the Specific Plan EIR only at a program level given the final cleanup activities to
allow use of the site as a park were not sufficiently defined.” (SEIR, section 3.5.3, p. 44.) The
SEIR goes on to acknowledge that there isn’t sufficient info for a project level analysis of the
park, but that the park will be subject to further environmental review when plans for its
development are prepared. (7d.) Thus, while the Project is contingent on the park, there is no
analysis of the impacts of constructing the park, including but not limited to impacts on the




existing Gallade operation, and impacts resulting to industrial site relocation, cleanup and
remediation of the site, and construction of a park.

In addition to committing the City to take certain actions regarding the Park Site prior to CEQA
analysis of review of those actions, the proposed approvals include various entitlements and
conditions that have not been evaluated under CEQA. The SEIR focused only on six
environmental impact areas (air quality, biological resources, cultural resources, greenhouse gas
emissions, hazards and hazardous materials, and noise), and failed to evaluate the potentially
significant impacts that could result to other environmental areas. The Specific Plan EIR did not
evaluate impacts associated with the park at a project-level and conversion of the Gallade site to
a park has the potential to result in significant impacts to biology, air quality, traffic, noise,
greenhouse gas emissions, hazards, public health and safety, utilities, hydrology, and geology.

Moreover, impacts resulting from the residential projects themselves are truncated and insufficient.
For example, Item E.1, Att. 6 (proposed approval of TM-12-32) includes numerous condifions
requiring road improvements (see, e.g., conditions dd through gg), but the SEIR does not even
evaluate potential traffic impacts of the Project or impacts associated with the construction of those
traffic improvements.

Response ITL.B: The first part of this comment reiterates previous comments that the City has
not conducted appropriate environmental review for the Trumark residential
project decisions that are pending related to the planned park on Gallade parcel.
This issue has been addressed in the prior responses above.

The second part of this comment states the SEIR’s analysis of the environmental
impacts associated with the Trumark residential projects only focused on six impact
areas (air quality, biological resources, cultural resources, greenhouse gases,
hazards and hazardous materials, and noise), and should have also evaluated other
topics. The City concluded, in determining that an SEIR was necessary to disclose
significant new information relating to the six impact areas noted in the comment,
that the certified Specific Plan EIR adequately addressed the two Trumark
residential projects’ impacts in all other environmental topic areas. As stated in the
Draft SEIR (pg.50), other topics and potential impact areas such as aesthetics,
traffic, land use, and geology are not analyzed further in the SEIR because the
proposed Trumark residential developments would result in impacts consistent with
the Specific Plan EIR’s analysis.

Comment IT1.C: The SEIR Inadequately Addresses Biological Resouices

The SFEIR fails to commit to any mitigation measure for nesting raptors. The SEIR is based on
surveys that were conducted for one month during the nesting season (although nesting season is
from February 1 - August 31) and concluded there was no observation of white-tailed kites and red-
tailed hawks. The mitigation measure incorporates Dumbarton TOD Specific Plan EIR MM 4.3-4
which states that a construction fence shall be installed if nesting raptors are identified. Because no
nesting raptors were identified during the survey, it is assumed that the project proponent will not
incorporate this mitigation measure. This is insufficient analysis - the Biological Resources Report
found that there is potential for white-tailed kites and red-tailed hawks to nest in trees on or adjacent




to the project sites and one month of surveying during the first month of nesting scason is
insufficient to determine the impact. The project proponent needs to engage in longer surveying and
the mitigation measure needs to be revised to commit the project proponent to the measure. (SEIR,
p. 62 - 4.2.2.3 Nesting Raptors.)

Response IT1.C: This comment states that the SEIR does not specify appropriate mitigation measures
for impacts to nesting raptors, and that a nesting raptor survey conducted during
preparation of the Biological Resources Report (included as Appendix B-1 of the
SEIR) is inadequate to determine the presence or absence of nesting raptors. The
SEIR includes the results of a nesting raptor survey conducted during February 2013
to determine if nesting raptors were present af the time of preparation of the SEIR to
establish the environmental baseline; none were observed. However the comment 1s
incorrect in its assumption that no additional surveys for nesting raptors would be
required or that the project would not be required fo implement appropriate buffer
areas (through the installation of construction fencing) if nesting raptors are present at
commencement of construction. As described on Pages 62-63 of the SEIR and as
identified in the Mitigation Moniforing and Reporting Program (MMRP) for the
project, the project would implement Specific Plan EIR Mitigation Measure 4.3-2,
which requires that pre-construction surveys for nesting raptors be conducted on each
project site if initial carth moving or construction work is to occur during the raptor
nesting season of February 1-August 31. If nesting raptors are identified during the
surveys, appropriate buffer arcas around the nest would be established and maintained.
The size and duration of the buffer arca are described in detail in the SEIR and the
MMRP.

The SEIR provides updated information about the status of nesting raptors on the
site at the time of its preparation, and appropriately identifies that Specific Plan EIR
Mitigation Measure 4.3-2 would apply to the project to prevent impacts to nesting
raptors if they are present at commencement of construction.

Comment ITED: The Alternatives Analysis Is Flawed

The project objectives are too narrowly drawn and are designed to minimize or avoid CEQA °s
requirement for an EIR to identify a reasonable range of alternatives. Specifically, the SEIR
identifies the applicant’s primary objectives to include: 1) “Develop an economically viable, high-
quality residential project consistent with the Dumbarton TOD Specific Plan”; 2) “Develop single
family detached residences consistent with the project sites’ (sic) Medium IHigh Density
Residential land use designation”; and 3) “Prepare Site B for residential development by
addressing soil and groundwater contaminants to achieve established regulatory standards for
residential use of the property.” These artificially narrow objectives are then applied in the
alternatives analysis as a basis for constraining the Location Alternative (off-site alternative) to
possible sites within the extremely tight physical confines of the 205 acre Specific Plan area. This
is contrary to the intent of CEQA, and forcibly truncates what should have been a broader analysis
of a reasonable range of alternatives, including an honest review of legitimate off-site locations.
Achieving the City’s goals of sustainable development, mixed use housing, and transit-oriented
development should never be artificially constrained to the Specific Plan area, and should instead
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require meaningfully be examination through consideration of a range of other legitimate
locations. Though the Specific Plan’s state of readiness may arguably be more advanced than
other off-site locations around the City, this is not a legal basis for limiting the range of
alternatives analysis in direct violation of CEQA.

The No Project Alternative wrongly concludes that in the absence of the project, development
would not occur, and therefore, impacts of the project would be avoided. This determination is
inconsistent with the existence of an approved Specific Plan that has designated development
for the sites. Specifically, the SEIR states:

Under the No Project Alternative, the sites would remain vacant and would not be
developed to effectuate residential development under the Dumbarton TOD Specific
Plan. Remediation of soil contaminants to regulatory standards for residential use of Site
B would not be implemented.

Under the No Project Alternative, the project sites would presumably remain vacant as
other nearby propertics were developed under the Dumbarton TOD Specific Plan, unless
or until the Plan was amended to specify other uses of the sites. Alternative use of the
sites for purposes other than residential would also require an amendment to the Newark
General Plan and rezoning,

Under the No Project Alternative, disturbance of seasonal wetlands and Condon’ s
tarplant would be avoided since existing habitat would be not disturbed by site
remediation and residential development. This alternative would avoid the significant
unavoidable impact to future residents of the site resulting from an accidental release of
hazardous substances from hazardous material users in the vicinity of the project.

(SEIR, p. 118.)

It is a fiction for the SEIR to conclude that an area within an approved Specific Plan will not
develop if the immediate project proposal does not go forward. Additionally, as stated in the
SEIR excerpt above, the assumption that the site would remain vacant until both the Specific
Plan and General Plan are amended, and the sites are rezoned to accommodate uses other than
residential is completely fabricated and entirely lacking in evidentiary support. This approach is
a deliberate attempt to avoid a true assessment of the viability and legitimacy of the No Project
Alternative, and violates CEQA. The alternatives analysis is further flawed with regard to
continued claims that the “No Project Alternative would avoid the identified environmental
impacts of the proposed project, [and] would not support the objectives of the Dumbarton TOD
Specific Plan and could be detrimental to successful implementation of the Plan ... nor would it
accomplish the highest and best use of the sites by leaving them vacant.” (SEIR, p. 118.) Again,
there is no evidence to support these flawed conclusions, which are themselves inconsistent with
the City’s adopted planning scheme, which remains in place regardless of whether or not the
proposed project proceeds.

Finally, in what can only be described as a mysterious internal inconsistency, the No Project
Alternative analysis summarized above is entirely at odds with the Summary section presented
in the SEIR at pages xxv and xxvi, which clearly states that the No Project Alternative will




neither limit development of the site under the Specific Plan, or avoid the key environmental
impacts of the proposed project. The Summary provides:

The No Project-Existing Plan Alternative assumes the proposed project is not approved
or is not implemented, but that another future project is built consistent with existing
plans and policies. In this case, what can be reasonably expected to occur in the
foresceable future, based on current plans and consistent with available infrastructure
and community services is another residential project, at a density consistent with the
Specific Plan designation for the site, Medium Density Residential (DTOD Specific
Plan) 14-25 dw/acre.

Regardless of the residential unit type ultimately developed under this alternative,
remediation of soil contaminants on Site B and remediation of VOCs on Site A would
have to occur prior to residential development. Extensive grading and excavation
necessary to prepare Site B for residential use would still affect seasonal wetlands and
Congdon’s tarplant on the site to the same extent as the proposed project. The potential to
avoid seasonal wetlands on Site A is discussed in more detail below in the Reduced
Development Alternative and the Design Alternative.

The No Project - Existing Plan Alternative would not avoid the significant unavoidable
impact from the potential exposure of future residents on Site A and Site B to airborne
hazardous substances. The No Project -Existing Plan Alternative would not avoid the
significant impacts of the proposed project on Site B.

(SEIR, p. xxvi.)

This glaring inconsistency cannot be reconciled and presents a clear flaw in the document. It
would appear that the alternatives analysis was drafted by one individual, and the summary of
the alternatives analysis by another, and that for whatever reason, neither bothered to check
what the other was saying. This extremely casual approach to preparing and drafting an EIR for
a major urban infill project permeates the alternatives analysis and the SEIR in general, and
violates CEQA’s requirements for a clear and consistent presentation of the environmental
effects of the project to enable the public to understand and evaluate that which is proposed.

Response TILD: This comment states the project objectives are too narrow and have improperly
constrained the SEIR’s analysis of offtsite location alternative(s). The SEIR’s
objectives are appropriately focused on implementing the Dumbarton TOD
Specific Plan, and have not unduly constrained the consideration of other potential
off-site location alternatives. The CEQA. Guidelines do not require consideration of
an off-site location alternative (per Guideline §15126.6(a), “An EIR shall describe a
reasonable range of alternatives to the project or to the location of a project...”,
emphasis added), and the City elected to include, among the SEIR’s range of
alternatives, discussion of a location alternative within the Specific Plan itself in an
attempt to avoid the hazardous materials release impact affecting the two Trumark
residential sites while still implementing a component of the Specific Plan. CEQA
does not require that the SEIR include location alternatives outside the Specific
Plan, as it does not require that the SEIR include any particular location alternative.
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The comment further states that the SEIR’s discussion of the No Project — No
Development Alternative assumes an artificial scenario using flawed assumptions
that the two sites would not otherwise be developed (i.e., the two Trumark sifes
would remain undeveloped if the current proposed Trumark applications are not
implemented). The SEIR’s discussion of this alternative (pg.117) starts by
referencing relevant language from the CEQA Guidelines (per Guideline
§15126.6(e)(2)), that states that the No Project Alternative should address both the
existing conditions, as well as what would be reasonably expected to occur in the
foreseeable future if the project is not approved. The SEIR addresses both
conditions. The No Project — No Development Alternative is focused on the
former condition (i.e. existing conditions) per the Guidelines, while the No Project
- Existing Plan Alternative discusses the latter condition. The comment expresses
an opinion that the SEIR’s discussion of the No Project — No Development
Alternative provides little apparent value since it is reasonably foreseeable that
other development would be implemented consistent with the Specific Plan, which
does not require further response.

The comment concludes by describing a perceived (albeit non-existent)
inconsistency that the SEIR Summary includes a discussion of the No Project -
Existing Plan Alternative, while the SEIR Alternatives chapter discusses a different
No Project — No Development Alternative. As stated above, Section 7.0 Project
Alternatives of the SEIR includes discussion of two variations of the No Project
Alternative (as suggested by Guideline §15126.6(e}(2)); the first of which assumes,
should the current Trumark developments not be implemented, no development
occurs on the two sites, while the second no project alternative assumes other
development consistent with the Specific Plan ultimately is implemented on each
site. As noted in the comment, the latter alternative scenario may be more likely,
and therefore given its increased informational value, this No Project - Existing
Plan Alternative was discussed in the SEIR Summary, while the No Project — No
Development Alternative (in which the comment finds little apparent informational
value) was not included in the Summary and instead is discussed solely in the SEIR
Alternatives section.

Comment IILE: The SEIR Provides an Inadequate Analysis of the Project’s Impacts and
Proposed Mitigation of Greenhouse Gas Emissions

1. Operational Greenhouse Gas Emissions Impacts

The SEIR fails to provide substantial evidence to support its conclusion that the Project’s
operational ‘greenhouse gas (“MG) emissions will have a less than significant impact. Specific
Plan EIR MM 4.6-1 requires that listed design features “shall be incorporated into future
buildings to ensure consistency with adopted Statewide plans and programs. The project
applicant shall demonstrate the incorporation of project design features prior to the issuance of
building permits.” (SEIR, p. 77 (emphasis added).) The SEIR’s conclusion of less than
significance related to operational long-term GHG emissions is premised entirely on the Project




being “consistent with the Specific Plan land use designations and assumed densities” and
whether lithe applicable emissions reductions measures identified in the Specific Plan EIR are
implemented. “ (Id. at p. 76.) Yet, the SEIR provides that the Project would implement only the
“majority” of the Specific Plan EIR mitigation measures and only those “applicable” to the
Project, while simultaneously concluding that potentially significant operational emissions would
be reduced to a less than significant level. (Id. at p. 79.)

The City cherry picks which of Specific Plan EIR MM 4.6-1 GHG reduction measures the
Project will implement. In some instance the Project does not propose to implement listed
reduction measures at all, in other instances it gives residents the “option” of purchasing the
design feature specified in the reduction measure, thus ensuring no guarantee of implementation.
(SEIR, p. 78.)

With regards to the GHG reduction measure to provide a minimum of 15 percent affordable
housing, the SEIR states that the Project would provide in-licu fees to the City to fund affordable
housing development. (SEIR, p. 78.) No information is given on the amount of in- licu fees to be
provided, nor whether the proposed amount would be adequate to implement affordable housing
equivalent to 15 percent of the Project’s units. Nor does the City explain how it would ensure
that the in-lieu fees would be used to provide these affordable housing units near transportation
networks, the key component that makes the affordable housing requirement a source of GHG
reductions.

To implement the GHG reduction measure “incorporate design guidelines for transit oriented
development and complete street standards,” the SEIR states that the Project “will construct or
contribute to reconstruction of Enterprise Drive and Willow Street consistent with Specific Plan
Complete Street designs.” (SEIR, p. 78.) The SEIR fails to provide any explanation of how the
reconstruction of these two streets will fully implement the GHG reduction measure, given that
there are other streets surrounding the project. More importantly, no explanation is provided on
what level of “contribution” the Project would assume, nor how the remainder of the funding
presumably necessary to realize the GHG reduction measure for these streets would be available.

In addition, the GHG reduction measures outlined in Specific Plan ELE MM 4,6-1 are only some of
the potential design features the Project could utilize to demonstrate and ensure consistency with the
adopted statewide plans and programs related to climate change. (SEIR, p. 77.} Yet, the SEIR
proposes no other, alternative GHG emission reduction measures to ensure that its emissions
impacts are sufficiently mitigated. The SEIR does not quantify the Project’s GHG emissions, so the
impact of the SEIR’s failure. to incorporate all design features in accordance with Specific Plan EIR
MM 4.6-1, or propose and implement alternative measures, cannot be evaluated. The SEIR even
fails to provide a gualitative analysis of how the Project’s failure to implement certain GHG
reduction measures affects the assumption that operational GHG emissions impacts are lowered to
less than significant.

2. Construction GHG Emissions Impacts

The SEIR provides three best management practices (“BMPs”) from the Bay Area Air Quality
Management District (“BAAQMD”) for the reduction of construction GHG emissions and
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ambiguously discusses the Project’s implementation of two of the three BMPs. (SEIR, p. 79.)
Compliance with the City’s Municipal Code would ensure the implementation of one of the
BMPs, recycling or reusing at least 50 percent of construction waste and demolition materials.
However, the SEIR provides no assurance that the Project would abide by, or even attempt to
implement, the remaining two BMPs. The SEIR ambignously states that the Project site is
located in an urban location within close distance of construction supplies and equipment,
which would help minimize GHG emissions generated from transport of construction materials
and waste. (fhid,) The SEIR provides no assurance, however, that the Project will actually
implement the BMP to use at least 10 percent local building materials, much less providing an
enforceable mitigation measure to that effect. The impacts analysis does not address the
feasibility or the Project’s intention to implement the remaining specified BMP to use
alternative-fueled construction vehicles/equipment for at least 15 percent of the fleet. The SEIR
only states it will implement recommended BMPs “where feasible” to reduce construction GHG
emissions. (/4. at 81.) Finally, similarly to the operational GHG emission reduction measures,
the Project is not limited to only the specified GHG reduction strategies; the Project could
specify other measures to mitigate emissions. Yet, the SEIR does not even atfempt to outline
other construction GHG BMPs or emissions reductions that could be implemented to mitigate
impacts.

Despite the Project’s lack of sufficient, or enforceable, measures to mitigate construction GHG
emissions, the SEIR concludes that the Project will have a less than significant impact with
respect to construction GHG emissions impacts. (SEIR, p. 80.) With the potential
implementation of one or two BAAQMD BMPs, the SEIR lacks substantial evidence to
support this conclusion. There is no qualitative or quantitative discussion of construction
emissions, their impacts, or the reduction in emissions with the (potential) implementation of
the BMPs. The lack of a quantified threshold of significance from BAAQMD or the City
related to impacts resulting from construction GHG emissions does not excuse the City from
quantifying the Project’s emissions and analyzing their impact and whether the proposed
mitigation would lower that impact to below significance. The lack of enforceable mitigation
measures (assuming the mitigation proffered would be sufficient to lower impacts) also renders the
conclusion of less than significant invalid.

3. Consistency with Plans and Policies

The SEIR’s conclusion that the Project would not conflict with any applicable 01-16 reduction plans,
policies or regulations is supported only by the statement that the Project will incorporate “most” of
the Specific Plan MR’s applicable GHO reduction measures. (SEIR, p. 80) As discussed above,
picking and choosing those GHG reduction measures that the Project finds convenient to incorporate
into the Project does not provide substantial evidence to support the conclusion that operational GHG
emissions impacts are mitigated to a less than significant level. The incorporation of some GHG
emissions reduction measures is similarly insufficient to conclude that the Project is consistent with
all applicable GHG reduction plans, policies, and regulations, particularly where the Project’s actual
consistency with the unnamed “plans, policies, and regulations™ is absent from the SEIR discussion.

Response TILE.1: The comment states that the SEIR does not support its conclusion that the project
would have less than significant operational GHG impacts, and that the project is
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not consistent with Specific Plan EIR Mitigation Measure 4.6-1, which identifies
potential GHG emission reduction design features for development under the
Specific Plan.

The SEIR summarizes the Specific Plan EIR’s GHG impact analysis, which
includes a calculation of GHG emissions resulting from build out and operation of
all development under the Specific Plan. The Specific Plan EIR estimated that the
Specific Plan project would generate 25,600 Metric Tons of Carbon Dioxide
equivalent emissions per year (MT CO2e/year) before implementation of the
energy efficiency and emission reduction design features identified in Mitigation
Measure 4.6-1. The SEIR reiterates the Specific Plan EIR’s calculation that
implementation of the reduction measures is estimated to reduce Specific Plan
emissions by 27.92% resulting in GHG emissions of approximately 18,500 MT
CO2e¢/year, which equates to approximately 2.26 MT CO2e/year per service
population. This rate of emission is less than half that of the BAAQMD threshold
of significance for GHG emissions of 4.6 M'T CO2e/year per service population.

If none of the energy efficiency and emission reduction design features were
implemented by the Specific Plan project, the Specific Plan area’s annual GHG
emissions of 25,600 CO2e/year for the service population of 8,150 persons within
the Specific Plan area would be approximately 3.14 MT COZ2e/year per service
population, which is still well below the BAAQMD threshold of 4.6 MT
CO2e¢/year per service population. Therefore, if the Specific Plan EIR had
identified no GHG reduction measures, Specific Plan GHG emissions, including
those from the two Trumark residential projects, would still be less than
significant.

This list of potential energy efficiency and emission reduction design features
identified in Specific Plan EIR Mitigation Measure 4.6-1 apply to various
development facets of the Specific Plan area, including residential, commercial
and community serving land uses. As such, not all design measures would apply to
all land uses within the Specific Plan area (i.e., single family residential
development would not be expected to implement cool roof or green roof
features). The SEIR appropriately identifies which of the potential design features
would be implemented by the proposed project and therefore demonstrates the
project’s compliance with Specific Plan EIR Mitigation Measure 4.6-1.

CEQA provides discretion to the Lead Agency to determine whether to assess a
project’s emissions quantitatively or qualitatively (Guideline §15064.4(a)).
Nonetheless, to accommodate the commenter’s request for a quantified analysis for
the Trumark Residential Project, a greenhouse gas analysis was prepared by
Environ Corp. (Attachment B). That analysis is additional substantial evidence that
the Project will not result in significant greenhouse gas impacts. Using the assumed
Trumark Project’s service population of 796 residents yiclds an operational GHG
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emissions efficiency of 4.2 MT CO,e/year per service population, which is below
the BAAQMD CEQA significance threshold of 4.6 MT COse/year per service
population. There are no thresholds of significance for GHG emissions from
construction equipment.

CEQA Guidelines Section 15088.5 requires an EIR to be recirculated when
“significant new information” is added to the EIR prior to certification. “Significant
new information” requiring recirculation can include a disclosure showing that a
new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented; or a substantial increase in the
severity of an environmental impact would result unless mitigation measures are
adopted that reduce the impact to a level of insignificance.

“New information” is not “significant” unless the EIR is changed in a way that
deprives the public of a meaningful opportunity to comment upon a substantial
adverse effect (including a feasible project alternative) that the project’s
proponents have declined to implement. Recirculation is not required where new
information added to the EIR merely clarifies or amplifies or makes insignificant
modifications in an adequate EIR. Recirculation of the SEIR would not be required
for this Project because the quantified GHG emissions report is not evidence that
the Project would result in any new sigmficant impacts, nor does it show that there
would be a substantial increase in the severity of an already identified impact.

- Instead, the report merely amplifies the SEIR” s conclusion that the Project would
not result in significant greenhouse gas impacts.

2. The comment suggests that the SEIR should identify mitigation measures for
reducing construction period GHG emissions. See Response 111. E. 1, above.

3. The comment states that the project is not consistent with applicable GHG
reduction plans and policies. See Response IIL. E. 1, above.

Comment ITLF: The SEIR Analysis of Air Quality Impacts is Flawed and Insufficient

1. Analysis of Construction Emissions Impacts

In its discussion of impacts of fugitive dust emissions associated with construction, the SEIR states
that the Project would not exceed the BAAQMD significance threshold for construction-related
criteria pollutants, even though the only figures in the SEIR for particulate matter (*“PM”) are for
construction vehicle exhaust emissions only and do not include any emissions from fugitive dust.
(SEIR, pp. 55-56.) The SEIR then goes on to provide that mitigation measures related to fugitive
dust will be implemented “even though the proposed project would not exceed those thresholds.”
(Id. at p. 56.) With no quantification of construction fugitive dust emissions, or analysis of how
these emissions would be reduced with the implementation of BAAQMD’s standard mutigation
measures, the SEIR improperly concludes that the Project would not result in significant impacts
related to fugitive dust emissions during construction. (Zd. at 57.) In fact, the SEIR goes so far as to
state that the impact related to construction fugitive dust emissions is the same impact as in the
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Specific Plan EIR, despite the fact that the Specific Plan EIR did not include any project-specific
emissions data. (fbid.)

Related to the SEIR’s analysis of exhaust emissions during construction of the Project, the SEIR
states that “emissions generated in other air basins associated with transport of [contaminated] soil
would be attributed to the facilities receiving the soil.” (SEIR, p. 54.) It is impermissible under
CEQA to ignore a direct environmental impact on the basis that the impact will occur at a certain
distance from the Project. Air quality impacts that are a direct result of the Project must be analyzed,
regardless of the impact potentially occurring in an adjacent air basin. While the mitigation of these
impacts may be outside the jurisdiction of the City or BAAQMD, there is no basis on which to shift
the analysis of the impact outside of the SEIR, particularly where there is no forum for analysis of
that impact by another jurisdiction.

The SEIR states that “[e]xhaust emissions of criteria pollutants during construction would not
exceed BAAQMD thresholds, therefore the project would not result in a cumulatively considerable
increase in criteria pollutants for which the Bay Area is in non-attainment.” (SEIR, p. 55.) CEQA
requires that a cumulative impacts analysis consider not only the impacts of the Project, but also the
impacts of the Project in combination with all other cumulative projects. (Communities for a Belter
Environment v. California Resources Agency (2002} 103 Cal.App.4th 98, 117-121.) The SEIR has
failed to undertake this analysis in support of the statement that the Project “would not result in a
cumulatively considerable increase.” (SEIR, p. 55.) CEQA forbids the City from looking solely at
the magnitude of the Project-specific impact in order to determine whether the impact would be
cumulatively considerable. That the Project emissions will remain below BAAQMD significance
thresholds goes only to the question of whether there is a Project-specific impact from construction
emissions.

2. Community Health Risk Assessment of Operational Impacts

The SEIR’s determination of a less than significant impact associated with toxic air contaminants
(“TACs”) is predicated on the number of daily commuter train pass-by events per day. (SEIR, p. 53.)
The SEIR states that Dumbarton Rail Corridor frain operations “was anticipated to be twelve events
per day,” citing a 2004 San Mateo County Transit Authority Summary of the Dumbarton Rail
Corridor Project Study Report. (Ibid.) No explanation is provided with regards to the accuracy of this
estimate, given that the Project Study Report is now a decade old. With a maximum increased cancer
risk at the Project of 8.4 million cases in one million, approaching the significance threshold of 10
cases or greater per million, reliance on an outdated Project Study Report to conclusively determine
TAC impacts are less than significant is inappropriate and in violation of CEQA.

3. Consistency with Air Quality Plans and Impacts related to Odors and Carbon
Monoxide

The SEIR concludes that the Project would not conflict with applicable air quality plans or
cause new impacts related to odors or carbon monoxide, based on the Project’s consistency
with Specific Plan land use designations for the site and residential development envisioned in
the Specific Plan. (SEIR, p. 51, 58.) The SEIR fails to provide any explanation of how the
Project-specific emissions of criteria pollutants, including carbon monoxide, or TACs and
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odors associated with the Project none of which could have been described or analyzed in the
programmatic Specific Plan EIR - are consistent with what was provided for in the Specific
Plan EIR. For instance, if the City does not describe or specify what odors would be emitted
during Project construction or operation, the SEIR cannot determine whether these types or
levels of odors are consistent with the “residential development envisioned” in the Specific
Plan EIR.

Response ITLF.1: This comment states that the SEIR should analyze fugitive dust generated
during construction as a construction emission. The BAAQMD CEQA
Guidelines do not establish a numeric significance threshold for construction-
related fugitive dust, therefore no quantification of construction period dust
generation is required. Additionally, due to the variability of site and
meteorological conditions during construction, quantification of construction
fugitive dust generation is not technically feasible. Accordingly, the BAAQMD
Guidelines recommend basic dust control practices Best Management Practices
(BMPs) for all construction projects and additional dust and emission control
BMPs for projects that exceed BAAQMD criteria pollutant construction
emissions thresholds. As shown in Table 4-1 of the SEIR, the project would not
exceed BAAQMD thresholds for criteria pollutant construction emissions. The
project would however implement both basic dust control BMPs and the
enhanced dust and emission reduction BMPs for projects that exceed criteria
pollutant construction emission thresholds since the Specific Plan EIR
established that all projects built under the Specific Plan would implement both
the basic dust control BMPs and the enhanced dust and emission reduction
BMPs. As described on Pages 55-57 of the SEIR and as identified in the
Mitigation Monitoring and Reporting Program prepared for the project, the
project would implement Specific Plan EIR Mitigation Measures 4.2-1.(a) for
the basic fugitive dust control BMPs and 4.2-1.(b) for enhanced dust and
emissions BMPs, respectively. Therefore, as stated in the SEIR, impacts from
dust would be reduced to less than significant levels.

The comment further asserts that the SEIR should include an analysis of
construction emissions (from the transport of contaminated soil to receiving
facilities) outside of the Bay Arca Air Basin. The City has chosen a reasonable and
practical geographic scope for measuring criteria pollutants, and has provided a
reasonable explanation for its selection. The chosen geographic scope allows for
proper analysis of the severity and significance of the project’s air quality impacts.
The SEIR appropriately states that emissions associated with the project’s truck
trips outside of the Bay Area Air Basin are associated with the transportation
infrastructure being used (whether trucks on highways or railcars) and the facility
receiving the material (i.e. the ordinary operations of that receiving facility are
already accounted for in the Clean Air Plan for that air basin and should be
considered part of the baseline for that air basin). Only if the receiving facility was
needing to expand or a new facility was needed to accommodate the material from
the Trumark project would there truly be an increase in emissions compared to
current baseline conditions with the receiving facility operating today at its normal
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amount of activity. Further, including emissions outside the Project’s air basin
could serve to confuse the results of the EIR’s analysis because a determination of
the location and amount of emissions in other air basins would be speculative (it
will be up to the soil remediation contractor to determine the location of disposal
and mode of transportation, based on a variety of factors) and provide limited
informational value to the public and decision-makers.

Nonetheless, to address the commenter’s request for an analysis of the truck
emissions from the transport of contaminated soil to receiving facilities outside the
Bay Area Air Basin, an analysis of track emissions to the nearest Class I facility in
Buttonwillow, CA, is provided in Appendix C. This analysis assumes 25,000 cubic
yards of soil would be transported to the Buttonwillow facility, which is located in
the San Joaquin Air Basin. As noted in the SEIR, the exact amount of soil requiring
disposal at a Class I facility is unknown until remediation on Site B is underway
and testing of excavated soils determines pollutant concentrations, however the
25,000 cubic yard assumption is believed to be reasonably conservative and it is
unlikely the amount of material to be transported would exceed that amount. The
analysis found that emissions from 2,500 truck trips to the San Joaquin Air Basin
(1,250 trips to the facility plus 1,250 return trips) would generate an estimated 0.10
tons Reactive Organic Gasses (ROG) and 5.49 tons of nitrous oxide (NOx).
Compared to the San Joaquin Valley Air Pollution Control District (SJVAPCD)
significance thresholds of 10 tons/year for both ROG and NOx, respectively,
emissions from potential contaminated soil hauling within the STVAPCD would be
less than significant.

The comment additionally states that the SEIR does not adequately address
cumulative construction-period emissions of criteria pollutants. The SEIR
appropriately concludes that the project would not result in a cumulatively
considerable increase in criteria pollutants because the project’s construction-period
emissions of criteria pollutants would be less than significant. The BAAQMD
thresholds of significance identified in the SEIR are the basis for determining
whether a project’s emissions would constitute a cumulatively considerable
confribution of temporary, construction-period criteria pollutant emissions. As
noted in the Response TILE.1, above, the project would implement BAAQMD
enhanced dust and emission control BMPs during construction fo minimize its
construction period emissions.

The comment questions the number of daily train pass-bys that are assumed to
occur when the Dumbarton Rail Corridor service is operational. The San Mateo
County Transportation Authority (SMCTA) initiated and cumently oversees the
planning effort for the Dumbarton Rail Corridor (DRC) project. As such, it is
appropriate for the City to rely on the most recently available information from the
SMCTA to serve as the basis for its analysis of the potential impact of DRC
operation emissions on the proposed project. The SMCTA did not provide new
information regarding the planned service of the DRC during the public review and
comment period for SEIR, nor has it published new planning documents that indicate
a more frequent DRC service than that used in the SEIR’s analysis. The City has,
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acting in good faith, relied upon the most recent publicly available information about
the planned operation of a rail service by another public agency.

3. The comment states the SEIR does not explain how project emisstons and odors
are consistent with those analyzed in the Specific Plan EIR. The certified Specific
Plan EIR does include an analysis of air quality impacts, including those for carbon
monoxide based on Specific Plan vehicle traffic generation, and includes an
analysis of potential odor impacts based on the proposed land uses in the Specific
Plan and stationary odor sources in the vicinity of the Plan area. The SEIR includes
an analysis of project-specific operational criteria pollutants that determined those
emissions would be less than significant (Page 52). The project would not
introduce a new permanent source of odors, and single family residential
development is not considered an odor source, therefore no additional analysis for
odors was required.

Comment II.G: The SEIR Fails to Adequately Analyze Impacts related to Hazards and
Hazardous Maierials Associated with the Project

1. Site A Remediation

The SEIR explains that the remediation of Site A of the Project is proceeding under the San
Francisco Bay Regional Water Quality Control Board’s (“Regional Board”) Final Site Cleanup
Requirements Order No. R22007-0005 (“Order”) and an Alternate Cleanup Plan (“ACP”)
approved by the Regional Board. (SEIR, pp. 86-87.) However, the SEIR then provides that Specific
Plan EIR MM 4.7-1 a and MM HAZ-1 will be implemented to address the soil and groundwater
contamination that is known to affect Site A, by requiring the preparation of a remediation plan and
a risk management plan, to be reviewed by the Regional Board. (7d. at p. 88.) These plans would
supposedly achieve Cal-EPA approved risk management standards for residential use of Site A.

(1bid.)

First, no information is provided on the relationship between the Order and ACP, already approved
by the Regional Board, and the “remediation plan” and “risk management plan” provided for in
MM HAZ-1. Whether these are additional, separate plans is unclear. In addition, any standards
under which these plans would be drafted or evaluated for sufficiency are entirely missing from the
mitigation measure and the SEIR discussion. More importantly, the SEIR provides that Specific
Plan EIR Mitigation Measure 4.7-1a is amended by MM HAZ-1 to address the specific conditions
of Site A. (Ibid.) MM HAZ-1 provides that the Regional Board will “review” the remediation plan
and risk management plan, but does not require the plans to be approved, rendering this mitigation
measure a meaningless requirement without any force and without any guarantee of mitigating the
significant danger the Site’s contamination poses to future residents. Despite these flaws, the SEIR
concludes that with implementation of the mitigation measure, the Project would have a less than
significant impact on human health.

2. Site B Remediation
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The SEIR notes that the Regional Board issued a conditional approval of a Remedial Action
Plan (“RAP™) for Site B of the Project, contingent on the Project’s preparation of a RAP
Addendum. (SEIR, p. 90.) The RAP Addendum must include (1) either a rationale for the grid-
based sampling plan for dioxins or present an alternative sampling methodology, and (2) a post-
remediation monitoring plan for soil, soil vapor , and groundwater. (7bid.) The SEIR does not
provide any information on the status of preparation of the RAP Addendum, nor whether the
Project has determined which sampling methodology to seek approval of.

Estimated excavation quantities for Site B specify that approximately 94,000 cubic yards
(“CY™) of soil will be excavated in total, with approximately 60,350 CY removed from site for
disposal. (SEIR, p. 90, Table 4-3,) The SEIR provides that excavated soil will be tested to
determine whether additional excavation is necessary and to determine what soils may be reused
onsite. Therefore, the SEIR provides only rough estimates of the total quantities of soil to be
excavated, disposed of, and reused. Yet, the SEIR uses these estimates to determine the
significance of impacts associated with the removal and disposal of these soils. For instance,
construction emissions are calculated based on truck trips necessary to transport 60,350 CY of
soil, and based on those calculations, the SEIR made a determination of a less than significant
impact. Traffic estimates and related impacts similarly rely on the number of truck trips
associated with soil removal from the site. The SEIR gives no information on how it came up
with the purportedly conservative estimates of necessary soil excavation, given that testing
sufficient to determine the actual extent of contamination has not been conducted.

The SEIR also specifies that a portion of the estimated 29,000 CY, containing metals,
dioxinsffurans, and VOCs, removed from the former evaporation ponds, would be reused on
site. (SEIR, pp. 90-91.) The City also anticipates that almost half of the soil removed from the
former chemical processing facility at the northwest corner of the site, contaminated with
metals, VOCs, and PCBs, will be reused, for a total of approximately 15,000 CY. (/d. at 9142.)
The SEIR fails to provide any explanation on how the risk associated with this reuse will be
evaluated to ensure the protection of human health, The SEIR merely states that these soils
“could be clean enough” to be used as backfill on the site. (/d. at p. 92.)

Given the extensive contamination and remediation needed for these Project Sites to approach a
level of safety for the proposed residential uses that the City is seeking to approve, the SEIR needs
to provide full disclosure and analysis of the proposed remediation solutions, to meet the
requirements and intention of CEQA to allow decision-makers and the public to fully evaluate and
consider the potential impacts of the Project prior to setting the City on an irreversible course of
permitting housing to be built on and adjacent to contaminated land.

3. Offsite Hazardous Material Releases

The SEIR analyzes the potential impacts associated with an accidental release of hazardous
substances from nearby industrial facilities, (SEIR, pp. 95-97.) This analysis is inadequate, as it
improperly excludes the potential for a release from the Gallade facility. The City attempts to
exclude this potential impact “since the proposed project would not be occupied with Gallade
Chemical operating at its current location. The Specific Plan identifies this parcel as a future park,
and the project will be pre-conditioned such that units will not be occupied while Gallade Chemical
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remains in operation at the current location.” (Zd . at 96.) The SEIR ignores the potential impact to
construction workers who would face exposure in the event of an accidental release from the
Gallade site during construction and prior to occupation of the proposed housing units. Furthermore,
Gallade intends to remain operating at its current location indefinitely, despite the City’s
intentions to strip Gallade of its vested rights to do so.

4. Failure to Analyze the Hazardous Material Impacts Associated with the Use of the
Gallade Site as a Park

The City states its intention to turn the current site of Gallade operations into a park as an aside in
the SEIR, but fails to analyze this action by the City as part of the Project, nor the potential for
impacts to human health associated with use of the parcel for recreation. (SEIR, p. 96.) As discussed
in more detail supra, this omission from both the Specific Plan EIR and the SEIR, including the
hazards and hazardous materials analyses, is a fatal flaw under CEQA.

Response IIL.G.1: The comment claims that there is no explanation in the SEIR of the relationship
of the RWQCB Order No. 2007-0005 and the remediation and risk management
plans that are required to be prepared under to that Order. The comment also
questions whether RWQCB review of plans prepared pursuant the Order is
protective of human health. The Final SEIR provides the status of the Alternative
Cleanup Plan (ACP) that was submitted to the RWQCB pursuant to the Order at
the time of preparation of the SEIR. The ACP is a remediation plan, and is
identified as an “alternative” plan as it is an alternative to the original plan to
remediate shallow ground water to residential cleanup goals per the Order’s
remediation standards. Any remediation plan submitted to the Water Board
pursuant to the Order requires Water Board review and approval, however the
RWQCB does not have a formal process for approval (i.e. granting of a permit) for
actions taken to comply with the active Order, therefore SEIR Mitigation Measure
HAZ-1 has been modified to not specify RWQCB “approval”. Because residential
cleanup goals for shallow ground water are not likely to be achieved before
occupancy of the homes, a risk management plan will be prepared that presents
engineering, maintenance and management controls to eliminate the risk of vapor
intrusion into the residences, as required by the RWQCB. Finally, as described in
the City’s response to comments on the SEIR (See Final SEIR Response A-25,
and Revisions to the Text of the Draft SEIR) contained in the Final SEIR, the City
has modified SEIR Mitigation Measure HAZ-~1 to address the concerns of the
RWQCB and those of the Alameda County Water District with regard to the
protection of public and worker health.

Additionally, while the Commenter claims that “MM HAZ-1 provides that the
Regional Board will “review” the remediation plan and risk management plan, but
does not require the plans to be approved, rendering this mitigation measure a
meaningless requirement without any force and without any guarantee of mitigating
the significant danger the Site’s contamination poses to future residents.” However,
the Commenter is selectively presenting only part of MM HAZ-1, in a manner that is
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misleading. MM HAZ-1 actvally provides that the Water Board “will review the
plans to confirm that implementation of the plans should achieve risk management
standards applied by the RWQCB for residential use.” Accordingly, MM HAZ- 1
ensures that the plans will be appropriate to eliminate any significant risk.

This comment seeks an update of the status of the Remedial Action Plan Addendum
that was being prepared at the time of circulation of the Draft SEIR and additional
information about sampling and monitoring methodologies included in the RAP
Addendum. The RWQCB maintains all technical documents addressing remediation
of the Jones-Hamilton site (Site “B” in the SEIR) at the following website:

http://geotracker.waterboards.ca.gov/profile _report.asp?global_id=S1.20226844

The SEIR described the status of the regulatory approvals for remediation of the site
at the time of preparation of the document and reflects a good faith effort at
descnibmng the regulatory approvals and remediation actions necessary to prepare the
site for residential development, as well as the remediation standards the project must
achieve. The SEIR is not obligated, however, to provide a continual update of
ongoing regulatory actions or technical considerations that result from refinement of
the remediation plan. The SEIR, as was required by CEQA, has disclosed the current
known condition of each of the two sites, the anticipated physical change (i.e.
remediation) necessary to prepare each site for residential use, and the environmental
effects of implementing the remediation.

This comment also questions the SEIR’s estimate of the amount of soil that could be
reused on the site and/or would be removed from the site. Existing analytical data
was used to estimate the extent of excavation required to meet residential cleanup
goals and to estimate the volume of soil that may be removed for off-site disposal. As
noted in the SEIR, the actual volume of soil to be removed will be based on
laboratory analyses of verification samples collected during the remediation process.
This comment erroncously states that the SEIR’s analysis of construction-period air
quality impacts assumes that 60,350 cubic yards of soil would be removed from the
site. As described on Page 54 of the SEIR, the analysis of construction exhaust
emissions modeled a “worst case” scenario of 109,850 cubic yards removed from the
site, as well as maximum of 59,500 cubic yards of soil imported to the site if soil
reuse fell below estimates. Even under the maximum, or “worst case™ scenario of soil
export and import, construction emissions were determined be the less than
significant.

This comment asserts the analysis of potential hazardous materials releases included
in the SEIR should have included potential releases from Gallade Chemical. The
comment additionally claims that an accidental release of hazardous substances from
Gallade during project construction could affect construction workers. The hazardous
release analysis appropriately excluded the potential for hazardous material releases
from Gallade Chemical to affect future residents of the project sites since it is not
reasonably foreseeable that operations on the Gallade parcel will exist at the time
residences are occupied on Site A and Site B. The SEIR’s analysis did not evaluate
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the potential hazardous material releases from Gallade Chemical to affect
construction workers during site remediation and project development since their
presence on the site is transient and the risk of exposure is de minimus and similar to
all other workers in the project area.

4. The comment states that the SEIR should include an analysis of the potential
environmental impacts associated with the development of the Gallade Chemical
Company parcel into a park site. This comment is addressed in Response LILA.

Response.llIG.3:This comment asserts the analysis of potential hazardous materials releases
included in the SEIR should have included potential releases from Gallade
Chemical. Please see response to comment [[I.A above. The SEIR’s analysis did
not evaluate the potential hazardous material releases from Gallade Chemical to
affect construction workers during site remediation and project development since
their presence on the site is transient and the risk of exposure is de minimus and
similar to all other workers in the project area.

Comment IV: The Proposed Affordable Housing Findings are Not Supported

In order to approve an in-lieu fee as satisfying the requirements of the City’s affordable housing
ordinance, the City must make very specific findings required under Sections 17.18.050D and G
of the City Code. The findings contained in the Projects’ staff reports and proposed resolutions
regarding affordable housing are not supported by substantial evidence, and are insufficient to
support allowance of in-lieu fees rather than building inclusionary units.

Approval of the Projects’ alternative means of compliance with the affordable housing requirements
must be supported by findings that: 1) bridge the analytical gap between the raw evidence and the
jultimate decision, 2) are supported by substantial evidence, and 3) meet the requirements set forth in
state and local law. ( Topanga Assn. for a Scenic Community v. County of Los Angeles (1974) 11
Cal.3d 506.)

The requirement to render findings serves to induce the City to draw legally relevant sub-
conclusions supportive of its ultimate decision. (/d. at 515.) The intended effect is to facilitate
orderly analysis and minimize the likelihood that the City will randomly leap from evidence to
conclusions. Tn addition, findings enable the reviewing court to trace and examine the City’s
analysis. (Id. at 516.) They also serve to demonstrate to the public that the City’s decision-
making is careful, reasoned, and equitable. (Id. at 516-17.)

The findings requirement cannot be satisfied by a mere recitation of statutory language. (City of
Carmel-by-the-Sea v. Board of Supervisors (1977) 71 Cal.App.3d 84; see also, Dore v. County of
Ventura (1994) 23 Cal.App.4th 320, 328 (“Our Supreme Court expressly disapproved ‘the
practice of setting forth findings solely in the language of the applicable legislation. “) (quoting
Topanga, 11 Cal. 3d at 517, fn 16).)

Here, the findings proposed in the staff reports and proposed resolutions mercly parrot the
findings as stated in the City Code. The staff reports and proposed resolutions provide no
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analysis nor evidence to support the findings required by the City’s housing ordinance. For
example, there is no explanation as to how an in-lieu fee would be equal to or better than actually
building affordable housing. Further, the staff report finds that proposed alternative means of
compliance will not unduly concentrate below market rate housing in one geographic area
because the City can monitor this concern when particular affordable housing developments are
proposed. This required finding, in essence, is punted to future City Councils, with no guarantee
that affordable housing will not be concentrated in a single geographic arca. Deferring this
particular consideration to future legislative bodies does not satisfy the requirements of the
City’s affordable housing ordinance. Moreover, there is no cvidence in the record that
demonstrates that the proposed in-lieu fees will adequately mitigate the impact caused by
market-rate housing. For an in. lieu fee system to satisfy the duty to mitigate, either that system
must be evaluated by CEQA or the in-lieu fees or other mitigation must be evaluated on a
project-specific basis. (California Native Plant Society v. County of El Dorado (2009) 170 Cal.
App.4th 1026, 1055.) There is no evidence in the record to support the determination that
payment of a $25,000 per/unit in-lieu fee would adequately mitigate the impact of the market
rate housing, or otherwise be equivalent to the actual construction of the required inclusionary

housing.
Response IV:

See staff report.
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