E.2

Hearing to consider the development of approximately 217 residential units
(Trumark Homes) on a 21.4 acre site (Jones Hamilton) located on the south side of
Enterprise Drive east of Willow Street by: (1) Adopting a resolution making certain
findings and adopting a Supplemental Environmental Impact Report to the
Environmental Impact Report for the Dumbarton Transit Oriented Development;
(2) Introducing an ordinance rezoning (RZ-12-31) a 21.4 acre area (092-0116-058;
092-0116-059; 092-0116-060; and 092-0116-014) from ML (Limited Industrial} to
MDR-FBC (Medium Density Residential - Form Based Codes); (3) Adopting a
resolution making findings supporting the use of an alternative means of
compliance with the Inclusionary Housing Ordinance and approve the Affordable
Housing Implementation Agreement; (4) By resolution, authorize the Mayor to sign
a Community Financing Agreement with Newark Enterprise Joint Venture, LLC; (5)
By resolution, approving Vesting Tentative Map 8098 to construct approximately
217 residential units; (6) By motion, approving an Architectural and Site Plan
Review; (7) By motion, approving Exhibit B, Schedule of Impact Fees — from
Assistant City Manager Grindall. (CONTINUED FROM MAY 8, 2014)
(RESOLUTIONS- 4) (INTRODUCTION OF ORDINANCE) (MOTIONS-2)

Background/Discussion — This project proposes 217 housing units as outlined in the Dumbarton
Transit Oriented Development Specific Plan. The project is consistent with the Specific Plan and
meets the Specific Plan’s requirements for public improvements that support a walkable, transit
friendly neighborhood. The project includes the replacement of an incompatible industrial use,
Gallade Chemical, with a 2.3 acre public park as designated in the Specific Plan. Together with the
adjacent Enterprise project, the Gallade Chemical property will be acquired, cleaned of soil
contamination and constructed as a public park. No unit will be allowed to be occupied until the
Gallade Chemical use permanently ceases and the park must be completed and offered for
dedication to the City before the 121 unit of this development is occupied.

This project was on the City Council agenda on May 8, 2014, at that time the item was continued in
order to allow the developer and the Gallade property owner time to work out issues for the
acquisition of the site. It is understood that the developer and property owner have reached an
understanding that will allow the project to proceed. The project will result in the removal of the
incompatible use without cost to the public or contention.

Trumark Homes has submitted an application for the development of 217 single-family residential
homes. The project site is an approximately 21.4-acre parcel located within the City’s Dumbarton
Transit-Oriented Development Specific Plan Area. The applicant proposes to rezone the site in
order to be consistent with the Specific Plan and obtain approval for a tentative map and an
Architectural and Site Plan Review. The rezoning would be from ML (Limited Industrial) to
MDR-FBC (Medium Density Residential — Form Based Codes.

The contamination on this property would be remediated to the satisfaction of the relevant
agencies prior to occupancy.
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The Architectural and Site Plan Review

Two and three-story single-family detached homes are proposed, consisting of three different
products, nine floor plans and multiple designs. The number and layout of the three home types
will be divided almost equally throughout the project site. The homes will include three and four
bedrooms and range from 1509 square feet to 2312 square feet in size. Larger homes will provide
additional living area and will include a den, loft, or a bonus room. All homes will provide two-car
covered parking; the three-story homes will provide rear-loaded two-car garages. On-street guest
parking will also be scattered throughout the site. Outdoor amenities for the project include picnic
tables, barbeque grills, benches, a shaded sitting area and a children’s play structure. In addition, a
large recreational turf area will be adjacent to the children’s play structure. All of the amenities
will be centrally located within the site.

Community Financing Agreement
The Dumbarton TOD Specific Plan contains critical elements necessary to implement the Plan. To

ensure that the City’s fiscal health is sustained, developers are required to contribute to the
provision of public improvements and city services. As, such, the applicant has agreed to enter
into the attached Community Financing Agreement. Under the terms of the agreement a
contribution of $2,500 per unit is required. However, due to the extraordinary cost of acquiring
and building the public park, the developer would be allowed to utilize this fee, if necessary, to
offset the cost of park acquisition and development.

Affordable Housing

Chapter 17.18 of the Newark Municipal Code (NMC) generally required developers to set-aside a
minimum of 15% of the total number of dwelling units. This has now been superseded by the
Affordable Housing Fee. This project’s application preceded the effectiveness of the new fee and
thus is subject to the provisions of the now superseded ordinance. The Chapter 17.18 authorized
alternative means of compliance with the City’s Affordable Housing Program. An alternative
means of compliance was negotiated with the developers of this project which requires the
payment of a $25,000 fee for cach unit within the Project. Enterprise Drive LLC intends to meet its
affordable housing obligations by entering into an “Affordable Housing Implementation
Agreement”.

The fee will allow the City to address the need for affordable housing more effectively than
compliance with the ordinance. The fee will allow for the purchase of property in appropriate
locations and the flexibility to leverage the funds with public and private sources to provide the
type of housing that the community most needs. Generally regional, State and Federal affordable
housing funding or financing programs need an identified site to be competitive in the funding
process. Without resources to acquire appropriate properties it is highly unlikely that the City
would be able to effectively compete for these funds. This fee would allow the City to focus our
housing efforts on areas of particular need in the community and to tailor the level of housing
affordability to have the greatest positive impact on those needing housing assistance. Furthermore
the funding provided by this development would allow the City to advance project readiness of
potential sites thus further improving the likelihood of receiving funding from Regional, State and
Federal sources. The alternative means of compliance fulfills the purposes of the Inclusionary
Housing Ordinance, and will further affordable housing opportunities in the City to an equal or
greater extent than compliance with the requirements of the Ordinance. The alternative means of
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compliance will not unduly concentrate below market rate housing in one geographic area,
because no particular project is now envisioned and the Planning Commission and City Council
can monitor this concern when particular affordable housing developments are proposed.

The Supplemental Environmental Impact Report (SEIR)

The SEIR prepared for this project and the adjacent Jones-Hamilton property project was
completed by David J. Powers & Associates, Inc.  The key issues analyzed by the SEIR were air
quality, biological resources, cultural resources, greenhouse gas emissions, hazards and hazardous
materials, and noise.

Of these six issues, the only new significant impacts resulting from this project would include
biological impacts and hazardous material impact. These represent project-specific impacts that
are specific to the location of the project sites and the development proposed by the project.

As described in Section 4.2 of the SEIR, Biological Resources, the project would resulf in impacts
to scasonal wetlands and Cogdon’s tarplant. These impacts would be mitigated to less than
significant levels through mitigation measures identified in the SEIR, specifically the purchase of
off-site mitigation credits for habitat impacts or alternatively, on-site propagation of Cogdon’s
tarplant on the Jones-Hamilton project site.

As described in Section 4.5 of the SEIR, Hazards and Hazardous Materials, the project could be
affected by airborne hazardous substances in the event of an accidental release from facilities
located approximately one mile from the project. Given the extensive area potentially impacted by
a hazardous substance release, and the lack of feasible protective measures for single-family
homes in the affected area, there is no feasible mitigation measure to protect future residents of the
project from the hazard. This potential impact is therefore considered significant and unavoidable.
It’s important to note that chemicals in the gquantities evaluated for the project are routinely
transported by rail and truck on public roadways, including Interstate 880 and State Route 84. The
potential risk to the site from the accidental release of hazardous materials is, therefore, similar to
that of other areas in Newark near industrial or transportation facilities.

The development of the Gallade parcel as a public park was analyzed in the TOD Specific Plan
EIR. The approval and execution of the Community Financing Agreement and conditions related
to the development of a neighborhood park are further approvals related to the development of the
Gallade Parcel as a public park as anticipated by the TOD EIR. As explained in the FEIR (e.g.,
Response to Comment A-3) and the staff report’s attachment, staff has determined that there is no
new information, changes in the development contemplated in the TOD Specific Plan EIR, or
changes in circumstances since the certification of the TOD Specific Plan EIR that would require
further environmental review under CEQA of the potential development of the Gallade parcel as a
public park. As is true for other portions of the TOD Specific Plan, further CEQA review may be
appropriate if and when future discretionary actions by the City or other agency occur related to
the development of the Gallade parcel as a public park, including the required rezoning of the
Gallade Parcel or the removal of the Department of Toxic Substances Control (DTSC) covenant
encumbered on the property, if any of the thresholds found in CEQA Guideline § 15162 is met at
the time of that potential future approval. No further environmental review is required prior to the
City’s approval of the Projects Conditions and Community Financing Agreement.
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The review period for the SEIR ended on February 7, 2014. During the review period, the City
received letters from both the Alameda County Water District and the Department of Toxic
Substances Control (DTSC). These letters have been addressed in the Final SEIR provided to the
Planning Commission previously. In addition, the City received a letter via email on March 27,
2014 from legal counsel representing the Gallade Property. Though there is no obligation to
respond to comments submitted after the close of the comment period on the SEIR, a response to
this letter is nonetheless included in the attachments.

Attachments

Update — At its meeting of April 22, 2014, the Planming Commission: 1) Adopted Planning
Commission Resolution No. 1870 making certain findings and recommending City Council
adoption of a Supplemental Environmental Impact Report to the Environmental Impact Report
(State Clearinghouse No. 2010042012) for the Dumbarton Transit Oriented Development; (2)
adopted Planning Commission Resolution No. 187! recommending rezoning (RZ-12-31), a
21.4-acre area (APN’s 092-0116-058, 092-0116-059, 092-0116-060; and 092-0116-014) from ML
(Limited Industrial) to MDR-FBC (Medium Density Residential — Form Based Codes); 3} adopted
Planning Commission Resolution No. 1872 making findings supporting the use of an alternative
means of compliance with the Inclusionary Housing Ordinance and recommended City Council
approve the attached Affordable Housing Implementation Agreement; 4) By motion,
recommended that the City Council approve TM-12-32, Vesting Tentative Map 8098 to construct
approximately 217 residential units; 5) By motion, recommended that the City Council approve
ASR-12-33, an Architectural and Site Plan Review, with Exhibit A, pages 1 through 69; and 6) By
motion, approved Exhibit B, Schedule of Impact Fees.

Action — It is recommended that the City Council: (1) Adopt a resolution making certain findings
and adopt a Supplemental Environmental Impact Report (E-12-30) to the Environmental Impact
Report (State Clearinghouse No. 2010042012) for the Dumbarton Transit Oriented Development
Specific Plan; (2) Introduce an Ordinance rezoning (RZ-12-31) a 21.4 acre area (092-0116-058;
092-0116-059; 092-0116-060; and 092-0116-014) from MI (Limited Industrial) to MDR-FBC
(Medium Density Residential — Form Based Codes); (3) Adopt a resolution making findings
supporting the use of an alternative means of compliance with the Inclusionary Housing Ordinance
and approve the Affordable Housing Implementation Agreement for the Jones Hamilton Project;
(4) By resolution, authorize the Mayor to sign a Community Financing Agreement with Newark
Enterprise Joint Venture, LLC; (5) By resolution approve TM-12-32, Vesting Tentative Map 8098
to construct approximately 217 residential units on the Jones Hamilton Property; (6) By Motion,
approve ASR-12-33, an Architectural and Site Plan Review, with Exhibit A, pages 1 through 79;
and (7) By motion, approve Exhibit B, Schedule of Impact Fees.

Report Thursday

City Council Meeting April 23, 2015
E.2




RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK MAKING CERTAIN FINDINGS AND
ADOPTING A SUPPLEMENTAL ENVIRONMENTAL
IMPACT REPORT (E-12-30) TO THE ENVIRONMENTAL
IMPACT REPORT (STATE CLEARINGHOUSE NUMBER
2010042012) FOR THE DUMBARTON  TRANSIT
ORIENTED DEVELOPMENT SPECIFIC PLAN

WHEREAS, the City of Newark caused an Environmental Impact Report (State
Clearinghouse Number 2010042012) to be prepared to assess the potential environmental
impacts of the proposed Dumbarton Transit Oriented Development Specific Plan; and

WHERFEAS, the Environmental Tmpact Report consists of a Draft Environmental Impact
Report document as well as the Final Environmental Impact Report document, which in turn
consists of all comments received by the City of Newark regarding the Draft Environmental
Impact Report during the mandatory public review period and responses to those comments; and

WHEREAS, the Planning Commission held a duly notice public hearing on August 23,
2011, and recommended that the City Council certify the Environmental Impact Report (State
Clearinghouse Number 2010043012} for the Dumbarton Transit Oriented Development Specific
Plan; and

WHEREAS, the City Council held a duly noticed public hearing on September 8, 2011,
and certified the Environmental Impact Report (State Clearinghouse Number 2010042012) for
the Dumbarton Transit Oriented Development Specific Plan after finding it complete and
adequate pursuant to the California Environmental Quality Act; and

WHEREAS, the Planning Commission held a duly notice public hearing on April 22,
2014, and recommended that the City Council approve a Supplemental Environmental Impact
Report (E-12-30) to the Dumbarton Transit Oriented Development Specific Plan Environmental
Impact Report (State Clearinghouse Number 2010042012} after finding it complete and adequate
pursuant to the California Environmental Quality Act, and;

WHEREAS, the proposed development concerns the development of the property within
the Dumbarton Transit Oriented Development Specific Plan project area, and the proposed
development is within the residential density limits analyzed by the Environmental Impact
Report (State Clearinghouse Number 2010042012) and the Supplemental Environmental Tmpact
Report (E-12-30) for the Dumbarton Transit Oriented Development Specific Plan; and

WHEREAS, the Planning Commission held a duly noticed public hearing on Apnl 22,
2014, took testimony from the public, and upon fully considering all documents in the record, the
Planning Commission determined that the Environmental Impact Report (State Clearinghouse
Number 2010042012) and the Supplemental Environmental Impact Report (E-12-30) for the
Dumbarton Transit Oriented Development Specific Plan specifically considered and fully
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analyzed all environmental impacts of the proposed development, pursuant to Public Resources
Code section 21000 et seq.

(B098resl)

NOW, THEREFORE, the City Council finds and resolves as follows:

That the Environmental Impact Report and the Supplemental Environmental Impact
Report (B-12-30) for the Dumbarton Transit Oriented Development Specific Plan
analyzed the impacts of the proposed development pursuant to the Specific Plan; and

That, as concluded by the Environmental Impact Report and the Supplemental
Environmental Tmpact Report (E-12-30) for the Dumbarton Transit Oriented
Development Specific Plan, the proposed development will not have a significant impact
on the environment once the proposed mitigation measures in the Environmental Tmpact
Report and the Supplemental Environmental Impact Report have been applied except for
impacts related to traffic and hazards; and

That the Environmental Impact Report and the Supplemental Environmental Impact
Report for the Dumbarton Transit Orientated Development Specific Plan fully analyze
and cover all environmental impacts of the proposed development; and

NOW, THEREFORE, the City Council;

Adopts the findings of fact and a Statement of Overriding Considerations pursuant to
CEQA Guidelines Sections 15091 and 15126.6, as set forth in Exhibit A to this
Resolution and incorporated herein by reference;

Adopts the Mitigation Monitoring and Reporting Program, as set forth in Exhibit B to this
Resolution and incorporated herein by reference;

Based on the evidence and oral and written testimony presented at public hearings, and
based on all the information contained in the Community Development Department’s
files on the project, including, but not limited to, the SEIR, the Planning Commission’s
and City Council’s staff reports, certifies in accordance with CEQA Guidelines section
15090 that:

1. The SEIR was prepared in compliance with CEQA and the CEQA Guidelines;

2. The City Council has reviewed and considered the information contained in the
SEIR prior to approving the project;

3. The SEIR adequately describes the project, its environmental impacts, reasonable
alternatives and appropriate mitigation measures;

4, The SEIR reflects the independent judgment and analysis of the City Council.
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1.0 INTRODUCTION

This statement of findings addresses the potentially significant environmental impacts associated
with the project located in Alameda County, California and is made pursuant to Section 15091 of
the California Environmental Quality Act (“CEQA™) Guidelines, which provide that:

(a)

(b)

No public agency shall approve or carry out a project for which an EIR has been
certified which identifies one or more significant environmental effects of the
project unless the public agency makes one or more written findings for each of
those significant effects, accompanied by a brief explanation of the rationale for
each finding. The possible findings are:

(D)

2

3

Changes or alterations have been required in, or incorporated into, the
project which avoid or substantially lessen the significant environmental
effect as identified in the Final EIR.

Such changes or alterations are within the responsibility and jurisdiction of
another public agency and not the agency making the finding. Such
changes have been adopted by such other agency or can and should be
adopted by such other agency.

Specific economic, legal, social, technological, or other considerations,
including provision of employment opportunities for highly trained
workers, make infeasible the mitigation measures or project alternatives
identified in the Final EIR.

The findings required by subsection (a) shall be supported by substantial evidence
in the record.

Section 15092 of the CEQA Guidelines further stipulates that:

(b)

A public agency shall not decide to approve or carry out a project for which an
EIR was prepared unless either:

)

@)

The project as approved will not have a significant effect on the
environment, or

The agency has:

(A)  Eliminated or substantially lessened all significant effects on the
environment where feasible as shown in findings under Section
15091, and

(B) Determined that any remaining significant effects on the
environment found to be unavoidable under Section 15091 are
acceptable due to overriding concerns as described in Section
15093.




According to Section 15093 of the CEQA Guidelines:

a) CEQA requires the decision-making agency to balance, as applicable, the
economic, legal, social, technological, or other benefits of a proposed project
against its unavoidable environmental risks when determining whether to approve
the project. If the specific economic, legal, social, technological, or other benefits
of a proposed project outweigh the unavoidable adverse environmental effects,
the adverse environmental effects may be considered “acceptable.”

b) When the lead agency approves a project which will result in the occurrence of
significant effects which are identified in the Final EIR but are not avoided or
substantially lessened, the agency shall state in writing the specific reasons to
support its action based on the Final EIR and/or other information in the record.
The statement of overriding considerations shall be supported by substantial
evidence in the record.

C) If an agency makes a statement of overriding considerations, the statement should
be included in the record of the project approval and should be mentioned in the
Notice of Determination. This statement does not substitute for, and shall be in
addition to, findings required pursuant to Section 15091.

As required by CEQA, the City of Newark (“City”), in adopting these findings, must also adopt
adequate mitigation for the project. Mitigation here includes measures provided in the
Dumbarton Transit Oriented Development (“TOD™) Specific Plan MMRP, which is incorporated
by reference and made a part of these findings, and the measures adopted by the Supplemental
Environmental Impact Report (“SEIR™) for the Trumark Dumbarton TOD Residential
Development. These measures together meet the requirements of Section 15097 of the CEQA
Guidelines by providing for the implementation and monitoring of measures intended to mitigate
potentially significant effects of the project.

1.1 PROJECT SUMMARY

The project would involve (1) preparation of Site A (APN 092-0140-008, owned by Trumark
Properties, as Enterprise Drive LLC) and Site B (APNs 092-0116-060, -058, and -059, owned by
Jones-Hamilton Co., as Newark Enterprise Joint Venture LLC) for residential developments, and
(2) the construction of 244 single-family homes and associated streets, sidewalks, open space,
and utilities on the sites (the “Project™).

The Project is located on two sites at 8375 and 8400 Enterprise Drive in the Dumbarton TOD
area. The parcel extends from Enterprise Drive north to the DRC and includes a portion of the
Hetch Hetchy pipeline right-of-way. The site is bounded by vacant land to the west and industrial
property immediately to the east, and single-family homes further east of the industrial property.




1.2  ENVIRONMENTAL REVIEW PROCESS

In accordance with the requirements of CEQA and the CEQA Guidelines, a Notice of
Preparation (NOP) of a Draft SEIR was filed with the State Clearinghouse (SCH) Office of
Planning and Research (OPR) on February 8, 2013. The NOP was distributed to public agencies
and interested parties for a 30-day public review period, which extended from February 11, 2013
to March 12, 2013.

The Draft SEIR was filed with the SCH OPR on December 24, 2013. The Draft SEIR was
circulated for a 45-day public review period, which ended on February 6, 2014. During this
public review period, the City received written comments on the Draft SEIR. Section 15088 of
the CEQA Guidelines requires that the lead agency responsible for the preparation of an EIR
evaluate comments on environmental issues received from parties who reviewed the Draft SEIR
and prepare a written response addressing each of the comments. A Final SEIR was prepared for
the Project, which assembles in one document all of the environmental information and analysis
prepared for the Project, including comments on the information and analysis contained in the
Draft SEIR and responses by the City to those comments.

Pursuant to Section 15132 of the CEQA Guidelines, the Final SEIR consists of the following:
(a) The Draft SEIR, including all of its appendices.

(b) A list of persons, organizations, and public agencies commenting on the Draft
SEIR.

(c) Copies of all letters reccived by the City during the Draft SEIR public review
period and responses to significant environmental points concerning the Draft

' SEIR raised in the review and consultation process.

(d) Revisions to the Draft SEIR.
(e) Any other information added by the lead agency.
2.0 CEQA FINDING OF INDEPENDENT JUDGMENT

The City is the lead agency with respect to the Trumark Dumbarton TOD Residential Project
pursuant to the Section 15367 of the CEQA Guidelines. As noted above, Section 15091 of the
CEQA Guidelines requires that the lead agency prepare written findings for identified significant
impacts, accompanied by a brief explanation for the rationale for each finding. The Final SEIR
for the Project identified potentially significant effects that could result from Project
implementation. However, the City finds that the inclusion of certain mitigation measures as part
of the Project approval will reduce most, but not all, of those effects to less than significant
levels. Those impacts that are not reduced to less than significant levels are overridden due to
specific Project benefits identified in a Statement of Overriding Considerations provided below
in Section 7.0.

In accordance with CEQA and the CEQA Guidelines, the City adopts these findings as part of its
approval of the Project. Pursuant to Section 21082.1(c)(3) of the Public Resources Code, the City




also finds that the Final SEIR reflects the City’s independent judgment as the lead agency for the
Project.

3.0 ADMINISTRATIVE RECORD

The record, upon which all findings and determinations related to the approval of the Project are
based, includes the following:

e The SEIR and all documents referenced in or relied upon by the SEIR.

e All prior and present information (including written evidence and testimony) provided by
City staff to the Planning Commission and City Council relating to the SEIR, the
approvals, and the Project.

o All prior and present information (including written evidence and testimony) presented to
the Planning Commission and City Council by the Project sponsor and consultants.

e All final applications, letters, testimony, exhibits, and presentations presented by the
Project sponsor and consultants to the City in connection with the Project.

e All final information (including written evidence and testimony) presented at any City
public hearing or City workshop related to the Project and the SEIR.

e For documentary and information purposes, all City-adopted land use plans and
ordinances, including without limitation the general plan, specific plans and ordinances,
together with environmental review documents, findings, mitigation monitoring programs
and other documentation relevant to planned growth in the area.

e The Dumbarton TOD Specific Plan, the EIR for the Specific Plan, the Specific Plan
MMRP, and all other documents relevant to the Specific Plan.

e All other documents composing the record pursuant to Public Resources Code section
21167.6(e).

e The custodian of the documents and other materials that constitute the record of the
proceedings upon which the City’s decisions are based is Terrence Grindall, Community
Development Director, or his designee. Such documents and other materials are located
at the Newark Community Development Department, 37101 Newark Boulevard, Newark,
CA 94560.

4.0 FINDINGS OF FACT

The following sections make detailed findings with respect to the potential effects of the Project
and refer, where appropriate, to the mitigation measures set forth in the Final SEIR and the
Dumbarton TOD Specific Plan MMRP to avoid or substantially reduce potentially significant
adverse impacts of the Project. The SEIR and the administrative record concerning the Project
provide additional facts in support of the findings herein. The Findings of Fact and Statement of




Overriding Considerations for the Dumbarton TOD Specific Plan EIR, attached as Exhibit 1, are
hereby incorporated into these findings in their entirety and readopted by the City. To the extent
any finding in Exhibit 1 is inconsistent with a finding specific to the SEIR stated below, the
finding specific to the SEIR controls.

41  POTENTIALLY SIGNIFICANT BUT MITIGABLE IMPACTS

Pursuant to CEQA Guidelines Sections 15091(a)(1) and 15092(b), and to the extent reflected in
the SEIR, the City finds that changes or alterations have been required to, or incorporated into,
the components of the Project to mitigate or avoid potentially significant effects on the
environment. Based on the analysis contained in the SEIR, the following impacts have been
determined to fall within the category of impacts that can be reduced to less than significant
levels with implementation of the mitigation measures set forth below.

e Air Quality (potential impacts resulting from air pollutant emissions during short-term
construction activities and long-term Project operations)

e Biological Resources (potential impacts to salt marsh harvest mouse, western burrowing
owl, nesting raptors, passerine birds, special-status plant species, wetlands, and trees)

e Cultural Resources (potential impacts to historical, archaeological and paleontological
resources and human remains)

e Greenhouse Gas Emissions (potential impacts associated with greenhouse gas emissions)

e Hazards and Hazardous Materials (potential impacts associated with exposure to
hazardous materials, except for the potential impact of exposure to the accidental release
of hazardous materials)

e Noise (potential impacts resulting from short-term increases in noise and ground-borne
vibration during construction, exposure of future residential uses to noise from future
commuter train service, and long-term increases in traffic noise)

4.1.1 Air Quality

Summary of Potential Impacts

An evaluation of potential impacts from air pollutant emissions during construction activities and
long-term Project operations is found in Section 4.1 of the Draft SEIR.

The proposed Project is consistent with the Specific Plan land use designations for the site and
proposes residential development envisioned in the Dumbarton TOD Specific Plan. As such, it
would not conflict with applicable air quality plans or cause new impacts related to odors or
carbon monoxide, beyond those already mitigated to less than significant levels by measures
adopted by the Specific Plan EIR.

Findings




The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which would mitigate or avoid
potential impacts from air pollutant emissions during construction activities and long-term
Project operations as identified in the SEIR. The City further finds that the change or alteration
in the Project or the requirement to impose the mitigation as a condition of Project approval is
within the jurisdiction of the City to require, and that this mitigation is appropriate and feasible.

Facts in Support of Findings

Consistent with Specific Plan EIR Mitigation Measure 4.2-2, a Community Health Risk
Assessment was completed for the Project, which shows that the Project would not expose future
sensitive receptors to substantial pollutant concentrations associated with operation of the
Dumbarton Rail Corridor (“DRC”). The Assessment also found that site remediation and
construction would not expose nearby receptors to substantial increases in cancer and non-cancer
health hazards.

Operational and construction-related criteria pollutant emissions would not exceed BAAQMD
screening levels and significance thresholds, respectively. Therefore, the Project would not result
in a cumulatively considerable increase in criteria pollutants for which the Bay Area is in non-
attainment.

With implementation of Specific Plan EIR Mitigation Measures 4.2-1a and 4.2-1b, the proposed
Project would not result in significant impacts related to fugitive dust emissions during
construction.

The proposed Project is consistent with the Specific Plan land use designations for the site and
would not conflict with applicable air quality plans or result in new impacts related to odors or
carbon monoxide.

In addition, an analysis of the truck emissions from the transport of contaminated soil to the
nearest Class 1 facility in Buttonwillow, CA was prepared. This analysis assumes 25,000 cubic
yards of soil would be transported to the Buttonwillow facility, which is located in the San
Joaquin Air Basin. As noted in the SEIR, the exact amount of soil requiring disposal at a Class I
facility is unknown until remediation on Site B is underway and testing of excavated soils
determines pollutant concentrations, however the 25,000 cubic yard assumption is believed to be
reasonably conservative and it is unlikely the amount of material to be transported would exceed
that amount. The analysis found that emissions from 2,500 truck trips to the San Joaquin Air
Basin (1,250 trips to the facility plus 1,250 return trips) would generate an estimated 0.10 tons
Reactive Organic Gasses (ROG) and 5.49 tons of nitrous oxide (NOx). Compared to the San
Joaquin Valley Air Pollution Control District (SJTVAPCD) significance thresholds of 10
tons/year for both ROG and NOx, respectively, emissions from potential contaminated soil
hauling within the SJVAPCD would be less than significant.

4.1.2 Biological Resources

Summary of Potential Impacts




An evaluation of potential impacts to salt marsh harvest mouse, western burrowing owl, nesting
raptors, passerine birds, special-status plant species, wetlands, and trees is found in Section 4.2
of the Draft SEIR.

The Dumbarton TOD Specific Plan EIR assessed existing biological resources within the
Specific Plan area, analyzed potential impacts to biological resources resulting from
implementation of the Specific Plan, and identified measures to avoid impacts or reduce impacts
to less than significant levels. The Specific Plan EIR’s analysis of biological impacts was based
in part on a 2010 Jurisdictional Delineation (wetlands and waterways delineation) and a 2011
Special-Status Species Assessment that were prepared for development of the Torian property
prior to City adoption of the Dumbarton TOD Specific Plan, and a program-level Biological
Resources Analysis prepared specifically for the Specific Plan.

The Dumbarton TOD Specific Plan EIR concluded that implementation of the Specific Plan
could result in significant impacts to nesting raptors, special-status animal species including the
Salt Marsh harvest mouse, the Western burrowing owl, the Tricolored blackbird, Saltmarsh
common yellowthroat, and other nesting passerine birds. Significant impacts to special-status
plants and to seasonal wetlands were also identified. The Dumbarton TOD Specific Plan EIR
included mitigation measures consisting primatily of pre-construction surveys to reduce potential
impacts to biological resources to a less than significant levels through avoidance of special
status species.

Because the mitigation measures identified in the Dumbarton TOD Specific Plan EIR apply to
the Project, Project-level surveys for special status plant and animal species and for regulated
habitats were completed for Sites A and B. Based on site-specific surveys for biological
resources prepared for the proposed Project, Project impacts to biological resources would be the
same or less than those identified in the Dumbarton TOD Specific Plan EIR.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts to special-status species, nesting birds and raptors, wetlands and waters of the
U.S./State, and protected trees as identified in the Final SEIR. The City further finds that the
change or alteration in the Project or the requirement to impose the mitigation as a condition of
Project approval is within the jurisdiction of the City to require, and that this mitigation is
appropriate and feasible.

Facts in Support of Findings

Field surveys for potential Salt Marsh Harvest Mouse (“SMHM?”) habitat determined that neither
Site A nor Site B contain suitable SMHM habitat. The proposed Project therefore would not
impact any SMHM or habitat potentially suitable for SMHM.

The breeding season survey for Western burrowing owls found that no owls were present on site
nor nesting on site, although owls could occupy the site in the future prior to Project
implementation and therefore the Project will implement pre-construction survey mitigation




identified in the Specific Plan EIR. The proposed Project would not impact burrowing owl
nesting habitat, therefore no mitigation for burrowing owl habitat is required.

The Project would impact 0.24 acres of seasonal fresh water wetland habitat. Because avoidance
of wetland habitat is infeasible, the Project will provide mitigation for this impact by purchasing
mitigation credits from an approved mitigation bank or an approved in-lieu fee mitigation entity
at a minimum 1:1 ratio, as approved by the USACE and the RWQCB.

The Project would impact Congdon’s tarplant, a California Native Plant Society 1B.1-listed plant
that is located on the southeast portion of Site B. Because site remediation must meet regulatory
standards intended to protect the health of future residents, it would not be feasible to leave
contaminants in place in areas where Congdon’s tarplant occurs, therefore avoidance of the plant
and its habitat on the site would be infeasible. The Project would implement Dumbarton TOD
Specific Plan EIR Mitigation Measure 4.3-5 for mitigation of impacts to special status plants.

4.1.3 Cultural Resources
Summary of Potential Impacts

An evaluation of potential impacts on historical, archaeological, and paleontological resources
and human remains is found in Section 4.3 (Cultural Resources) of the Draft SEIR.

The Dumbarton TOD Specific Plan EIR identified both pre-construction and construction-period
measures to avoid significant impacts to cultural resources. The Project would implement
construction-period mitigation measures to avoid impacts to buried cultural resources if present,
as specified in the Dumbarton TOD Specific Plan EIR. The Project has completed a
preconstruction evaluation of potential Project impacts to potential historic resources, and has
therefore satisfied the mitigation requirement for avoidance of historic resources specified in the
Dumbarton TOD Specific Plan EIR.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid the
potential impacts on historical, archaeological and paleontological resources and human remains
as identified in the Final SEIR. The City further finds that the change or alteration in the Project
or the requirement to impose the mitigation as a condition of Project approval is within the
jurisdiction of the City to require, and that this mitigation is appropriate and feasible.

Facts in Support of Findings

Based on the impact evaluation prepared for the proposed Project, the Project would not result in
a significant impact to the Southern Pacific Railroad Dumbarton Cutoff Lincar Historic District
(Dumbarton Cutoff) which is the only known historic resource in the Specific Plan arca.

With implementation of Dumbarton TOD Specific Plan EIR Mitigation Measure 4.4-1 the
proposed Project would not result in any new or more significant impacts to buried cultural




artifacts, including historic resources and human remains, than those previously-disclosed in the
Specific Plan EIR.

4.1.4 Greenhouse Gas Emissions
Summary of Potential Impacts

An evaluation of potential impacts related to GHG emissions is found in Section 4.4
(Greenhouse Gas Emissions) of the Draft SEIR.

As outlined in Section 15183.5 of the CEQA Guidelines (Tiering and Streamlining the Analysis
of Greenhouse Gas Emissions), public agencies may analyze and identify mitigation for GHG
emissions in a program-level plan such as a General Plan, Specific Plan, or a GHG reduction
plan that has been adopted in a public process following environmental review. Project-specific
GHG emissions analysis can tier from the EIR completed for such plans, and the Project may be
determined to have a less than significant GHG impact if it is consistent with and implements the
measures of the program-level plan. The City of Newark adopted a Climate Action Plan Initial
Framework on January 28, 2010 to document the City’s baseline GHG emissions and to set
emissions reduction goals.

Certified in September 2011, the Specific Plan EIR identifies measures that future development
in the Specific Plan area would implement to reduce GHG emissions. The Specific Plan is
consistent with applicable climate change plans and policies and meets the criteria laid out m
CEQA Guidelines Section 15183.5 for programmatic GHG reduction plans. It includes measures
that, if implemented by the proposed Project, would contribute to the achievement of the
specified emissions reductions. Individual development Projects in the Specific Plan area that
incorporate the Project features outlined in the Specific Plan EIR can be determined to have a
less than significant cumulative GHG impact under CEQA. The Project here would incorporate
the required features.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts related to GHG emissions as identified in the Final SEIR. The City further
finds that the change or alteration in the Project or the requirement to impose the mitigation as a
condition of Project approval is within the jurisdiction of the City to require, and that this
mitigation is appropriate and feasible.

Facts in Support of Findings

The Project is located in an urban setting close to construction supplies and would implement the
BAAQMD-recommended BMPs where feasible to reduce construction GHG emissions. The
propesed Project would not be vulnerable to the hazards and environmental impacts caused by
climate change.

The proposed Project would implement the applicable mitigation measures identified in the
Specific Plan EIR to reduce GHG emissions below the BAAQMD threshold of significance. In
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doing so, the Project would be consistent with applicable plans, policies, and regulations to
reduce GHG emissions. Further, an April, 2014 Environ Report provides evidence that the
Project will not result in significant greenhouse gas impacts. Using the assumed Trumark
Project’s service population of 796 residents yields an operational GHG emissions efficiency of
4.2 MT CO2e/year per service population, which is below the BAAQMD CEQA significance
threshold of 4.6 MT CQ2e/year per service population. There are no thresholds of significance
for GHG emissions from construction equipment but the Project construction emissions of 898
MT CO2e¢ over two years are below the one-year bright line threshold of significance for GHG
emissions of 1,100 MT CO2e/vear.

4,1.5 Hazards and Hazardous Materials
Summary of Potential Impacts

An evaluation of potential impacts associated with hazardous materials sites and accidental
release of hazardous materials is found in Section 4.5 (Hazards and Hazardous Materials) of the
Draft SEIR.

The Specific Plan EIR identified eight different “Hazardous Materials Sites” within the specific
plan area that had hazardous material impacts or hazardous natural features (e.g. naturally
occurring asbestos). Most of these properties were impacted by previous businesses operating on
the site that stored and processed chemicals. For the purposes of this SEIR, hazards and
hazardous materials impacts affecting Site A and Site B only were evaluated.

The Dumbarton TOD Specific Plan EIR identified the Project sites as being impacted by
hazardous materials. As such, Dumbarton TOD Specific Plan EIR Mitigation Measures 4.7-1a
through 4.7-1¢ would be implemented by the Project to address the potential hazardous material
impacts on the sites.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts associated with hazardous materials sites and accidental release of hazardous
materials as identified in the Final SEIR. The City further finds that the change or alteration in
the Project or the requirement to impose the mitigation as a condition of Project approval is
within the jurisdiction of the City to require, and that this mitigation is appropriate and feasible.

Facts in Support of Findings

Site A is impacted by VOCs in soil and groundwater that originate from the adjacent Baron-
Blakeslee/Honeywell site. VOC concentrations found in an HHRA performed in 2013 exceeded
health risk levels acceptable to the RWQCB for on-grade (slab on grade) residential units.

Implementation of SEIR Mitigation Measure HAZ-1 would require “Prior to the issuance of
grading permits or building permits for development of Site A, a remediation plan and a risk
management plan, with monitoring and reporting requirements, must be prepared and submitted
for review by the RWQCB. The RWQCB will review the plans to confirm that implementation
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of the plans should achieve risk management standards applied by the RWQCB for residential
use. RWQCB will also review any amendment of such plans to confirm that implementation of
the plans should achieve risk management standards applied by the RWQCB for residential use.

In addition, a Construction Risk Management Plan (CRMP) with protocols for the handling,
evaluation and appropriate disposal of excavated soil and pumped water in accordance with
regulatory agency requirements, and protocols governing worker health and safety, will be either
integrated into other plans’or will be developed as a stand-alone document, and will address on-
site and off-site development and maintenance of utilities. The CRMP shall be provided to
RWQCB, City and ACWD for review and comment. The City shall provide the CRMP to all
contractors performing subsurface work in the arcas covered by the CRMP.

Also, remediation plan and risk management plan construction phase components (as opposed to
ongoing monitoring and reporting requirements) shall be implemented prior to occupancy. Prior
to issnance of occupancy permits, a risk management plan consistent with DTSC’s Vapor
Intrusion Mitigation Advisory shall be approved by the RWQCB or other oversight agency. Such
plans shall address the potential migration of vapors laterally along utility conduits and into
residences through physical controls. The extent of such physical controls shall be determined in
response to soil vapor data generated prior to construction and designed to control migration of
vapors to avoid significant risk to human health or structures. Such physical controls could
include the installation of low-permeability backfill “plugs,” or through an equally effective
technique, adjacent to residences and along subsurface utilities beneath Sites A. Certificates of
Occupancy for the residences will not be issued until the developer submits to the RWQCB
documentation on the installation and performance testing of vapor intrusion mitigation
measures and the light industrial uses on the Gallade Parcel have ceased.

Site B is impacted by soil contamination and groundwater contamination associated with past
uses of the area. A remediation plan, as approved by the RWQCB, shall be prepared and
implemented to reduce soil contaminants on Site B to acceptable risk levels for residential use.

Implementation of SEIR Mitigation Measure HAZ-2 would require “prior to the issuance of
building permits for development of Site B, all preconstruction elements of the Remedial Action
Plan conditionally approved by the RWQCB on July 30, 2013, as it may be amended, and any
addenda, must be met, including required pre-construction contingent submittals listed in the
RWQCB conditional approval.

Implementation of SEIR Mitigation Measure HAZ-3 would require “prior to the issuance of
building permits for development of Site B, all preconstruction elements of the Remedial Action
Plan conditionally approved by the RWQCB on July 30, 2013, as it may be amended, and any
addenda, must be met, including required pre-construction contingent submittals listed in the
RWQCB conditional approval. Prior to issuance of occupancy permits, a risk management plan
consistent with DTSC’s Vapor Intrusion Mitigation Advisory shall be approved by the RWQCB
or other oversight agency. Such plan shall address the potential migration of vapors laterally
along utility conduits and into residences through physical controls. The extent of such physical
controls shall be determined in response to soil vapor data generated prior to construction and
designed to control migration of vapors to avoid significant risk to human health or structures.
Such physical controls could include the installation of low-permeability backfill *plugs,” or
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through an equally effective technique, adjacent to residences and along subsurface utilities
beneath Sites B.

In addition, a Construction Risk Management Plan (CRMP) with protocols for the handling,
evaluation and appropriate disposal of excavated soil and pumped water in accordance with
regulatory agency requirements, and protocols governing worker health and safety, will be either
integrated into other plans or will be developed as a stand-alone document, and will address on-
site and off-site development and maintenance of utilities. The CRMP shall be provided to
RWQCB, City and ACWD for review and comment. The City shall provide the CRMP to all
contractors performing subsurface work in the areas covered by the CRMP.

Remediation of soil and groundwater contamination on Site B could expose workers and the
general public to contaminants in soil and groundwater. Implementation of SEIR Mitigation
Measure HAZ-4 would require “a Health and Safety Plan prepared in accordance with all
Federal OSHA and California Division of Qccupational Safety and Health that addresses the
safety of workers and the general public during remediation of the site shall be implemented by
the Project.

Soil imported to the site for backfill could contain contaminants. Implementation of SEIR
Mitigation Measure HAZ-5 would require “imported soils shall be sampled for toxic or
hazardous materials exceeding applicable Environmental Screening Levels for residential use of
the site, and only clean soil shall be used that is consistent with RWQCB cleanup goals for the
site.

4.1.6 Noise
Summary of Potential Impacts

A discussion of the principles of noise and vibration along with an overview of the regulations
governing noise and vibration can be found in Dumbarton TOD Specific Plan EIR. Further, an
evaluation of the potential impacts resulting from short-term increases in noise any ground-born
vibration during construction, exposure of future residential uses to noise from future commuter
train service, and long-term increases in traffic noise is found in Section 4.6 of the Draft SEIR.

The Dumbarton TOD Specific Plan EIR evaluated the existing noise and vibration environment
within the Specific Plan area, and analyzed the potential short- and long-term noise and vibration
impacts resulting from build-out of the Specific Plan. Noise measurements were taken at four
locations within and adjacent to the Specific Plan area, and measures were included to reduce
potentially significant noise impacts to a less than significant level.

The Noise Element of the City of Newark General Plan identifies noise and land use
compatibility standards for various land uses. These standards are intended to ensure compatible
land uses throughout the community with regards to environmental noise. Residential land uses
are considered “normally acceptable” in an exterior noise environment of 60 dBA or less.
Interior noise levels attributable to exterior noise sources shall be maintained at or below 45
dBA. The proposed residential use of Site A and Site B would not cause vibration impacts to
buildings or nearby sensitive receptors.
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Noise sources affecting the Project sites include vehicular traffic on Enterprise Drive and Willow
Street and mechanical equipment from nearby industrial uses. The railroad adjacent to the
northern boundary of Site A, though not currently in operation, is planned for operation as part of
the DRC project. The Dumbarton TOD Specific Plan EIR found that implementation of the
Specific Plan would not cause on-sitc ambient noise levels to increase substantially. However,
ambient noise impacts from surrounding uses to future residential development under the
Specific Plan were found to be potentially significant but capable of mitigation to less than
significant levels with implementation of Specific Plan EIR MM 4.10-3.

The speed limit on Willow Street would be reduced from 40 miles per hour to 25 miles per hour
prior to or concurrent with operation of the proposed Project. The traffic generated by the
proposed Project would be consistent with the trip generation estimates made in the Specific Plan
EIR, therefore implementation of the Mitigation Measure 4.10-4 would reduce traffic noise
impacts to a less than significant level.

The Dumbarton TOD Specific Plan EIR does not discuss potential vibration levels from railroad
trains, and information regarding future vibration levels resulting from the DRC project were not
available at the time of this study. The Noise and Vibration Assessment prepared for the Project
estimates vibration levels based on recent experience and vibration assessments prepared for a
Caltrain station in Morgan Hill, California. Data gathered along the Union Pacific Railroad in
Morgan Hill indicated that vibration levels are typically 70 VdB or less at a distance of 100 fect
from the center of the near track. Vibration levels within 50 feet of the near track may exceed 75
VdB, and vibration levels within 25 feet of the near track may exceed 80 VdB. Vibration levels
from the DRC project, assuming operational characteristics similar to those of Caltrain in
Morgan Hill, are anticipated to be less than 80 VdB at a distance of 60 feet from the nearest
railroad track. Vibration levels are not anticipated to exceed the FTA guidelines at the nearest
proposed residential units to the railroad. Therefore, the Project would not expose sensitive
receptors to significant levels of vibration.

Findings

The City finds that, pursuant to Section 15091(a)(1) of the CEQA Guidelines, changes or
alterations have been required in or incorporated into the Project, which mitigate or avoid
potential impacts resulting from short-term increases in noise and ground-borne vibration during
construction, exposure of future residential uses to noise from future commuter train service, and
long-term increases in traffic noise as identified in the Final SEIR. The City further finds that the
change or alteration in the Project or the requirement to impose the mitigation as a condition of
Project approval is within the jurisdiction of the City to require, and that this mitigation is
appropriate and feasible.

Facts in Support of Findings

The proposed Project would develop residences adjacent to the DRC, where sensitive receptors
would be exposed to interior noise levels in excess of the City of Newark standards. Site-specific
acoustical analyses, resulting in a specific determination of what treatments are necessary on a
unit-by-unit basis, would reduce these impacts to a less than significant level. Vibration
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generated by the DRC would not result in a significant impact to buildings or to sensitive
receptors.

The proposed Project would place sensitive receptors in an environment in which ambient noise
levels exceed the City of Newark standards. Sound walls and Good Neighbor fences would be
included as part of the Project and would attenuate exterior noise to less than significant levels.

TImplementation of the Specific Plan EIR mitigation measure 4.10-4, to reduce the speed limit of
Willow Strect, would occur prior to or concurrent with Project development and would reduce
traffic noise impacts to a less than significant level.

Implementation of Dumbarton TOD Specific Plan EIR mitigation measures 4.10-1a and 4.10-1b
would reduce construction-related noise and vibration impacts to nearby sensitive receptors to a
less than significant level.

42 ENVIRONMENTAL EFFECTS THAT ARE CONSIDERED SIGNIFICANT AND
UNAVOIDABLE IMPACTS

This section identifies the significant and unavoidable impacts that require a Statement of
Overriding Considerations to be issued by the City, pursuant to Section 15093 of the CEQA
Guidelines, if the Project is approved. Based on the analysis contained in the SEIR, the following
impacts would be significant and unavoidable:

e Accidental release of hazardous materials: a survey of hazardous material users in the
vicinity of the Project and modeling of accidental releases of hazardous materials found
that future residents of the Project would be affected by airborne hazardous materials in
the event of an accidental release from industrial facilities located approximately one
mile from the Project sites. There are no feasible mitigation measures to protect the site
or inhabitants of the site from exposure to aitborne hazardous materials in the event of an
accidental release.

4.2.1 Accidental Release of Hazardous Materials
Summary of Significant and Unavoidable Impacts

An evaluation of the potential for an accidental release of hazardous materials is analyzed in
Section 4.5.2.3 of the SEIR.

Findings

The City finds that, pursuant to Section 15091(a)(3) of the CEQA Guidelines, specific economic,
legal, social, technological, or other considerations make infeasible the use of mitigation
measures to reduce the risk of accidental release of hazardous materials to less than significant
levels.

Facts in Support of Findings
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The Dumbarton TOD Specific Plan EIR did not identify a potential impact from nearby facilities
that store and use hazardous materials to adversely affect the health of future residents of the
Project sites in the event of an accidental release of hazardous materials. A survey of hazardous
material users in the vicinity of the Project and modeling of accidental releases of hazardous
materials found that future residents of the Project would be affected by airborne hazardous
materials in the event of an accidental release from industrial facilities located approximately one
mile from the Project sites. It is not reasonably foreseeable that the Gallade facility would
continue to be in operations when the project would be occupied due to the Specific Plan’s park
designation for the Gallade parcel, because of the conditions of approval that prohibit the
issuance of certificates of occupancy until Gallade ceases operations, and because of the current
status of negotiations with Gallade regarding relocating its operations in the proposed Purchase
and Sale Agreement with the applicant. The analysis would be misleading and/or of little
informational value if it assumed the continuation of operations of the Gallade facility after
implementation of the Project and/or the TOD Specific Plan. It is reasonable to assume, given
the current rate of development within the Specific Plan Area and the current negotiations related
to the purchase of the Gallade parcel by the applicant, that Gallade will elect to relocate so that
the parcel may be developed as a public park as analyzed in the Specific Plan EIR. There are no
feasible mitigation measures to protect the site or inhabitants of the site from exposure to
airborne hazardous materials in the event of an accidental release, and therefore, future residents
would be exposed to a significant and unavoidable risk of exposure to airborne hazardous
materials.

Overriding Considerations

The environmental, economic, legal, social, technological, and other benefits of the Project
outweigh and override these potentially significant adverse impacts as more fully described in
the Statement of Overriding Considerations, set forth in Section 7.0 below.

5.0 FINDINGS REGARDING CONSIDERATIONS THAT MAKE ALTERNATIVES
ANALYZED IN SEIR INFEASIBLE

Based on the entire record, the City finds that the SEIR identified and considered a reasonable
range of feasible alternatives to the proposed Project which are capable, to varying degrees, of
reducing identified impacts. The SEIR cvaluated three alternatives in accordance with the CEQA
Guidelines, including:

e Alternative 1: No Project/No Development
e Alternative 2: No Project — Existing Plan

e Alternative 3: Location Alternative

o Alternative 4: Reduced Development

e Alternative 5: Project Design

5.1 NOPROJECT/NO BUILD
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Sites A and B have a General Plan designation of Medium Density (DTOD Specific Plan) 14-25
du/acre. Under the No Project Alternative, the sites would remain vacant and would not be
developed to effectuate residential development under the Dumbarton TOD Specific Plan.
Remediation of soil contaminants to regulatory standards for residential use of Site B would not
be implemented. Remediation of VOCs in groundwater beneath Site A would likely still occur as
part of the on-going cleanup of VOC-impaired groundwater associated with the Honeywell

property.

Under the No Project Alternative, the Project sites would presumably remain vacant as other
nearby properties were developed under the Dumbarton TOD Specific Plan, unless or until the
Plan was amended to specify other uses of the sites. Alternative use of the sites for purposes
other than residential would also require an amendment to the Newark General Plan and
rezoning.

5.1.1 Environmental Effects

Under the No Project Alternative, disturbance of seasonal wetlands and Condon’s tarplant would
be avoided since existing habitat would be not disturbed by site remediation and residential
development. This alternative would avoid the significant unavoidable impact to future residents
of the site resulting from an accidental release of hazardous substances from hazardous material
users in the vicinity of the Project. Remediation of soil contaminants to regulatory standards for
residential use of Site B also would not be implemented.

5.1.2 Relation to Project Objectives

While the No Project Alternative would avoid the identified environmental impacts of the
Project, it would net support the objectives of the Dumbarton TOD Specific Plan and could be
detrimental to successful implementation of the Dumbarton TOD Specific Plan. The No Project
Alternative would not support the City’s goals for developing a sustainable community within
the Specific Plan area, nor would it accomplish the highest and best use of the sites by leaving
them vacant. This alternative would not meet any of the Project proponent’s objectives of
developing residential uses as identified in the Dumbarton TOD Specific Plan and it would not
remediate soil contamination on Site B.

5.1.3 Feasibility

While the No Project Alternative would be feasible in the sense that no further action, including
expensive remediation, would be taken to develop the Project sites, this alternative would not
achieve any of the Project objectives and would hinder implementation of the adopted
Dumbarton TOD Specific Plan.

52 NO PROJECT — EXISTING PLAN ALTERNATIVE

The No Project — Existing Plan Alternative assumes the Project is not approved or is not
implemented, but that another future project is built consistent with existing plans and policies.
In this case, what can be reasonably expected to occur in the foreseeable future, based on current
plans and consistent with available infrastructure and community services is another residential
project, at a density consistent with the Specific Plan designation for the site, Medium Density
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Residential (DTOD Specific Plan) 14-25 du/acre. As the current Project is proposed at the lower
end of the allowed density range, it is foresecable that a future alternative project on the site
consistent with the Specific Plan could have a similar number (244) or perhaps mote single
family units, or, if developed with townhomes (or other attached unit product type) at the upper
end of the specified density range, could approach 400 or so units.

5.2.1 Environmental Effects

Regardless of the residential unit type ultimately developed under this alternative, remediation of
soil contaminants on Site B and remediation of VOCs on Site A would also have to occur ptior
to residential development. Extensive grading and excavation necessary to prepare Site B for
residential use would still affect seasonal wetlands and Congdon’s tarplant on the site to the
same extent as the proposed Project. A townhome residential project could potentially avoid
some seasonal wetland impacts on Site A by employing a more compact site design, and
establishing appropriate buffer areas around the wetlands to maintain the hydrologic conditions
to sustain the wetlands. The potential to avoid seasonal wetlands on Site A is discussed in more
detail below in the Reduced Development Alternative and the Design Alternative.

5.2.2 Relation to Project Objectives

The No Project — Existing Plan Alternative would not avoid the significant unavoidable impact
from the potential exposurc of future residents on Site A and Site B to airborne hazardous
substances. The No Project — Existing Plan Alternative would not avoid the significant impacts
of the proposed Project on Site B, however, residential development on Site A in a more compact
form could potentially reduce or avoid impacts to wetlands on Site A.

52.3 Feasibility

While the No Project — Existing Plan Alternative may be feasible, this alternative would not
avoid the significant unavoidable impact from the potential exposure of future residents on Site
A and Site B to airborne hazardous substances. Under this alternative, residential development
on Site A in a more compact form could potentially reduce or avoid impacts to wetlands on Site
A.

53 LOCATION ALTERNATIVE

Under the Location Alternative, the Project would be developed on either the Cargill or FMC
properties. As noted in the Dumbarton TOD Specific Plan EIR, these sites are known to be
impaired by hazardous materials, gencrally in the form of soil and/or groundwater
contamination.

5.3.1 Environmental Effects

It is likely that the remediation actions needed to prepare these sites for residential development
would involve similar remediation as the Project proposes for Site B. As noted in the Specific
Plan EIR, portions of the FMC and Cargill site support wetland plant communities, and have the
potential to also contain Condon’s tarplant and other biotic resources. These sites may also
support special status species such as Western Burrowing Owl, or Salt Marsh Harvest Mouse.
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Given the extensive site work typically associated with remediation and site development, it is
unlikely that implementation of the Project on one of these alternative sites would avoid potential
impacts to biotic resources present on these sites, although impacts on Site A and Site B would
be avoided.

The Location Alternative could reduce the potential exposure of future residents to airborne
hazardous substances in the event of an accidental release from either of two facilities located in
the vicinity of the Project. As described in SEIR Section 4.4, Hazards and Hazardous Materials,
under the alternative accidental release scenario (the accidental release of a portion of a
hazardous substance as compared to a total release), the area of exposure to toxic levels of
Nitrogen Dioxide would not extend to the FMC or Cargill properties.

Thus, the Location Alternative would avoid the significant unavoidable impact under an
alternative hazardous substance release scenario. Under a worst-case release scenario, the
Location Alternative sites would be subject to a significant unavoidable impact from the
potential exposure of future residents to airborne hazardous substances.

5.3.2 Relation to Project Objectives

While development of the Project on either the Cargill or FMC properties would result in a
reduced risk from the accidental release of hazardous substances, all other impacts would be
similar to those of the proposed Project.

5.3.3 Feasibility

Because none of the potential alternative locations are controlled by the Project proponent,
implementation of the Project on an alternative location would not be feasible unless and until
controlled by the applicant. Further, the City, by adopting the Dumbarton TOD Specific Plan
made the policy decision that Site A and Site B should be developed with residential uses.
Leaving thesc sites vacant and developing alternative sites would be inconsistent with the
Specific Plan vision and therefore infeasible for policy reasons.

54 REDUCED DEVELOPMENT ALTERNATIVE

The Reduced Development Alternative would have the purpose of developing fewer units to
avoid disturbing areas of the site with wetlands and Congdon’s tarplant. This would entail a
reduction of residential units on Site A to avoid seasonal wetlands by locating residences and
streets away from mapped wetland areas. However, on Site B, remediation of soil contaminants
to prepare it for residential uses would continue to necessitate disturbance of the entire site,
thereby impacting wetlands and Congdon’s tarplant on that area of the Project.

5.4.1 Environmental Effects

The Reduced Development Alternative would establish appropriate buffer areas around the Site
A wetlands to maintain the hydrologic conditions needed to sustain the wetlands. This is
estimated to require approximately 0.5 acres of the 2.2 acre Site A. Additionally, the internal
roadway would need to wind through the site in an inefficient, circuitous manner to avoid the
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wetlands and buffer areas. These restrictions in combination are estimated to reduce the number
of units that could be developed on Site A by roughly half (12-15 units).

5.4.2 Relation to Project Objectives

Given the proposed Project at 244 total units narrowly achieves the minimum Specific Plan
residential density of 14 units per acre, this reduced development alternative with roughly 12-15
fewer units would not meet the minimum density specified in the Specific Plan for the two sites.
As noted above, one of the objectives of the Dumbarton TOD Specific Plan is to provide a
sufficient number of residential units within walking distance of the planned transit station to
generate the ridership necessary to support the planned station and public transit service. The
Reduced Development Alternative would provide fewer residential units on site A than planned
and therefore would fail to meet this objective.

5.4.3 TFeasibility

The Reduced Development Alternative is not considered feasible because it would not be
consistent with the General Plan designation for the site and would not achieve the objectives of
the Specific Plan.

55 PROJECT DESIGN ALTERNATIVE

This alternative would avoid development in areas of Site A containing seasonal wetlands. This
alternative assumes the same number of units (244 total on both sites) as proposed by the Project.
It also assumes that streets and sidewalks would be provided for access, and that public open
space areas would be included for Site B.

This alternative could redistribute the Iost Site A units (estimated at roughly 12-15 units) to Site
B. The site plan for Site B could not readily accommodate another 12-15 single-family detached
units, and so this alternative would involve modifying some of the Site B units to a more
compact, efficient form, likely either townhomes or stacked units. This alternative could impair
the Project’s ability to meet the design standards and objectives established in the Specific Plan,
such as those addressing neighborhood scale and architectural compatibility.

Relocating these units would allow the Project as a whole (Site A and Site B) to maintain the 244
unit count to achieve the minimum residential density for the Medium Density Residential land
use designation across both sites, but would not achieve the minimum density of 14 units per
acre specified for Site A. Thus, Site A would not conform to its General Plan land use
designation under this alternative.

5.5.1 Environmental Effects

Preparation of Site B for residential use would still require extensive grading for soil removal as
would be required under the proposed Project. Because the areas of seasonal wetlands and
Congdon’s tarplant arc dispersed across Site B, it would not be feasible to avoid them during Site
B remediation, nor would it be feasible to leave “pockets” of contaminated soil on Site B in areas
where wetlands and tarplant occur. Alternative siting of streets and roads would not feasibly
avoid wetland and tarplant impacts since the remediation of Site B required preceding any
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residential development would disturb areas in which these sensitive biological resources are
presetit.

A Project Design Alternative to avoid seasonal wetlands impacts on Site A would involve
reconfiguring the public street providing access from Enterprise Drive to avoid direct impacts to
wetlands, and providing an adequate buffer around wetlands (estimated at requiring roughly 0.5
acres to be left alone) to maintain the hydrologic conditions needed to sustain Site A wetlands.
Under this scenario, the main public street would meander from the east to west side of the site
to avoid direct wetlands impacts, which would likely require that secondary streets be
curvilinear. Parcels would be arranged around the modified street plan and in a way to avoid
wetlands and provide appropriate buffer areas.

5.5.2 Relation to Project Objectives

The Project Design Alternative would not avoid the significant unavoidable impact from the
potential exposure of future residents on Sites A and B to airborne hazardous substances.
Avoidance of impacts to seasonal wetlands and Congdon’s tarplant on Site B under the Project
Design Alternative would not be feasible since remediation of soil impacts during preparation of
the Site for residential development would still result in direct impacts to them. The Project
Design Alternative would avoid seasonal wetlands impacts on Site A, but would require that
some number of units be instead constructed on Site B, and as attached units, to maintain the
Project’s overall residential density specified in the General Plan. While the Project, across both
sites, could maintain the specified minimum residential density, Site A alone would not meet the
minimum required and therefore would not be consistent with the General Plan.

5.5.3 Feasibility

The Project Design Alternative would be infeasible because it would not be consistent with the
General Plan and may also conflict with the Specific Plan.

6.0 FINDINGS WITH RESPECT TO MITIGATION OF SIGNIFICANT IMPACTS

Based on the entire record before the City, and having considered the significant and
unavoidable impacts of the Project, the City hereby determines that all feasible mitigation within
the responsibility and jurisdiction of the City has been adopted to reduce or avoid the potentially
significant impacts identified in the SEIR, and that no additional feasible mitigation is available
to further reduce significant impacts.

CEQA provides that each public agency shall mitigate or avoid the significant effects on the
environment of Projects it approves or carries out whenever it is feasible to do so (Public
Resources Code 21001.1[b]). In mitigating or avoiding a significant effect of a project on the
environment, a public agency may exercise only those express or implied powers provided by
law other than under CEQA (Public Resources Code 21004). The City has specific powers to
mitigate effects that occur within its jurisdiction, namely within the City.

Section 21081.6 of the Public Resources Code requires the City to adopt a monitoring or
compliance program regarding the changes in the Project and mitigation measures imposed to
lessen or avoid significant effects on the environment. The MMRP for the Dumbarton TOD
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Specific Plan and SEIR mitigation measures fulfill the CEQA mitigation monitoring
requirements, as follows:

¢ The MMRP and SEIR are designed to ensure compliance with the changes in the Project
and mitigation measures imposed on the Project during Project implementation

e Measures to mitigate or avoid significant effects on the environment are fully enforceable
through conditions of approval, permit conditions, agreements or other measures.

7.0  FINDINGS WITH RESPECT TO RECIRCULATION

In light of the entire administrative record for the Project, the City finds that there is no
significant new information (within the meaning of CEQA) that requires recirculation of the
SEIR. (See CEQA Guideline 15088.5.)

Gallade Chemical, Inc. has previously asserted that it intends to continue operations into
the indefinite future. Gallade’s assertion that it will remain in operation is not new
information that would require recirculation of the SEIR because even if Gallade’s assertion
was accurate, as further explained below, it would not result in a substantially increased
environmental impacts, including a substantially increased risk of accidental release.
Furthermore, this assertion predates current negotiations between the applicant and
Gallade related to the purchase of the Gallade Property. Furthermore the proposed
conditions of approval prohibit the issuance of certificates of occupancy until Gallade
ceases operation.

CEQA Section 15088.5 requires an EIR to be recirculated when “significant new
information” is added to the EIR prior to certification. “Significant new information”
requiring recirculation can include a disclosure showing that a new significant
environmental impact would result from the project or from a new mitigation measure
proposed to be implemented; or a substantial increase in the severity of an environmental
impact would result unless mitigation measures are adopted that reduce the impact to a
level of insignificance.

Numerous laws and regulations at the federal, state, and local levels regulate the
management of hazardous materials. In California, the U.S. EPA has granted most
enforcement authority over federal hazardous materials regulations to the Cal/EPA. In
turn, a local agency, Alameda County Department of Environmental Health has been
granted responsibility for implementation and enforcement of many hazardous materials
regulations in the County under the Certified Unified Program Agency (CUPA) Program.
The CUPA program was established under California Senate Bill 1082 to reduce the cost
and improve the efficiency of hazardous materials regulations. The CUPA program
encompasses several hazardous materials programs, including Hazardous Materials
Management Plans (HMMP) program, California Accidental Release Prevention (CalARP)
program, underground storage tank (UST) programs, aboveground storage tank (AST)
programs, and hazardous waste generation and disposal.
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Businesses that store hazardous materials in excess of specified quantities must report
their chemical inventories to Alameda County Department of Environmental Health by
preparing a Hazardous Materials Management Plan (HMMP), also known as a Business
Plan. This information informs the community on chemical use, storage, handling, and
disposal practices. It is also intended to provide essential information to fire fighters,
health officials, planners, elected officials, workers, and their representatives so that they
can plan for and respond to potential exposures to hazardous materials.

Under the California Accidental Release Prevention (CalARP) Program, businesses that use
large quantities of acutely hazardous materials must prepare a detailed engineering
analysis of the potential accident factors present at a business and the mitigation measures
that can be implemented to reduce this accident potential.

The City has reviewed the documents submitted by Gallade to the County in compliance
with these programs and finds that the Gallade facility does not pose a significant risk to
the surrounding community, and therefore even if Gallade were to continue to operate
indefinitely, despite the substantial evidence to the contrary, Impact HAZ-6 as analyzed in
the SEIR would not be substantially increased. Gallade does not assert that it does not
comply with applicable regulations or that the materials involved in its operations would
pose any greater risk to Newark residents than the materials analyzed in the SEIR.

Any risk that Gallade posed to existing residences and to future residents in surrounding
neighborhoods is also addressed by Alameda County’s Emergency Operation Plan (EOP)
intended to provide a comprehensive emergency response document for natural disasters
and man-made events. The EOP includes detailed emergency management procedures
designed for prevention, preparedness, response, and recovery, including related to the
accidental release of hazardous materials.

Although the potential for hazardous materials releases cannot feasibly be eliminated and
the potential risk of exposure to sensitive receptors cannot be reduced to zero (which is
why Impact HAZ-.6 was determined to be significant and unavoidable) implementation of
existing regulations and policies reduces the likelihood of such event to an acceptable
level. Gallade’s assertion that it may continue to operate adjacent to already existing
residences as well as new residences would not substantially increase the significant and
unavoidable impact already disclosed by the SEIR, therefore recirculation is not required.

8.0 STATEMENT OF OVERRIDING CONSIDERATIONS

CEQA requires decision makers to balance, as applicable, the economic, legal, social,
technological or other benefits of a project against its significant and unavoidable environmental
- impacts when determining whether to approve the Project. If the specific economic, legal, social,
technological or other benefits of the Project outweigh the significant and unavoidable impacts,
those impacts may be considered “acceptable” (CEQA Guidelines Section 15093(a)). When
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significant impacts are not avoided or lessened, CEQA requires the agency to state, in writing,
the specific reasons for considering a project acceptable. Those reasons must be based on
substantial evidence in the Final SEIR or elsewhere in the administrative record (CEQA
Guidelines Section 15093(b)).

Tn accordance with the requirements of CEQA and the CEQA Guidelines, the City finds that the
mitigation measures identified in the Final SEIR and the Mitigation Monitoring and Reporting
Program for the Trumark Dumbarton TOD Residential Project, when implemented, will avoid or
substantially lessen virtually all of the significant impacts identified in the Final SEIR. However,
certain significant impacts of the Project are unavoidable even after incorporation of all feasible
mitigation measures. In addition to the significant and unavoidable impacts identified in the
Dumbarton TOD Specific Plan EIR, the Project would result in a significant and unavoidable
risk of accidental release of hazardous materials impacts. The Final SEIR provides detailed
information regarding this impact.

The City finds that all feasible mitigation measures identified in the Final SEIR within the
purview of the City will be implemented with the Project, and that the remaining significant and
unavoidable impacts are outweighed and are found to be acceptable due to the following specific
overriding economic, legal, social, technological or other benefits based upon the facts set forth
above in the Findings of Fact, the Final SEIR and the administrative record. Each of the
following specific overriding economic, legal, social, technological or other benefits (overriding
considerations) set forth below constitutes a separate and independent ground for finding that the
Project benefits outweigh its significant adverse environmental impacts and, alone, is an
adequate overriding consideration associated with the Project that outweigh the Project’s
significant and unavoidable impacts and are, therefore, considered acceptable, warranting
approval of the Project.

e The Trumark Dumbarton TOD Residential Project will be a critical component of
developing a sustainable community that includes a variety of residential, retail,
employment generating, and park and recreational opportunities in close proximity to
each other.

e The Trumark Dumbarton TOD Residential Project is consistent with and effectuates the
City of Newark’s General Plan and other applicable planming and zoning goals, policies,
objectives and requirements.

e The Trumark Dumbarton TOD Residential Project will foster compact, connected, safe
and walkable neighborhoods with convenient access to a future, planned transit station
along the DRC, existing employment centers, including Silicon Valley, parks and open
space, and commercial services.

e The Trumark Dumbarton TOD Residential Project is consistent with principles of
sustainability. It is intended to be a community that meets the needs of people and the
environment by providing energy efficient buildings, walkable streets, parks, open space,
habitat protection, and a diversity of housing opportunities.
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e Mixed-use communities, such as the one in which the Trumark Dumbarton TOD
Residential Project will be constructed, typically generate fewer auto trips per unit of land
use than single-use suburban developments, which in turn reduce automobile
dependence, gasoline consumption, greenhouse gas emissions and emissions of other
pollutants associated with automobile use. Fewer automobile trips associated with mixed-
use developments also reduce noise pollution and improve congestion on local roadways.

e The Trumark Dumbarton TOD Residential Project will provide convenient pedestrian
access to local businesses in the area, further facilitating reduced automobile dependence,
gasoline consumption, greenhouse gas emissions and emissions of other pollutants
associated with automobile use, noise pollution and improved congestion on local
roadways.

e The Trumark Dumbarton TOD Residential Project will provide 244 single-family
residential units, which will help the City meet its regional housing needs allocation.

e The Trumark Dumbarton TOD Residential Project, when compared to the other
alternatives analyzed in the Final SEIR (including the No Project Alternative), provides
the best available balance between maximizing the attainment of the Project objectives
while minimizing significant environmental impacts.

Considering all factors, the City finds that each of the above-referenced overriding
considerations constitutes a separate and independent ground for finding that the Project benefits
outweigh its significant adverse environmental impacts and, alone, is an adequate overriding
consideration associated with the Project that outweigh the Project’s significant and unavoidable
impacts and are, therefore, considered acceptable, warranting approval of the Project.
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1.0 INTRODUCTION

This staternent of findings addresses the potentially significant environmental impacts associated with the
Dumbatton Transit Otiented Development (T OD) $pecific Plan located in Alameda County, California and
are made putsvant to Section 15091 of the California Tavironmental Quality Act (CEQA) Guidelines, which
provide that

{8} No public agency shall approve or caity out a project for which an EIR has been cettified ~which
identifics one or mote significant environmental effects of the project unless the public agency mmakes
one ot more written findings for each of those significant effects, sccompanied by a brief explaniation
of the rationale for each finding. The possible findings are:

(1) Changes o lterations have been required in, er incorporated into, the project which avoid or
substantially lessen the significant environtmental effect s identified in the Final RIR.

(2) Such changes ot alterations are within the responsibility and jurisdiction of anothet public agency
and not the agency making the finditg Such changes have been adopted by auch other agency or
can 4nd should be adopted by such other agency.

(3) Specific économic, legal, social, technological, ot other considerations, induding provision of
employment opportunities for highly trained workers, make infeasible the mitipation measures or
project alternatives identificd in the Final EIR.

{t) ‘The findings tequired by subsection (a) shall be supported by substantiel evidence in the record.

Section 15092 of the CEQA Guidelines fugther stipulates that:

(b) A public agency shall not decide to approve or cary out a project for which an EIR was prepared
unless either:

_ (1) The project as approved will not have a significant effect on the environment, or
{2) The agency has:

(A) Eliminated or substantially lessencd all significant cffects on the envirotiment where feasible as
shown in findings under Section 15091, and

(B) Determined that any remaining significant effects on the envizonment found to be vravoidable
under Section 15091 are aeceptable due to overriding concerns as described in Section 15093,

Accotding to Section 15093 if the CEQA Guidelines:

) CBQA requires the decision-making agency to balance, as applicable, the economic, legal, social,
technological, or other benefits of a proposed project against its unavoidable enviconmental tisks when
determining whether to approve the project. If the specific economic, legal, social, technological, or
other benefits of a proposed project outweigh the unavoidable adverse cnvironmental effects, the
adverse envitonmental effocts may be considered Yacceptable.”

b) When the lead agency approves  praject which will result in the ocourrence of significant effects which
are identified in the Final RIR but are not avoided ot substantially lessened, the agency shall state in
writing the specific rersons to support its action based on the Final EIR and/ot other information in
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the record. The statement of ovesricing considerations shall be suppatied by substantinl evidence in
the veeord. - e i ' :

) IF an agency makes 4 statement of overriding considerations, the statement shonld be included in the
record of the project approval and should be mentioned in the Notice of Determination. This
statement does not substitute for, and shall be in addition to, findings required putsuant to Section
15091, '

As required by CEQA, the City of Newark (City), in adopting these findings, must also adopt a Mitigatien
Monitofing and Repotting Program (MMRP) for the project. The MMRP, which is incotporated by reference
and made a past of these findings, meets the requitements of Section 15097 of the CEQA Guidelines by

providing for the implementation and monitosing of measures intended to mitigate potentially significant
effects of the project.

Whenever these findings specifically refer to and adopt a mitigation measure that will avoid or mitigate
potentially significant impact, that specific mitigation measure is heveby made a Condition of Approval of the
Dumbarton TOD Specific Plan project.

1.1 PROJECT SUMMARY

The Dumbarton TOD Specific Plan provides a comprehensive polisy and regulntory framework to puide
future development aid eedevelopment within the approximately 205-acte Dumbatton TOD Specific Plan
area. The Specific Plan establishes the allowsble land nses, development repolations, design guidelines,
necessary infrastructure improvements, and as implementatios plan to dirsct fawre development and
redevelapment of the Dumbagton TOD Specific Pl area. Implementation of the Specific Plan will result in
& mix of residential, office, tetail, parks and recreational open space uses. The following table provides 2
summaty of the land use distribution within the Specific Plan ares.

Land Use/Zoning Designation Total
Maximum Resideptial Units 2,500 anits
Low Density Residential {LDR) 168 acres
Mcdinm Density Résidential (MDR) 61.9 actes
Medium High Donsity Residential (MHDR) 59,3 acres
High Density Residential (HDR} 5.0 acres
Retall (R) - 50 acres (35,000 sqoace fesf)
Commercial {G) 7.2 acres (195,000 square feet)
—— \ 6.1 acres (including parking
Transit Station (TS) B

16.3 avres {inclading paskiand
Parks and Open Space (POS) provided through the City's

Parks Ordinance}
Miscellaneous (M) 231 acres
TOTAL 206.7 acres
Findings of Foct/ ' 2 August 20711
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1.2  ENVIRONMENTAL REVIEW PROCESS

In accordance with the requirements of CEQA and the CEQA Guidelines, » Natice of Preparation (NOP) of
a Draft Baviroimetital Impact Repott (Draft EIR) was filed with the Stite Clearinghouse (SCH) Office of
Planning and Reseatch (OPR) on Maxch 31, 2011. The NOP was distributed to public agenties and interested
pacties for a 30-day public review period, which extended from March 31 to Aprit 30, 2011

A Natice of Completion (NOC) of the Dsaft EIR was filed with the SCH OPR on May 18, 2011. The Draft
IR was circulated for a 45-day public review petiod, which ended on July 1, 2011, During this public review
petiod, the City recelved written comments ot the Draft BIR. Section 15088 of the CEQA Guidelines
requires that the lead agency responsible for the preparation of dn EIR evalunte comments on environtnental
issues seceived from pasties who reviewed the. Draft EIR and prepare » written response addressing each of
the comments. A Final BIR was prepared for the project, which asenbles in one docwmient all of the
environmental information and analysis prepized for the projéct, includivg cosments on the information and
analysis contained in the Diaft IR and responses by the City to those comments.

Pugsuant to Section 15132 of the CEQA Guidelines, the Final BIR coniists of the following:
(8) The Deaft EIR, including all of its appendices.
{6} A list of persons, otganizations, and public agencies commenting on the Draft EIR.

(©) Copies of all letters received by the City duting the Draft EIR public review period and responses ro
significant euvironmental points concerning the Draft EIR mised in the review and consultation
PLOGESE,

(d) Revisions to the Draft FIR.

() Any other information added by the lead agency.

2.0 CEQA FINDING OF INDEPENDENT JUDGMENT

The City is the lead agency with respeet to the Dumbation TOD Specific Plan putsuant to the Section 13367
of the CHQA Guidelines. As noted above, Section 15091 of the CEQA Guidelines requires that the lead
agency prepare witten findings for identified significant impaats, sccampanied by a brief explanation for the
rationsle fot each finding, The Final EIR for the project identified potentially significant effects that could
result from project implementtion. Howevet, the City finds that the inclusion of certain mitigation measures
as part of the project approval will reduce most, but not all, of those cffects to less than significant levels.
Those imprcts that are not reduced to less than significant levels are ovemidden due to specific project
benefits identified in a Staterent of Ovetriding Considetations provided below in Section 7.0,

In accoxdance with CEQA aud the CEQA Guidelines, the iy adopts these findings as pazt of its approval

of the project. Pursuant to Section 21082.1(c)(3) of the Public Resources Code, the City also finds that the
Final BIR teflects the City's independent judgment as the lead agency for the project.

3.0 ADMINISTRATIVE RECORD

The record, upon which all findings and determinations refated to the approval of the project are based,
includes the following:

m—y
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¢ The EIR and all documents referenced i or felied upon by the IR.
o Al prior and present information {including weitten evidence and testitnony) provided by Cify seaff 1o
the Planning Commission and City Council relating to the BIR, the approvals, and the project.

¢  All prior and peesent infobmation (including written evidence and restimony) presented to the Planning
Comnission and City Conneil by the project sponsor and gonsultants. '

¢ Al finel applications, lesters, testimony, ‘exhibits, and prasentations presented by the project sponsog
and consultants to the City in connection with the project. -

o All final information (including written evidence and testimany) presented at any City public bearing or
City worlishop related to the ptoject and the HIR,

¢ Tot dacumentary and information puposes, all Ciey-adopted Jand use plans and ordinances, including
without limitation the genetal plan, specific plans and ordinances, together with envirenmental review
documents, findings, mitigation monitoting programs and other documentation televant to planned
growth in the area.

The MMRP for the project.
All other documents eompasing the tecord pursuant to Public Resources Code section 21167.6(e).

The ciistodian of the documents and ofher materlals that constitute the record of the proceedings vipon

which the City's decisions nre based is ‘l'erxence Grindall, Commuaity Development Disectot, or his
designee. Such documents and other matetials age located at the Newark Community Development
Department, 37101 Newatk Bonlevatd, Newatk, CA 94560,

4.0 FINDINGS OF FACT

The following sections make detailed findings with respect to the putential effects of the project and refer,
where appropriate, to the mitigation measuros set forth in the Final EIR and the MMRP to avoid or
substantially reduce potentally significant adverse impacts of the project. The EIR. and the administrative
record concerning the project provide additional facts in suppert of the findings herein. The Final BIR is
hereby incorpotated into these findings in its entirery. Furthermore, the mitigation measures sct ferth in the
Finsl BIR and the MMRP sate Incosparated by reference in these findings. The MMRT was developed in
compliance with Section 15§97 of the CEQA Guidelines and is provided under separate cover.

4.1 . POTENTIALLY SIGNIFICANT BUT MITIGABLE IMPACTS

Putsuant to CEQA Guidelines Sections 15091{a)(1) and 15092{b), and to the extent reflected in the BIR and
the MMRY, the City finds that changes ot alterations hive been required to, of incorporated into, the
componets of the project to mitigate or avoid petentially significant effects on the environment, Based on
the analysis contained In the EIR, the following, impacts have been determined to Fall within the category of
impacts that can he teduced fo less than significant levels with implementation of the mitigation measures set
forth below. -

& Air Quality (potential impacts tosulting from wir pollutant emissions during shorbterm consttuction
activities and long-term project opetations)

& Biological Resoirces (potential impacts to salt marsh harvest mouse, nesting raptoss, western
butrowing owl, tricolored blackbird, salt marsh comnon yellowthroat and other nesting passetine
bizds, special-status plant species, wedands and wates of the U.5./State, andl piotected trees)

¢ Cultural Resources {potential impacts to histerical, srchdeolagienl and pricantological fesources and
human romains)
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¢ Geology and Soils (potential impﬂcfs resulting from selsmic sk, soil erosion, wnstable soil and

expansive soil)
¢ Greenhouse Gas Emissions (potential impacts associnted with greenhouse ges emissions)

¢ Hazards and Hazardous Materials (potential impacts associated with accidental release or exposure 1o
hazardous materials)

¢ Hydrology and Watex Quality (potential impacts assaciated with erosion and/or siltation, oh ot offsite
flaoding, exceedance of storm drainage system capacity and additional sources of polluted runoff)

¢ Noise (potential impacts resulting from short-term ingreases in noise and ground-bome vibration
during construction, exposute of fature residential uses to noise from future commutes train service,
and long:-term increnses in traffic noisc)

¢ Dublic Services, Utilities and Sexvice Systems (potential impscts to eiisting wastewater conveyance
Facilities)
¢ Recreation (potential impacts tesulting from the construction of receestional Facilities)

Traffic (poiential impacts resulting from the detetioration of the level of service at several intéisec tions)

4.1.1 Alr Quesiity

Summanry of Polentiol Impacis

An evaluation of potential impacts from air pollutant emissions duting comstruction activities and long-tesm
project operations is found in Section 4.2 (Air Quality) of the Draft BIR.

Construction activitics during development allowed by the Dumibarton TOD Specific Plan would result in
pitive dust (PMio and PMas) emissions, exhavst frorn the operation of vehicles and equipment on the
project site, and additional dust from prading and hauling activities associpted with site prepatation. It i
possible that asbestos-containing matetials exist in builditsgs that ey be modified or demolished and
naturally oceuring asbestos (NOA) has been identified within the project area.

Ihe Dumbarton TOD Specific Plan inchides space fora futste naulti-modal teansit station that would indude

commuter teain service. Based on the land use plan, residential uses have the potential to be located in

proximity to the transit station, Diesel trains are a conmon soutce of tosic air contaminants (TACs) and
- PhMas cimissions and require adequate buffers and/or other mitigatiors.

Findings

The City finds that, pursvant to Section 15091()(1) of the CEQA Guidelines, changes or alterations have
been required in or incorporated into the project, which waould mitigate ot avold potential impacts From air
pnllut_a_nt emissions duting constiuction activities and long-tetm project operations as identified in the Fingl
EIR. The City ficther finds that the change of alteration in thie project ot the requirement to impose the
mitigation as a condition of project approval is within the jurlsdiction of the City to requixe, and that this
mitigation is appropriate and feasible.

Faets in Support of Findings

Short-term air guality impacts during construction will be less than significant with implementation Mitigation
Mensures 4.2-1a and 4.2-1b, which requitc implementation of Bay Att_:a Air Quality Management District
(BAAQMDY} “basic™ and “additional” measures to reduce air pollutant emissions duting construction. Long-
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torm impacts associated with the proximity of the future transit station to residential vses will be mitigated to
less thah significant with implerientation of Mitigytivn Mensure 4:2:2, which-regoires a-mintmuny &£ 1,000
feet betsween the future transit station and residential uses ot filtered ai supply systems.

41.2 Bisloglcal Resources

Surmeny of Potenticl impoacts

An evaluation of potential impiacts to special-statu species, nesting bivds ind raptors, wetltnds and waters of
the U1.5./State, and protected trees is found in Section 4.3 (Biolagical Resources) of the Deaft BIR.

The salt marsh harvest mousc is a federal and state listed endapgered spocies. Tt is found in salt marsh
habitats that aee dominated by pickleweed. Pagcels within the project atéa that will be developed conkain
pickleweed that could suppoett the salt matsh harvest- mouse. Sultable nesting habitat for white-taited kite,
red-tafled hawk, northemn harrier and western burfowing owl octius withit the project atea. Common
passetine birds and other bitds with special-status, such 4s the fricolared blackbird and salt maxsh commen
yellowthtoat, could be iapacted by fature development activities within the project aten, including lozs of
nesting habitet, disturbance to nesting birds and death of adults and/o¢ young. The project atea provides
suitable babitat for special-status plants, which could be impacted by the project, Future development within
the project area will result in the fll of wetlands and watets of the U.S,/State, and the removal of traes
protected by the City’s Municipal Cede: Project-telated impacts would be cumulatively considerable when
combined with other projects in the region.

Eindings

'The City finds that, pursuant fo Section 15691(r)(1) of the CRQA Guidelines, changes or alteiations have
been gaquired in or incorporated into the project, which mitigate or avoid potential impacts to specinl-statug
specics, nesting birds and raptors, wethnds and watets of the U.8./State, and. protected trees as identified in
the Final LTR. The City further finds that the change of alteration in the project or the requitement to impose
the mitigation as a condition of project approval is within the jugisdiction of the City to require, and that this
mifigation is appropriate and feasible.

Facts in Support of Findings

Potential impacts to the sglt tatsh harvest mouse swill be less then significant with implementation of
Mitigation Measure 4.3-1, which requites preparation of a Habitat Assessment to determine presence of
suitable habitat and fire-construction mensutes. Implementation of Mitigation Mensures 4.3-2 through 4.3-4
requiring pre-construction nesting sueveys, approptiate hon-distutbance buffers and o Mitigation Plan (for the
wegtern butrowing owl), if nests ave identified, will reduce impacts to hesting raptots, the sestein bustowing
ow) and nesting passerine birds to less than significant. Posential itnpacts to special-status plant species will
be less than significant with implementation of Mitigation Measnre 4.3-5, which requires pre-construction
plant surveys and implementation of specific measures, if special-status plints are found. Tmplementadon of
Mitigation Measure 4.3-6, requiting 4 wetland delineation, if npt slready completed, vesification of the
delineation by the Avtny Corps of Engiriecss (ACOR), authoization of any Al of wetlands and/ar waters of
the 1.S./State, and mitigation compensation, will reduce impacts to wetlands and/ ot watérs of the U.S./State
to Iess than significant. Potential impacts to protected trees will be Ices than significant with implementation
of Mitigation Measute 4.3-8, whith gequires a tree permit, tree replacernent at 2 1:1 ratio and a Tree
Manapement Tlan, Implementation of mitigation for project-related impacts would reduce cumulative
ipacts to less than significant.
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41.3  Culturdi Resources

summary of Potential Impacis

An evaluation of potential impacts on historical, archacological and paleontological resoutces and husnay
semains is found in Section 4.4 (Cultural Resources) of the Deaft BIR.

These ate 1o reconded archaeolagical resoutces, including prehistotic sites and no recorded, reported or
known Native American sites located in, adjacent ar near the project aea. In addition, no historic resousces
Lave been formally recorded or reported. MNevettheless, given the location of the project nten adjacent to
. historic sait marshlands at the edge of San Francisco Bay, the atea is considered to be modexately sensitive for
archaeological tesoutees; including historic resources and human retaing. Thus, ground disturbing activities
have the potential to damage ot destedy unknown cultutal tesoutces. *Althought io paleontological resources
are known to.exist in the project atea and it has a low sensitivity for such resunrces, the pragence of unknown
paleontological tesources cannot be ruled out. Ground distubing activitics have the potentlal to damage ot
destroy unknown palepntological resources. I{roicct—relfited impacts would be cumulatively considerable
when combiied with other projects in the region.

Eindings

The City finds that, pursuant to Section 15091(a}{1) of the CEQA Guidelines, changes or alterations have
been required in ot incorporated into the project, which mitigate or avaid the porential impacts on historical,
archaeslogical and paleontological resources and human vefnaing as identified in the Final BIR. The City
futhet finds that the change or alteration in the project or the fequitement to impose the mitigation as »
‘cotidition of project approval is within the jurisdiction of the City to require, and that this mitigation i
apptopriate and feasible. '

LY

Facts in Suppari of Findings

Potential impacts to archacological and paleontological resources and human remains will be less than
‘sipnificant level with implementation of Mitigation Measures 4.4-1a, which fequires traitiing of consteuct
crows on the mechanisms used to identify cultural zesources and to caution there on the implications of
knowingly destroying cultusal resoutces ot temoving artifacts o human rémains ftom the project area. I'his
mitigation measute also includes specific steps to take shonld subsurface deposits believed to be cultuial and
huitah in origin ace discovered. Implementation of Mitdgation Measuce 4.4-1b, requiring the evalvation of
existing buildings ot structures or the Union Pacific Railroad cotridor that will be affected by. the project for
inclusion on the Mational Register of Historic Places, will teduce impacts to higtorical resources o less than
significant. Implementation of nitigation for project-retated impacts would reduce cumulative impacts to less
than significant.

414 Geology and Sofils

Summary of Polential Impocts

An evaluation of potential impacts associated with seismic risk, soil exosion, unstable soil and expansive soil is
found in Section 4.5 (Gealogy and Sails) of the Draft EIR.

Future development within the Dumbsarton TOD Specific Plan area will involve consttuction of structures in
a scismically active region. Conseguently, the project arca will likely experience moderate ground shaking
duging etrthquakes occurring on offsite fults and secondary events such as liquefaction or landslides that
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could exposc people or structuses to the risk of loss, injuty or dehth. Vepetation removal and grading
associated with Future developinent within The prcjéct ares will §5pose soil ahd tnctease e potential-for soil
crosion frofa wind or stotinwiter ranoff. Soli conditiorts within the project area have the potential foi
differential sctilement that could dahage structures. In addition, thé project area is undetlain by clayey,
expansive soil that has a high shrink/swell potential that could damage stractuies,

Findings

The City finds thet, pussuant to Section 15091(a)(1) of the CEQA Guidelines, changés or alterations have
heen equited i or incotporated into the project; which mitigate or avoid potential impacts associated with
seisimic rigk, soil exosion, unstable sofl and expansive soll as identified in the Final BIR. The City forther finds
that the change or alteration in the project or the requircment to impose. the wiltigation as a condition of
project approval i within the jurisdiction of the City to require, and that this mitigation is apptopriate and
feasible.

Facts in Support of Findings

Potential Impacts associated with ground shaking, seidinic-related liquefaction and landslides, soil erosion,
unstable soil and expansive soil will be less than significant with implementation of Mitigation Messure 4.5.1,
which requires pteparation of a design-level geotechnical investipation for individual propesties within the
ptoject apea prior to theit development and jmplemtientation of secommended tonstruction measures
identified in the investigation. Jn addition, Midgation Measutes 4.5-2 and 4.5-3 reqire coordination with the
Alameda County Watet Distriat (ACWD) to ensute compliance with ACWD Ogdinance No. 2010-01

4.1.5 Gireenhouse Gas Ernissions

summary of Polential impacts

An evaluation of potential impreis telated to greenhouse gas (GHG) emissions is found in Section 4.6
(Greenhouse Gas Fmissions) of the Daraft BIR.

The Dutbaeton TOD) Specific Plan s part of regional effort to reduce vehicle trips and GHG emissions,
suppott transit and enhance the quality of life in the zegion. Tt is 2 Ptiotity Developmeht Aten s a part of the
Sustainable Communities Stratégy development. Although the project will genersre GHG emissions,
sustainable practices will be incotporated into the project design, including water, enezgy, solid waste, and
teansportation efficiency measutes to reduce ptoject GHG emissions to 27.92 percent below the business rs
usual scenatio.

Findings

The City finds that, pugsuant to Section 15091()(1) of the CEQA Guidelines, changes or slterations have
been tequired in ot incorpotated intd the project, which mitigate or avoid potential impacts related to GHG
criissions as identified in the Final EIR. The City Sarther finds that the change or altecatioh in the project or
the reqiretnent to impose the mitigation as & condition of project approval is within the jurisdiction of the
City to requite, and that this mitigation is appropriste and feasible.
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Facls in Suppori of Findings
Implementation of Mitigation Measure 4.6-1, which will cnsﬁrc that proposed peoject desigh features are
incorporated in futute development plans, will reduce impacts to less than significant.

4.1.6 Hazords and Hazardeus Matersials

summaary of Poteniial impacis

An evaluation of potential itnpiacts associated with bazardous materials sites and accidental release of
hezardous matetials is found in Section 4.7 (Hazards and Hazardous Matetials) of the Draft IR,

Light properties within the Dumbarton TOID Specific Plan area ate known to have contaminared
proundwater and soils, For all eight properties, soil and water sampling have been performed through
contaminant testing and disclosure documentation. Mitipations associated with remediation of properties
have hees identified and approptiate poliutant thresholds that need to be achieved ptior to development have
been established. In addition, use of hazardous materials in the project area after construction may create a
hazard if accidentally released into the environment.

. Findings

The City finds that, puzsuant to Section 15091(a)(1) of the CEQA Guidclines, changes or alterations have
been tequired in or incorpprated into the project, which mitigate or aveld polential impacts associated with
hazatdous matcrials slees and accidental release of hazatdous matetials a5 identified in the Final EIR. The City
further finds that the change or alteration i the project or the requitement to impose the mitightion as a
condifion of project approval is within the jurisdiction of the City to require, and that this mitipation is
appropiate and Feasible.

Facts In Suppett of Findings

Potential impacts associated with development an sites with known contaminated groundwatet and soil and
aceidontal relense of hazardous matetials into the envisonment will be reduced to less than sighificatt with
adhexence to federal, state and local standards and implementation of Mitigation Measures 4.7-1a Thmuéh
47-1e. Mitigation Measure 4.7-1a requires the property owntr to: 1) summuatize available information
reparding soil and groundwater contamination; 2) petform a data gap analysis; 3) determine whether any
additional investigation is nceded; 4) provide either a Healih Risk Asscusment (HRA) ox PFeagibllity Study
{PFS); 5) based on the HRA or a5 set fotth in the FS, develop remedial options to address the identified risks;
and G) submit a tepost to the Oversight Agency. Remedial action plans, risk management plans end health
and safety plans will be required a5 detexmined by the Ovetsight Agency for « given property, if not already
completed, to prevent an unacceptable risk to humnan health, including wotkers during and after consteuction,

Mitigation Messute 4.7-1h requites aress that will be graded to'be cleared of debris, significant vegetation,
pre-existing abandoned utlities, butied sttucturés and asphalt concrete and Mitigation Monasvre 4,7-1c
requires testing of import soil needed for future development for toxic substances. Mitigation Mensure 4.7-
1d requites areds within the project aten with NOA to be confirmed, any necessary permis obtained from the
BAAQMD, and implerncntation of dust contzol measuxes and i NOA air monitoring progeam. Mitigation
Measure 4.7-1e provides guidance for development of properties where NOA is known to occur.
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417  Hydiology, Drainoge and Woter Quality

Ssummory of Polential Impacts

An evaluation of pote‘t.ltial impacts associated with ctosion and/or sittation, on or offsite flooding,
exceedance of storm deainage systsm capacity and additiohal soutces of polhited vunoff is found in Scction
4.8 (Hydrology, Drainage and Water Quality) of the Dinft EIR.

Fulure developnient within the Dumbacion ‘TOD Specific Plan area will involve vepetation removal, prading,
and the consttuction of buildings, roads, sidewalks, driveways and patking lots, which will alier existing
drsinage patterns and inceease the potential fox etosion and/or silwtion. The project will also resuit in
changes to shsotption rates, dtsinage pattexns, and thie correspondinig rate and amount of sutface tiiioff that
could cause flooding on or offite, exceed the capacity of the existing storm deainiage system aid provide
additional sources of polluted runoff, Portions of the project azea that are located north of the San Francisco
Public Utilities Coromission (SFPUC) right-of-wry will likely requito ctossings of the Hetch Hotely Pipaline.
Any proposcd crossinygs will need to be verified to ensure that there is sufficient depth to dlow the stotm
drainage lines to pass over the pipeline. '

Findings

The City finds that, pursuant to Section 15091 (@)(1) of the CEQA Guidlines, changes or sltetations have
been retuired in or incorporated itto the project, which siltigate or avoid potential impacts associnted with
erosion and/or siltation, on or offsite flooding, exteedance of storm drainage systém capatity and additional
- soutces of polluted rnoff as identified in the Fing BIR. The City fasther finds that the change or slteration
in the project ot the requirement to impose the mitigation as 2 condition of project approval is within the
jusisdiction of the City to fequire, und that this sitigation is appropriate and fensible.

Faels in Support of Findings

Tmplementation of Mitigation Megsure 4.8-4g, which requires preparation of detailed site-specific hydrology
reports, and complitnee with the tequitements of the Genetal Peemit and other federal, state and local
policies and regalations, will reduce imprets associnted withi on or offsite flooding of incteaséd amounts of
poliuted runoff to less than sigoificant, New development will need to construct adequately sized storm
deninage facilities to convey onsite surface water runoff to cxisting storm deainage facilities. These facilities
will e designed to catry stortiwater at bulldout of the individual developinent sites, and will be subject 1o
City and Alamedn Flood Control Disttict review to vetify that they ate designed to accomtiddate increased
flows, which will reduce potential impacts assoelated with the capacity of the existing storm drainege system
to less than significant. Implementtion of Mitigation Mensure 4.8-4b, which requires futute projects
requiiting storm drainage lines and water mains that cross the Fetch Hetchy Pipeline to include measures o
ensure that thexe is sufficient room for the stotm drainsge fines to pass over the pipeline (ie., placement of
additional fil), will reduce impacts to less than significant.

4.1.8 Nolse

Summary of Pateniial impocts

Att cvaluation of the potential impucts tesulting from short-teem increases in noise and ground-botne
vibration duting construction, exposute of futore resldentinl uses to noise from foture commuter train
service, and long-term increases in traffic noise s found in Sectiop 4.1) (Noise) of the Draft EIR.

Findings of Fact/ 10 August 2011
Statement of Qverilding Considerations




Construction sctivities duting future development allowed by the Dumbatton TOD Specific Plan will excpose
surtounding sensitive receptors to’ tioise d- grovnd-borne vitwation: Theproject-will-provide-space  for a
swnlti-modal transit station that will include comutex train scevice, “Trains have the potential produce nioise
levels in excess of the nosmally acceptable land use compntibility standards for residential uses that will be
located adjacent to the transit cortidor. During operation, development within the project atea will result in
additional teaffic on adjacent toadways, thereby fnceeasing vehicular noise in the vicinity of the existing: and
proposed tand uses and resulting in offsite noise impacts, When combincd with other projects, the increasc in
teaffic noise will be comulatively considerable,

Findings

The City finds that, pursuant to Section 15091(a) (1) of the CEQA Guidelines, changes ot altetations have
been requited in or incotporated into the projecy; which mitigate o avoid potential impacts resulting from
short-term increases in noise and ground-borne vibeation duting constmction, exposure of futuie residential
uses o hoise fram fatute commute train segvice, and long-term increases in traffic noise as identified in the
Final BIR. The City farther finds that the change ot wlteration i thic ptoject or the reguitemont toitapose the
mitigation s a condition of project approval is within the jurisdiction of the City to réquite, and that this
mitigation is appropriate and feasible.

‘Fmﬁs in Support of Findings

Implementation of Mitigation Measures 4.10-1% and 4.10-1b will reduce construction noise impacts ter fess
than significant, while vibration associated with constmetion will be reduced to less than significant by
Mitigation Menoure 4.10-2. Mifigation Mepsure 4.10-1a séquires constriction cofitractors to implement a
noise reduetion progeam, including limitations on the houss of construction, noise control technignes for
equipment mnd trucks, vs6 of hydeulically or clectronically poweted impact tools wheievel possible,
stationary noisc sources loceted as far froin adjacent receptors as possibl¢, and the noisiest pliases of
construction limited to ten days at a time, when feasible. Mitigation Measure 4.10-1b requires subtmission o
the City Building Iuspection Division of & list of mensutes to tespond to and track complaints pertaining o
construction noise, ongoing throughout demolition, grading and constmctin. Mitigation Measure 4.:10-2
sequites noise control measures if pile diiving is necessary for building construction. :

Potentidl noise impacts from commuter trains ob fature residebtial uses will be less than significant with
implernentation of Mitigation Measure 4.10-3, which requizes preparation of an Acoustical Assessment to
demonsteate that exterior and intedot noise levels are consistent with applicable land use compatibility
standards. Measutes (e.g, attenuation hatriers, acoustically rated windows, upgeaded insulation, etc.) will be
jmplemented where conditions exceed the nospally acceptable nojse exposure level. Implementation of
Mitigation Mensute 4.10-4, requiting the posted speed Jimit on Willow Street to e 35 miles per hour, will
yedoce offsite vehicular noise impacts to léss than significant.

419  Public Sewvices and Ulilllies

Summary of Polenficl lmpacis

An evaluation of potential impacts on existing wastewater conveyance facilities is found in Section 4,12
(Public Services and Utilitles) of the Drafi BIR.

Existing sewer pipelines that will serve the Dumbatton TOD Specific Plan area may not be sized 1o
accomtodate project buildout. In addition, dusl 33-inch sewage force mains under the project asea will likely
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require steactural upgrades or relocation as 4 result of future development. A 14-inch gravity sewer ling in
Enterprise Deive may also requite structugal wpgrades. 5  dgaesga @ @Em o 8 @ @e S s

Findings

The City finds that, pussuant to Section 15091()(1) of the CEQA Guidelines, changes or alterations have
been requited in or incorporated into the project, which mitigate of avoid potential impacts on existing
sastewates conveyance facilities as identified in the Final EIR. The City fither finds that the chatipe or
alteration in the projest or the requitement 16 impose the initigadon as a vondition of project approval is
within the jurisdiction of the City to require, and that this mitigation is approptiate atd feasible.

Faecis In Suppoit of Findings

Impacts to existiig wastewater conveyance facilities will be less than significant with implementation of
Mitigation Measure 4.12-2, which requires installation f any necestaty improveinents, beyond those alroady
inicduded in the Union Sanitacy District Master Plan and updated fee progtam.

41.10 Recreaiion

Summenry of Polential Impacts

An evaloation of potential isipacts potential impacts resulting from the cons tiuction of recteational facilitios
is found in Section 4.13 (Recrention) of the Deaft EIR.

The construction of proposed recreational facilities could result in temporary increases in aix emissions, dust,
noise and erasion from a vatiety of construction aciivities, including excavation, grading, vehicle travel on
unpaved surfaces, and vehicle and equipment exhauit.

Findings

The City finds that, pursvant to Section 15091(w){1) of the CEQA Guidelines, changes or alterations have
been requited in or incotposated into the project, which mitigate or avoid potential impagts resulting from the
constroctian of recreational facilities as jdentified in the Fimal EIR. The Clty farther finds that the change or

alteration in the project or the requirement to tmpgsc the mitigatipn as a condition of project afiproval is
within the jutisdiction of the City to requite, and that this mitigation is appraprinte and feasible.

Facts in Support of Findings
Imﬁltmantatioﬁ of Mitigation Measutes 4.2-1a and 4.2-1b and Mitigation Mensures 4,10-1a, 4.10-11 and 4.10-

2 will reduce terijporaty tohstruction impacts to less than significant, as described shove in Sections 4.1.1 and
4.1.8. ‘

4.1.117 Traffic

summary of Petential impacis

An evaluation of the potential traffic impacts is found in Section 4.14 (Traffic) of the Draft BIR.
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The addition of project traffic to the existing roadway netwotk will cause operations to degrade from an
acceptable level of service (LOS) (e, LOS C or bettet) to whacegprable LOS'D, Eor T, or'it would
exacetbate unaceeptable operations by increasing the average intetsection delay by four or more seconds at
the following thtee intersections:

1, Willow Steees/ Thotnton Avenue
2. Willow Steeet/Boterprise Drive
3, Cherry Street/Mowry Avenue

Tn addition, the Willow Street/Enterprise Drive intersection also meets peak-hour signal wattante during the
AM and PM pesk houts.

The addition of project traffic under future year 2035 (cumulative) conditions will cause intersection 1.O8§ wo
degrade f’rom accaptable to unacceptable or exacerbate opetations by inceeasing the average delay by four or
more seconds at the following five intersections: .

Grteway Boulevard/Tharmnton Aveoue
Willow Stieet/ Thomton Avenne
Willow Sireet/Entetprise Drive
Cherry Street/Mowry Avenue

I-880 NB Ramps/Mowty Avenue

Lol A S .

The Willow Steect/Enterptise Drive intersection also meets peak-hour signal wasrants during the AM and
PM peak hovts.

Findings

The City finds that, pursuant to Section 15091(a)(1) of thie CEQA Guidelines, changes or alietations have
beets tequired in or incoxporated into the project, which mitigate or avaid potential traffic impacts as
identified in the Final BIR. The City further finds that the change ot alteration in the project or the
requitement to impose the mitigation as a condition of project approval is within the jurlsdiction of the City
to require, and that this mitigation is approptite and feasible,

Facis in Support of Findings

Impscts to the intersections of Willow Street/ Thotnton Avenue, Willow Street/Enterpuise Drive and Cherry
Streot/Mowry Avenue under existing plus project conditions will be less than significant with itaplémentation
of Mitigation Measue 4.14-1, which requires consteuction of spectfic improvements identified in the Final
EIR at cach intersection. Tmplementation of Mitigation Mensures 4.14-6, which requires construction of
specific improvements identified in the Final BIR at the intersections of Gateway Boulevatd/Thormton
Avenue, Willow Steeet/Thotnton Avenve, Willow Stecet/Fntoxprise Drive, Cherry Straet/Mowry Avenue
and 1-B80 NB Ramps/Mowsy Avenue, will reduce impacts at each intersection under future year 2035
conditions ko Jess than significant.

4.2 ENVIRONMENTAL EFFECTS THAT ARE COMNSIDERED SIGNIFICANT AND
UNAVOIDABLE IMPACTS

This section identifies the significant and unaveidable impacts that require a Statement of Overriding
Considsrations to be issued by the City, pursuant to Section 15093 of the CEQA Guidelines, if the project is
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appioved. Based on the analysis contained in the EIR, the following impacts would be significant and
unavoidable: o L _ o

¢ Traffic (degrade an acceptable interscetion LOS fo an unacceptable 1OS under existing plus project
conditians at one intersection, increase demiond on transit service, degtade acceptable LOS at five
intersections to unsaceptable LOS under fature year 2035 conditions, and degrade operations on five
roadway sepments under future year 2035 cotiditions.

4,2.1 Trofflc

summasy of Significent and Unaveldable impacts
An evaluntion of potential teaffic impacts is found in Section 4.14 (Fraffic) of the Draft BIR.

‘The addition of project taffic to existing conditions weuld cause the intersection LOS a¢ Cedar
Boulevard/Thotnion Ave to degrade from acceptable to uniacceptable dusing the PM peak hour and
exacerbate operations by increasing the average delay by fout ot more seconids dusiiig the AMpeak hour. .
The project’s increased demand for transit sesvice may not be met by Duimbarton Rall Gottidor (DRC)
projec, s the fatuze of the DRC project is uncertain and imptoved bus service 1o the Specific Plah atea
cannot be goaranteed, as it ia undei the jutisdietion of Almeda County (AC) Transit

The sdldition of project traffic under future year 2035 conditions will cause intorsection LOS to degrade: from
aceeptable to unacteptable or exacetbate operations by incrensing the average delay by four or mete seconds
at the following five intessections: '

1. SR-B4 Hastbound Ramps/Thotnton Avenve
2, Chetry Street/Thotnton Avenue

3. Newstk Boulevard/Thotnton Avenue

4 Cedar Bodlevard/Thoraton Avenue

5. Chesry Street/ Centtal Avenue

The addition of project traffic under future yeat 2035 conditions will also degrade operations on the
following five soadway segments:

- 1-880, from SR 84 -Hastbound to Thomton Avenue
1-880, from Mowry Avenue to Stevenson Bovlevard
‘Thotnton Avenue, from Willow Street to Spiuce Stecet
Thoraton Avenue, from Spruce Stecet t0 Cheriy Street
Thoimton Avenue, from Cedar Boulevaid to 1-880 Southbousd Ramps

oo BN

Findings

‘Fie City finds that, putsuant to Section 15091(a)(3) of the CEQA Guidelines, specific cconomic, legal, social,
technological, or othet considetations make infeasible the mitigation teasures identified in the Final EIR.

Facts in Support of Findings

Tmpacts to the intersection of Cedar Boulevard/Thoraton Avenue would be less than significant with
jmplementation of Mitigation Mensure 4.14-1 requising an additional westbound left tush lane from Thornton
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Avenue to Cedar Bovlevard. While no project waffic is added dixectly to this movement, the addition of this
lane would improve overalt intersection operations. However, duc to the limited tight-of-\imy avallable along
Thotnton Avenve and potential secondasy impacts {such as increased pedestrian crossing distances), this is
not feasible. Therefote, this impact is sighificant and unavoidable.

Implementation of Mitigation Measure 4.14-2 requiring the City to coordinate with AC Transit o improve
bus service 10 the Specific Plan area would reduce impacts to less than signifieant. However, ultimate
implementation would be under AC Transit’s jurisdiction and cannot be gunranteed. Thus, the itapace is
sighificant and unavoidable.

An additional eastbound tight turn lane on the SR 84 Eastbound Off-Ramp at the interscction of SR 84
Bastbound Remps/Thotnton Avenue would mitigate the impatt at this intersection to less than significant.
However, this intetscction is dutside of the City's jurisdiction, SR 84 is a Caltrans-contralled facility, and
implementation of this ritigation measure cannot be guacanteed. ‘Thercfore, this impact is significant and
unravoeidable.

As identified in Mitigatioh Measure 4.14-6, the following improvements would mitigate impacts under future
year 2035 conditions at the five intetsections list above but are infeasible: for the xeasons stated:

¢ An additiopal eastbound right turn lane on Thotnton Averme would mitigate the impact at the
intetsection of Chesty Street/Thotnton Avebue. However, due to the built ont nature of the Ciy,
linited right-of-way is available at the intetsection, The City would need to eyercise eminent domain o
obtrin the right-of-way, resulting in impacts to the land owner on the scuthwest cotner of the
intersection. Additionally, potential secondary impaets (such as incregsed pedestrian crossing distances
and impicts to bicyclists in the corridor) would occur with the improvement, Therefore, this
improvement is not feasible and the impact is significint and unavoidable.

¢ An additional northbound left taen lane on Newatk Boulevard to accommadate the heavy left tum
movenient would mitigate the impact at the intersection of Newatk Boulevard/Thornton Avesnne.
While no project traffic is added directly to this movement, the addition of this lane would improve
overall intetseetion operations. However, due to the built out namre of the City, limited right-of-way i
available at the intersection. The City would need to exercise eminent-domain to cbtain the right-of-
“way, tesulling in impsacts to the land owners on the southerst and southwest cothers of the
intersection. Additionally, potential sccondaty impacts {such as increased-pedestian crossing distances
and imprcts to bicyclists in the cortidor) would occur with the improvement. Therefore, this
improvement is not feasible and the impact is significant and unavoldable,

&  An additional westbound left tam lane on Thornion Avenme to accommodate the high lefr mam
demand would mitigate the itmpact at the intérsection of Cedat Boulevard/Thoriton Avenue. While
no project iraffic is added directly to this movement, the addition of this lane would improve aversl)
intersection operations. However, due to the built out nature of the City, limited right-of-way s
available at the intersection. "The City would néed to exercise eiminent domain to obtain the tight-of-
way, resulting in impacts to the land owners on the northeast and sontheast comners of the intersection,
Additionslly, potential secondary impacts (such as increased pedestdan crossing distances and impacts
to. bicyclists in the cotiidot} would oceur with the improvernent. Therefore, this improvement is not
feasible and the impact is considesed significant and unavoidable.

¢ An additienal eastbound right wtn lane on Central Avenue would mitigate the impact ar the
interscction of Cherry Steeet/Central Avenue, However, due to the built out nature of the City,
limited sight-of-way is available at the intexsection. The City would need to exercise-eminent domain to
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obtain the right-of-way, resulfing in impacts to the land owner on the southwest cotfier of the
intersection. Additionally, potential secondaty impacts (such 43 increased pedesitian crossing distances
and impacts to hicyclists in the cotridor) would occut with the improvement. Therefoxe, this
improvement is not feasible and the impact issignificant and unavaidable.

Mitigation for impncts to the five rondway segment listed above would require adding travel lanes and
rwidening toadways thronghout the City. As the City is built out, there is little opportunity to widén roadways
within the availsble right-of-way. Therefote, any widening would xequite property acquiitian. Widening of
Thotaton Avenue could also result In segondary impacts to bicyclists and pedestrians by ctestlng longer
crossing distances and crenting a less tomfortable snvironment fot walking ot bicycling, Additionally, fout of
the impacted roadway segments {(on 1-880 dnd SR 84) are Calteans facilities, and not within the City’s
jutisdiction, Funding and construction of any necessaty improvements is uncettain, Due (o the numher of
affected, propeuties and financial implications, along with the fact that the project canhot legally be
conditioned upon the constructioh of iprovements over lind over whitch neither the applicant or the City
hias centrol, mitigation for roadway segment impacts is infeasible. Mitigation Measure 4.14-8 requiring the
payment. of all applicable teansportation-related feos will pattially mitigate the jnpacts of the Specific Plan,
However, since the fee programs will not fully fand all the mitigation netessasy, the impact to roadivay
segmictits is significant and unavoidable.

Ovenriding Considerations

The envitonmental, cconomic, legal, social, technologieal, and other benefits of the project outweigh and

override these potentially significant adverse impacts as mote- fally desceibed in the Sttement of Oveiriding
Considczations, set forth fa Section 7.0 below.

5.0 FINDINGS _RE@ARDING CONSIDERATIONS THAT MAKE
ALTERNATIVES ANALYZED IN EIR INFEASIBLE

Based on the cntire secord, the City finds that the EIR identified and considered a reasonable range of
feasible alternatives to the proposed project which are capable, to varying degrees, of réducing identified
impacts. The BIR cvalvated three altetnatives in accordance with the CEQA Guidelines, including;

&  Alternative 1: No Project/No Build
& Alternative 2: High Density Residential
¢  Alternative 3: Medium-High Density Residential

5.1 NGO PROJECT/NO BUILD

Under the No Project/No Build Alternative (Alterhative 1), the development and tedevelopment which
would be established by the Specific Plan, namely, a mix of sesidential, office, retadl, public/quasi-public and
patk and open space uses would not oeeur. The General Plan would riot be amended, the Dumbarton TOD
Specific Plac would not be adopted, and the site would not bie tezoned. ‘The zoning designations For the land
compising the Specific Plan atea would remain a combination of High Technology Pack District, Limited
Tadustrial District and General Industeial District. Theeefore, under Alternative 1, there wonld be no
immediate physica! or operational changes withiti the Specific Plan area and existing conditions weold remain
unchanged.
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5.1.1 Enﬂmnmenial Effecis

Implementation of Alternative 1 would avoid the project’s significant and vnavoidable traffic impacts as wel
as potentially significant impacts associated with ait quality, biological resourcés, cultural teésouices, geology
and soil, GHG emissions, hydrology, drainage and water quality, noise, and public services and wrilities.
Because the project site would remain largely as vacant, weedy industrial land and ficlds and would n10¢ be
repiaced by mote complimentaty land uses which enhance the ciisting esthetic values of the avea, the
aesthetic impacts under Alternative 1 would generally be grenter in compatison to the p_rapc_vs.ed' ptoject. In
addition, without new residential and comsmetciel uses, land values would net increase to help absorb the cost
of remediation and there would not be incentives to facilitate the femediation of Specific Plan area.  Thus,
Alteenative 1 would result in a preater impact from bhazatds ahd hazsrdons materials in compatison to the
proposed project. Under Alteenative 1, currens Tand use conflicts hatween the project arca and existing
residences would semain and result in grenter land use impacts thati the proposed project

5.1.2 Relabion 1o Project Objectives

Altetnative 1 would not mest the primesy project objettives of develaping & sustainable comtmunity that
includes a vadety of residential, tetail, employment generafing and vecréaiondl oppostunities in close
proximity to each othet; providing a mix of housing opportunities at a range of densitics from single-Family
detached to multi-family housing to mect the vatied housing needs of the community; crerting compuct,
connected, safe and walkable nieighborheods with convenient access to 2 future, planned transit station along
the DRC, existing employment centers, incinding Silicon Valley, parks and open space, and. commergcial
services; and providing » sufficient number of residential units within walking distance of the fatute planined
tansit station to generate the ridership necessary to support the station if and when the DRC project is
implemented.

5.1.3 Feasibiilty

Alternative 1 js infeasible because it would not meet the project abjectives. This alternative would not provide
any of the specific social, economic, and other project benefits auilined abave ot in the Statement of
Overtiding Considerations.

5.2 HIGH DENSITY RESIDENTIAL

Under the High Density Residential Alternative (Alternative 2), develapment would be concentrated around
the space provided for the futre DRC teansic station. The tmix of residentinl, office, reteil, public/quasi-
public, and park and open space uses would remain the same, along with the maximum of 2,500 residential
units, However, housing would consist of high density (60 units/acre) development on approximately 42
acees, rather than a vatiety of residential housing types on approximately 147.2 acrss. The rcrenge proposed
for office, retail and public/quasi-public uses wonld remain the same with approximately 35,000 square fect
of retail use and 195,000 squate feet of office use. Under Alternative 2, the amount of patk and open sprce
uses would increase From 16.31 acres to 121.5 acres. Thus, substantially less area of the Specific Plan aren
would be developed with housing; however, the same number of units would be constraction,

5.2.1 Bnvironmental Effects

Implementation of Alternative 2 would reduce itnpacts releted to: aesthetics, air quality, biclogical tesouzces,
cultural resources, GHG emisstons, hydrology, deaiuage, and water quality, public services and utiliies,
population and housing, recreation, and noise becavse less of the project area would be developed. Similar or
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geeater impacts would result in ateas of geology and soils, hazards and hezardous materials, land use and
planning, and teaffic undet Altesaative 2. ' '

522  Relaflon fo Project Oblectives

Alternative 2 would satisfy some of the project objectives, including creating compact, connected, safe and
walkable neighborthends with eonvenicnt access to a fture, planned trausit station along the DRC, existing
employment centets, inclnding Silicon Valley, pasks and open space, and comeicial services; and providing
a sufficient muinber of residential units within walking distance of the future planned ttansit station to
genetate the ridership necessary to support the station if and when the DRC project.  However, this
alternative would not meet the project objectives of implementing strategies to ensure sugcess for the Specific
Plan asen developers, homebuildets, and the City; providing # mix of housing apportunities at a range of
densities from single-family detached to multi-family liousing to meet the varied housing needs of the
community; cffectunting the City's Genetal Plan goals, policies atid progeams that sequife a mix of housing
types at a xange of densitios and for a range of income levels; and encoutaging the development of 2
predominantly vacant area of land for its highest and best use,

5.2-.3 Feasiblilty

Alieenative 2 is infeasible because it would not meet the projeet objectives. Thiis aliersintive would not
ptovide the mix of housing appottunities needed to ensure success of Specific Plan developess, homebuiiders
and the City. :

53 MEDIUM-HIGH DENSITY RESIDENTIAL

Under the Medinm High Density Residential Alternative (Alteinative 3), revidential development would be
concentrated awny fraf sensitive biological tesources, The inix of residential, office, retail, public/quasi-
public and patk and open space uses would remain the same, slong with the maximum of 2,500 residesntial
units. Howevet, housing types would consist of medium high density (30 units/acre) development on
approximately 83 acres, rather than a variety of residentlal types on approximately 147.2 acees. The acreage
proposed For office, retail and public/quasi-public uses would remain the same and apptosimately 35,000
square feet of retail nse and 195,000 square feet office use would be developed.

Under Alternative 3, the remainder of the Specific Plan area (not develaped for residential, office and retai]
uses) would be tezoned from the current industrial/R&D /office zoning to park and open space; the amount
of patk and protected open space uses would, thérefore, increase from 16.31 acees to approximately 80.5
acres. Thus, substantially less of the Specific Plan arca would be developed with housing,

53.1 Environmental Effects

Iinplemehtation of Alternative 3 would reduce impacts telated to: nesthetics, air quality, biological resources,
culbaral Tesoutces, GHG emissions, hydrology, drainage, atd water quality, public setvices and utilitics,
population and hiousing, recteation, and noisé becawsc kss of the project area would be developed. Similer or
preatet impacs would tesult in aveas of geology and soils, hazards and hazardovs matetials, land vse and
planning, and teaffic under Altemative 3.

53.2 Relatlon to Project Objectives

Alternative 3 would satisfy some of the project objectives, including créating compnst, connected, safe and
walkable neighborhoods with convenient access to a future, plenned tansit station along the DRC, existing

Findings of Fucl/ 18 Augiust 2011
Slatement of Overldding Considerations



employmeit centess, inchiding Silicon Valley, parks and open space, and commetcial services; and prowiding
a sufficient number of residentis] units within walking distance of the futvre planned tansit station to
generate the ridership necessary to suppott the station if and when the DRC project.  However, this
altersintive would not meet the project objectives of implementing steategics to ensuse success for the Sprecific
Diats arca developers, homebuilders, and the City of Newark; providing 4 mix of housing oppottunitie:s at a
tange of densitics from single-family dotachied o' multi-family housing to meet the varied housing needs of
thié community; effectuating the City's General Plan gpals; policies and progtams that requite 1 pnix of
housing types at a tange of densities and For 2 range of inceme levels; and enceutaging the development of a
predominantly vacant arer of land for its highest and best use,

5.3.3 Feaslibllity

Altexnative 3 is infeasible because it would not meet the project objectives, This alternative would not
provide the mix of housing opportunities needed to ensure success of Specific Plan devclopers, homebuilders
and the City.

6.0 FINDINGS WITH RESPECT TO MITIGATION OF SIGNIFICANT
IMPACTS AND ADOPTION OF MITIGATION MONITORING AND
REPORTING PROGRAM

Based on the entire recoed befose the City, and having considered the sighificant and unavoidable impacts of
thie project, the City heeeby detexmines thiat all feasible mitigation within the tespionsibility and jutisdiction of
thee City has been adopted to reduce or avoid the poteirtially significant impacts.identified in the EIR, and thw
no additional feasible mitigation is available to further reduce significant ivapacts. The feasible mitigation
mensutes zee discussed in Seetion 4.1 and aee sot forth in the MIVIRP,

CRQA provides that ench public agency shall mitigate or avoid the significant effects on the envitoniment of
projects it approves or catries out whenever it is feasible to do so (Public Resources Code 210011[b]). Tn
mitigatihjy ot avolding a significant effect of  project an the enviranment, a public agency may exercise only
those express o implicd powers provided by law other then under CEQA (Public Resoutces Code 21004).
The City has specific powess to mitigate effects that accur within its juisdiction, namely within the City.

Section 210816 of the Public Resousces Code requires the Cily to adopt a monitoring or compliance
prageam regarding tive changes in the project and mnitigation measutes imposed ta lessen or avoid significant
effects on the environment, The MMRP fos the Dumbarton 'TOD Specific Plan is liereby adopted by the Ciyy
because it fulfills the CBQA mitipation monitoting requirements, ns follows: )

¢ The MMRP is designed to ensure comnpliance with the changes in the project and mitigation measures
imposed on the project duriag project implementation _

& Measures to mitigate ot avoid significant effects on the environment are fully enforceable through
conditions of approval, permit conditions, agreaménts or other measures,

7.0 STATEMENT OF OVERRIDING CONSIDERATIONS

CRQA requires decision makers to balance, as applicable, the economic, legal, social, technelogical or other
benefits of a project against its significant and unsvoidable envivonments] impacts when determining whether
to apptove the project. If the specific economic, legal, social, technologieal or other benefits of the project
outweigh the significant and unevoidable impacts, those impacts may be considered “acceptable” (CEQA
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Guidelines Section 15093()). When significant imipacts ate not avoided of lessened, CEQA regquires che
agency to State, in writing, the specific reasons for considering a project acceptable. Those reasons must be
based on substantia} evidence in the Final BIR ot elsewhere in thie administeative record {CEQA Guidelines
Section 15093(b)).

1n accordance with the requirements of CBQA and the CEQA Guidelines, the City finds that the mitigation
measures identified in the Final BIR and the Mitigatioh Monitosing and Repotting Proprams, when
implemented, will avoid or substantially lessen victanlly all of the significant impacts identificd in the Final
EIR for the Dumbagton TOD Specific Plan. Flowever, cettaln significant impacts. of the project are
unavoidable cven after incorporation of all feasible mitigation mewsures. The project wonld fesult in
significant and unavoidable traffic impacts. The Final BIR provides detailed information ropatding these
igpacts.

The City finds that all feasible mitigation imensutes identified in the Final HIR within the purview of the City
will be implemented with the project, and that the remaining significant and unavoidable impacts are
outveighed and ate found to be acceptable due to the following specific overriding ecoenic, legal, social,
technological or othér benefits based upon the facts set forth above in the Findinigs of Fact, the Final EIR
and the administeative record. Each of the following specific ovartiding econemic, legal, sacial, ;e.’clmnlogica]
or other benefits (overtiding considerations) set forth below constitutes - vepstate and independent ground
fo finding that the project benefits ontwalgh its significant adverse efivironimbental impacts and, dlohe, is an
adequate overtiding considetation associated with the pioject that outweigh the project’s sighificant and
unavoidable impacts and ate, therefore, considered acceprable, wartanting approval of the project.

& The Dumbarton TOD Specifie Plan will develap a sugtainsble commenity that includes a variety of
sesidential, tetal, employment generating, and park and recreational oppottunities in close proximity (o
each other. :

¢ The Dumbatton TOD Specific Pln is consistent with and effectuates the Cliy of Newark's General
Plan and other applicable planning and zoning goals, policies, objectives and requiraments.

¢ The Dumbazton TOD Specific Plan will create compact, connected, safe and \va!kal:le neighborhoods
with convenienit access toa future, planncd transit station dlong ilve Dumbatton Rail Corritlor, existing
amployment centets, including Silicon Valley, parks and open space, and commercial setvices.

& The Dumbarton TOD Specific Plan will facilitate development based on the principles of
sustainability. It is intended to be a comnmaity that meets the needs of people and the environment by
providing eriergy efficient buildings, walkable streots, patks, open spacd, habitat protection, and a
diversity of housing opportunitics, :

& Mixed-use developments, such a5 proposed by the Dumbatton TOD Specific Pian, typically gencrate
fewer auto ttips pee unit of land use than single-use suburban developments, which in tun reduce
automobile dependence, gasoline consumption, greenhouse gis emissions and emissions of other
pollatants associated with automobile use. Fewer antomobile 1eips associated with mixed-use
developments also reduce noise poliution and improve ongestion on local roadways.

& The Dumbarton TOD Specific Plan will provide employment and shopping oppottunities in a
centealized location, sursounded by bousing, which provides the benefhts of teduced autordobile
dependince, ghsoline consumption, greenhouse gas emissions and emissions of othier pollutants
assodated with automobile use, noise pollution and improved congestion en local roadways.

¢ 'The Dumbagton TOD Specific Plan will provide a maximum of 2,500 residential units, which will help
the City meet its regionsl housing needs ailocation.
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¢ The Dumbatton TOD Specific Plan, when compared to the other iterontives analyzed in the Final
EIR '(m‘cludmg the No Project Altesnative), provides that best svatlable balance betweeh mexirnizing
the attainment of the project objectives while ininimixing sipnificnt enyironmental impacts. )

Consideting all factors, the City finds that each of the above-referenced overriding considesations constitures
a separate and independent ground for finding -that the project berefits vutweigh its significant aclverse
environmental impacts. and, alone, is an adequate overriding considerstion associated with the project that
ontweigh the project's significent and unavoidable impacts and are, thercfore, considered accepiable,
watranting approval of the project.
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PEGGY CLAASSEN
— = T e e — ————————————]

From: PEGGY CLAASSEN

Sent: Tuesday, April 14, 2015 5:.07 PM

To: TRANG TRAN; SOREN FAJEAU; SUE CAREY; TONYA CONNOLLY; ROBERT COSTA
Cc: MYVAN KHUU-SEEMAN; ROYA GONZALEZ

Subject: Contractors - Prevailing Wages - DIR Registration

Attachments: SB 854.docx

Attached please find a copy of a memo concerning the provisions of Senate Bill 854 that | had previously distributed In
February to provide more context to this e-mail. A key paragraph in that memo is the definition of a public work project.

I have updated the templates in the Master Forms file on the shared drive(with the exception of the Wulfsberg-Reese-
Firstman ones — only partially done) to incorporate the changes summarized helow -
(F:\Shared\PUBWRKS\OMASTERFORMS).

By law, as an awarding agency, we have the following obligations or duties under this legislation:
- Include natice of contractor and subcontractor DIR registration requirements in all bid & contract documents
- Not to accept or enter into a contract without proof of a contractor’s DIR registration
- Specify in all bid & contract documents that the contract is subject to compliance monitoring and enforcement
by the DIR
- Post or require the prime contractor to post job site notices
- Provide Notice to the DIR of any public waorks contract within 5 days of the award

Following is the link to the Department of Industrial Relations (DIR) web-site that managers of public works projects (see
definition in attached memo) must check after bids are opened to verify if contractors and subcontractors are registered

per 5B 854

https://efiling.dir.ca.gov/PWCR/Search.actign

Within 5 days after award, using the online PWC-100 form, project managers must complete and submit the following
online form:

https://www.dir.ca.gov/pwcl00ext,
Just for your infarmation, what the DIR requires of the contractor to register:
-5
- Worker’s compensation coverage
- Contractors State License Board license
- No unpaid wage or penalty assessments owed to an employee or enforcement agency
- No debarment —federal or state
- No violations of DIR registration requirements
Contractors will be required to submit certified payrolls for all projects; a copy to us and one directly to the DIR.
Note: DIR Registration is in addition to being licensed as a California contractor.

On the bright side, this process should be a help for us in assuring that we have qualified contractors.

If in doubt or if you have questions, please see me.




Peggy
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ORDINANCE NO.

ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
NEWARK AMENDING TITLE 17 (ZONING) OF THE
NEWARK MUNICIPAL CODE SECTION 17.44.010 “ZONING
MAP” BY REZONING ALL THAT REAL PROPERTY SHOWN
ON THE VESTING TENTATIVE MAP 8098 FROM ML
(LIMITED INDUSTRIAL) TO MDR-FBC (MEDIUM DENSITY
RESIDENTIAL - FORM BASED CODES)

The City Council of the City of Newark does ordain as follows:

Section 1: Pursuant to Section 17.80.070 of Title 17 (Zoning) of the City of Newark Municipal
Code, the City Council of the City of Newark does hereby find that the zoning change embodied
in this ordinance is necessary and desirable to achieve the purposes of Title 17 (Zoning) of the
Newark Municipal Code; is consistent with the policies, goals, and objectives of the General
Plan; and promotes the public health, safety, morals, comfort, convenience, and general welfare
of the residents of the City of Newark.

Section 2: Title 17 (Zoning) and Section 17.44.010 “Zoning Map” thereof, being the City of
Newark Zoning Regulations, are hereby amended by rezoning and redistricting the territory in the
City of Newark, County of Alameda, State of California, from ML (Limited Industrial) to MDR-
FBC (Medium Density Residential — Form Based Codes), hereinafter described as follows:

All that real property designated as the project area for Vesting Tentative Map 8098 in the
City of Newark, County of Alameda, State of California as shown on Exhibit A attached
hereto and incorporated herein by reference

Section 3: Effective Date. This ordinance shall take effect thirty (30) days from the date of
its passage. Before expiration of fifteen (15) days after its passage, this ordinance shall be
published in The Argus, a newspaper of general circulation published and printed in the County
of Alameda and circulated in the City of Newark.

(80980rd1)
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK MAKING FINDINGS SUPPORTING THE USE OF
AN ALTERNATIVE MEANS OF COMPLIANCE WITH THE
INCLUSIONARY HOUSING ORDINANCE AND APPROVING
THE  AFFORDABLE  HOUSING  IMPLEMENTATION
AGREEMENT FOR THE JONES HAMILTON PROJECT

WHEREAS, the Jones Hamilton Project includes a condition that the project comply with
the City’s Inclusionary Housing Ordinance (Municipal Code Section 17.18); and

WHEREAS, the Inclusionary Housing Ordinance includes provisions for the application
of an alternative means of compliance; and

WHEREAS, the payment of a $25,000 Affordable Housing Fee per housing unit
completed in the Jones Hamilton project would provide funds to develop or preserve affordable
housing in Newark and would be an alternative means of compliance with the Inclusionary
Housing Ordinance; and

WHEREAS, the flexibly provided by the payment of the Affordable Housing Fee will
allow the City to leverage funds with State and Federal programs to better address the needs of
the Newark Community for affordable housing; and

WHEREAS, the funds from the Affordable Housing Fee will allow the City to target
investment so that the achievement of affordable housing objectives can be coupled with the
achievement of other Community objectives; and

WHEREAS, the issue of concentration of future development of affordable housing is
addressed because projects developed using the funds from the Affordable Housing Fee will be
consistent with the General Plan and will require Planning Commission review and City Council
approval.

WHEREAS, the Planning Commission recommended that the City Council approve the
Affordable Housing Implementation Agreement and made findings in support of the alternative
means of compliance with the Inclusionary Housing Ordinance.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Newark:

a. The Affordable Housing Implementation Agreement for the Jones Hamilton project, said
agreement being on file with the City Clerk is approved and the Mayor is authorized to
sign the Agreement.

b. That the City Council does find that:

(8098res2)




{8098res2)

i) The proposed alternative means of compliance fulfills the purposes of this, the
Inclusionary Housing Ordinance, as set forth in Section 17.18.010; and

ii) The proposed alternative means of compliance will further affordable housing
opportunities in the City to an equal or greater extent than compliance with the
requirements of Section 17.18.030; and

iii) The proposed alternative means of compliance would better address the City's needs
than compliance with the requirements of Section 17.18.030; and

iv) The proposed alternative means of compliance will not unduly concentrate below
market rate housing in one geographic area.




RECORDING FEES
EXEMPT PURSUANT TO
GOVERNMENT CODE §27383

RECORDING REQUESTED BY and
WHEN RECORDED MAIL TO:

Terrence Grindall
Assistant City Manager
City of Newark

37101 Newark Blvd.
Newark, CA 94560-3796

APN: 092-116-060, -058 and -059

SPACE ABOVE THIS LINE FOR RECORDER’S USE

AFFORDABLE HOUSING IMPLEMENTATION AGREEMENT

THIS AFFORDABLE HOUSING IMPLEMENTATION AGREEMENT (“Agreement”)
is made as of , 2015, by and between the CITY OF NEWARK, a
California municipal corporation (the “City”), and NEWARK ENTERPRISE JOINT VENTURE
LLC, a California limited liability company (the “Developer™). The City and Developer may be
referred to herein individually as the “Party” or collectively as the “Partics.” This Agreement
shall become operative and commence upon the date on which this Agreement has been both (i)
executed by Developer, and (ii) signed by the Mayor or his or her designee (the “Effective
Date™).

RECITALS

A. Developer is the owner of an approximately 21-acre site that is located at 8400
Enterprise Drive, comprised of three parcels (APNs 092-116-014, -060, -058 and -059), and
commonly referred to as the Jones-Hamilton site and more particularly described in the legal
description attached hereto as Exhibit A and incorporated herein by this reference (the
“Properties”).

B. On , the City Council of the City (the “City Council”) approved or
certified the following land use approvals and entitlements to construct 217 single family homes
on the Properties, subject to conditions of approval, including (without limitation) conditions
requiring compliance with the City’s Affordable Housing Program: Supplemental Environmental
Impact Report for the Trumark Dumbarton Transit Oriented Development Residential Project
(“SEIR”) under the California Environmental Quality Act (“CEQA™); a Zoning Amendment
zoning the Properties as Medium Density Residential, a Vesting Tentative Tract Map; and
Architectural and Site Plan Review (collectively, the “Previous Approvals”).




C. Developer plans to develop up to 217 dwelling units on the Properties, consisting
of single family homes (the “Project”), as depicted on the Site Plan attached hereto as Exhibit B
and incorporated herein by this reference (““Site Plan”™).

D. The City’s approvals of the Previous Approvals included a condition of approval
that “Payment by developer to the City of an in-lieu fee for each residential unit within the
project at the time of issuance of a certificate of occupancy in the amount shown on Exhbit B to
these conditions will constitute the project’s compliance with the City’s Affordable Housing
Program, as set forth in Chapter 17.18 of the Newark Municipal Code” and the Developer
voluntarily accepted those conditions and freely agreed to comply with the City’s Affordable
Housing Program, and to waive any right to protest or challenge such conditions, requirements,
fees, or exactions pursuant to the City’s Affordable Housing Program.

E. Chapter 17.18 of the Newark Municipal Code (the “Code”) generally requires
developers to set-aside a minimum of 15% of the total number of dwelling units in a project as
inclusionary units for very low, low, and moderate income households. The Code also
authorizes alternative means of compliance with the City’s Affordable Housing Program,
including land dedication, payment of in-lieu fecs, or approval of an alternative housing program
consisting of any combination of alternative means of compliance, set forth and confirmed in a
binding and written agreement and recordable instrument in a form acceptable to the City
Attorney.

IE The Parties have freely negotiated and the Developer has voluntarily proposed
and intends to comply with the City’s Affordable Housing Program and to satisfy the agreed
affordable housing obligations for the Project and Properties by entering into this “Affordable
Housing Tmplementation Agreement” which is intended as the binding and written agreement
and recordable instrument providing for alternative means of compliance with the Affordable
Housing Program contemplated by the Code, pursuant to which it is proposed that the Developer
agree to pay to the City, an in-lieu fee in the amount of Twenty-Five Thousand Dollars
($25,000.00) for each dwelling unit within the Project (the “Fee”), which shall be payable to the
City no later than issuance of the certificate of occupancy for each dwelling unit (the
“Alternative Means of Compliance”), and that the City agree to allow and accept such payment
as compliance with the Code.

G. On April 22, 2014, the Planning Commission of the City (the “Planning
Commission™) reviewed the Alternative Means of Compliance for consistency with the Code.
The Planning Commission made the following findings and recommended approval of the
Alternative Means of Compliance to the City Council: (i) the Alternative Means of Compliance
fulfills the purposes of Chapter 17.18 as set forth in Code Section 17.18.010; (ii) the Alternative
Means of Compliance will further affordable housing opportunities in the City to an equal or
greater extent than other potential forms of compliance with the requirements of Code Section
17.18.030; (iii) the Alternative Means of Compliance would better address the City’s needs than
compliance with the requirements of Code Section 17.18.030; (iv) the Alternative Means of
Compliance will not unduly concentrate below market rate housing in one geographic area; and
(v) the Alternative Means of Compliance meets the conditions set forth in Code Section
17.18.050(D).




H. On , the City Council reviewed the Alternative Means of
Compliance, considered the Planning Commission recommendation, and approved the
Alternative Means of Compliance based on the following findings: (i) the Alternative Means of
Compliance fulfills the purposes of Chapter 17.18 as set forth in Code Section 17.18.010; (ii) the
Alternative Means of Compliance will further affordable housing opportunities in the City to an
equal or greater extent than compliance with the requirements of Code Section 17.18.030; (iii)
the Alternative Means of Compliance would better address the City’s needs than compliance
with the requirements of Code Section 17.18.030; (iv) the Alternative Means of Compliance will
not unduly concentrate below market rate housing in one geographic area; and (v) the Alternative
Means of Compliance meets the conditions set forth in Section 17.18.050(D).

L. The City and Developer now desire to set forth the specific terms and conditions
of the Alternative Means of Compliance, the timely and complete performance of which without
reservation or objection will be deemed to fully satisfy the Project’s and Properties’ inclusionary
housing obligations under the Code and in connection with development of the Project.

AGREEMENT:

NOW, THEREFORE, in consideration of the foregoing Recitals, which are hereby
incorporated into the operative provisions of this Agreement by this reference as covenants, and
for other good and valuable consideration, including without limitation the City’s consent to the
Previous Approvals and agreement to accept alternative means of compliance with its Affordable
Housing Program, the receipt and adequacy of which is hereby acknowledged, the City and the
Developer agree as follows:

L. Development of the Properties. Notwithstanding anything set forth in this
Agreement to the contrary, unless the Project is developed on the Properties, as evidenced by the
issuance of the first building permit for one or more dwelling unit(s) and commencement of
construction of such dwelling unit, the Developer is not obligated by the terms of this Agreement
to affirmatively act to develop all or any portion of the Project, proceed with the Alternative
Means of Compliance (including but not limited to payment of the Fee), pay any sums of money,
indemnify any Party, or to otherwise meet or perform any obligation with respect to the Project
and the Alternative Means of Compliance.

2. Alternative _Means _of Compliance.  Developer’s inclusionary housing
obligations for the Project and the Properties shall be fully satisfied by timely and full payment
to the City of the agreed in-lieu fees to the City, in the amount of Twenty-Five Thousand Dollars
($25,000.00) per Project dwelling unit for which a building permit is sought by Developer. The
Developer’s obligation to pay the Fee for cach Project dwelling unit shall arise upon the issuance
of a building permit for that Project dwelling unit. However, Developer is not obligated to pay
such Project unit Fee until the time for issuance of certificates of occupancy for that Project
dwelling unit. In no event shall the Fee be paid more than once for any Project dwelling unit.

3. Voluntary Agreement for Compliance and Waiver of Protest or Rights to
Challenge the Agreed In-Liew Fees. The Developer affirms and agrees that this Agreement
represents the Developer’s proposal to pay affordable housing in lieu fees as an Alternative
Means of Compliance with the City’s Affordable Housing Program and for satisfaction in part of




conditions included in the Previous Approvals, and that the amount of the fees as well as the
basis for determining the amount of the fees provided by this Agreement is the result of
voluntary agreement and negotiation. The Developer, for itself and its successors or assigns,
hereby waives and disclaims any right to contest, protest, or challenge the fees and obligations to
pay the fees as provided by this Agreement, including any rights or remedies that might
otherwise by claimed under Sections 66020 or 66021 of the California Government Code.

4. Modification, Amendment, Cancellation or Termination.

4.1 Amendment and Cancellation. This Agreement may be amended or
canceled, in whole or in part, by mutual written consent of the City, exercised by the duly-
authorized representative of the City, and the Developer or their successors in interest, exercised
by the duly-authorized representative of the Developer or its successor.

42  Modification. The City Planning Director, with the written consent of the
Developer, may make minor written modifications to the Agreement without the need for formal
action by the City’s Planning Commission or City Council.

43  Any changes, amendments or modifications to this Agreement must be in
writing and must be signed by authorized representative of the Parties to be effective.

5. Defaults, Notice and Cure Periods, Events of Default and Remedies.

51 Default By the Developer.

5.1.1  Default. If the Developer fails to pay the agreed fees in full and
timely manner when due, or delays, protests or contests its fee payment obligations, then the City
shall have no obligation to issue certificates of occupancy or other approvals for development,
use, or occupancy of the Project, unless and until such payment default or dispute is cured. If the
Developer does not perform its payment obligations or any other obligations undet this
Agreement in a timely manner, the City may exercise all other rights and remedies provided in
this Agreement, provided the City complies with the notice and cure provisions in this
Agreement,

51.2  Notice of Default. If the Developer does not perform its
obligations under this Agreement in a timely manner, the City through the City Manager may
submit to the Developer a written notice of default in the manner prescribed in Section 8(a)
identifying with specificity those obligations of the Developer under this Agreement which have
not been timely performed. Upon receipt of any such written notice of default, the Developer
shall promptly commence to cure the identified default(s) at the earliest reasonable time after
receipt of any such written notice of default and shall complete the cure of any such default(s) no
later than sixty (60) days after receipt of any such written notice of default, or if such default(s)
is not capable of being cured within sixty (60) days, no later than one hundred twenty (120) days
after receipt of any such written notice of default, provided the Developer commences the cure of
any such default(s) within such sixty (60) day period and thereafter diligently pursues such cure
at all times until any such default(s) is cured.




5.1.3  Failure to Cure Default Procedure. If after the cure period
provided in Section 4.1.2 has elapsed, the City Manager finds and determines the Developer, or
its successors, transferees and/or assignees, as the case may be, remains in default and that the
City intends to terminate or modify this Agreement, or those transferred or assigned rights and
obligations, as the case may be, the City’s Planning and Building Director shall make a report to
the Planning Commission and then set a public hearing before the Planning Commission. If after
public hearing, the Planning Commission finds and determines, on the basis of substantial
evidence, that the Developer, or its successors, transferces and/or assigns, as the case may be, has
not cured a default under this Agreement, and that the City shall terminate or modify this
Agreement, or those transferred or assigned rights and obligations, as the case may be, the
Developer, and its successors, transferces and/or assigns, shall be entitled to appeal that finding
and determination to the City Council. Such right of appeal shall include, but not be limited to,
an objection to the manner in which the City intends to modify this Agreement if the City intends
as a result of a default of the Developer, or one of its successors or assigns, to modify this
Agreement. In the event of a finding and determination that all defaults are cured, there shall be
no appeal by any person or entity.

5.1.4  Termination or Modification_of Agreements. The City may
terminate or modify this Agreement, or those transferred or assigned rights and obligations, as

the case may be, after such final determination of the City Council, where no appeal is taken,
after the expiration of the applicable appeal periods described herein.

5.1.5  Lender Protection Provisions.

5.1.5.1 Notice of Default. In addition to the notice provisions
set forth in Section 4.1.2, the City shall send a copy of any notice of default sent to the Developer
or any of its successors or assigns to any lender that has made a loan then secured by a deed of
trust against the Properties, or a portion thereof, provided such lender shall have (a) delivered to
the City written notice in the manner provided in Section 8(a) of such lender’s election to receive
a copy of any such written notice of default and (b) provided to the City a recorded copy of any
such deed of trust. Any such lender that makes a loan secured by a deed of trust against the
Properties, or a portion thereof, and delivers a written notice to the City and provides the City
with a recorded copy of any such deed of trust in accordance with the provisions of this Section
4.1.5.1 is herein referred to as a “Qualified Lender.”

5.1.5.2  Right of a Qualified Lender to Cure a Default. The
City shall send a written notice of any Developer default to each Qualified Lender. From and
after receipt of any such written notice of default, each Qualified Lender shall have the right to
cure any such default within the same cure periods as provided to the Developer hereunder. If
the nature of any such default is such that a Qualified Lender cannot reasonably cure any such
default without being the fee owner of the Properties, or the applicable portion thereof, (as
reasonably determined by the City), then so long as the Qualified Lender(s) is (are) diligently
proceeding (as reasonably determined by the City) to foreclose the lien of its deed of trust against
the fee owner of the Properties, or the applicable portion thereof, and after completing any such
foreclosure promptly commences the cure of any such default and thereafter diligently pursues
the cure of such default to completion, then such Qualified Lender shall have any additional sixty
(60) days following such foreclosure to cure any such default.




4.1.6 FExercise of City’s Remedies. Notwithstanding any other
provision of this Agreement, and other than the City’s right to suspend or withhold the issuance
of occupancy certificates or other development permits for non-payment or dispute of the agreed
fees, the City shall not exercise any right or remedy to cancel or amend this Agreement during
any cure period.

5.2 Default by the City.

5.2.1 Default. In the event the City does not perform any obligations
under this Agreement, the Developer shall have all rights and remedies provided herein or by
applicable law, which shall include compelling the specific performance of the City’s obligations
under this Agreement provided the Developer has first complied with the procedures in Section
4.2.2.

5.2.2  Notice of Default. Prior to the exercise of any other right or
remedy arising out of a default by the City under this Agreement, the Developer shall first
submit to the City a written notice of default stating with specificity those obligations which
have not been performed under this Agreement. Upon receipt of the notice of default, the City
shall promptly commence to cure the identified default(s) at the earliest reasonable time after
receipt of the notice of default and shall complete the cure of such default(s) no later than thirty
(30) days after receipt of the notice of default, or such longer period as is reasonably necessary to
remedy such default(s), provided the City shall continuously and diligently pursue each remedy
at all times until such default(s) is cured. In the case of a dispute as to whether the City is in
default under this Agreement or whether the City has cured the default, or to seek the
enforcement of this Agreement, the City and the Developer may submit the matter to
negotiation/mediation pursuant to Section 8(n) of this Agreement.

5.3  Monetary Damages. The Developer and City acknowledge that neither
the City nor the Developer would have entered info this Agreement if either were liable for
monetary damages under or with respect to this Agreement or the application thereof. Both the
City and the Developer agree and recognize that, as a practical matter, it may not be possible to
determine an amount of monetary damages which would adequately compensate the Developer
for its investment of time and financial resources in planning fo arrive at the kind, location,
intensity of use, and improvements for the Project, nor to calculate the consideration the City
would require to enter into this Agreement to justify such exposure. Therefore, the City and the
Developer agree that neither shall be liable for monetary damages under or with respect to this
Agreement or the application thereof and the City and the Developer covenant not to sue for or
claim any monetary damages for the breach of any provision of this Agreement. This foregoing
waiver shall not be deemed to apply to any fees or other monetary amounts specifically required
to be paid by the Developer to the City or to be paid by the City to the Developer pursuant to this
Agreement, including, but not limited to, any amounts due pursuant to Section 8(g). This
foregoing waiver is not intended to prohibit Developer from bringing any legal claim that
Developer otherwise would have against City in the absence of this Agreement (i.e., non-contract
claims and causes of action), nor to prevent the City from exercising any of its other remedies,
authority, or police power under California law.




6. Administration of Agreement and Resolution of Disputes. The Developer
shall at all times have the right to appeal to the City Council any decision or determination made
by any employee, agent or other representative of the City concerning the Project, the Alternative
Means of Compliance or the interpretation and administration of this Agreement. All City
Council decisions or determinations regarding the Project, the Alternative Means of Compliance
or the administration of this Agreement shall also be subject to judicial review pursuant to Code
of Civil Procedure section 1094.5, provided that, pursuant to Code of Civil Procedure
section 1094.6, any such action must be filed in a court of competent jurisdiction not later than
ninety (90) days after the date on which the City Council’s decision becomes final. In addition,
in the event the Developer and the City cannot agree whether a default on the part of the
Developer, or any of its successors or assigns, under this Agreement exists or whether or not any
such default has been cured, then the City or the Developer may submit the matter to
negotiation/mediation pursuant to Section 8(n).

7. Constructive Notice, Recordation, and Acceptance. This Agreement, or a
Memorandum thereof in form acceptable to the City Attorney, may be recorded in the public
records of Alameda County against the Properties described herein, at the election of the City.
Every person or entity who now or hereafter owns or acquires any right, title or interest in or to
any portion of the Properties is, and shall be, conclusively deemed to have consented and agreed
to every provision contained herein, whether or not any reference to this Agreement is contained
in the instrument by which such person acquired an interest in the Properties.

8. No Third Party Beneficiaries. This Agreement is made and entered into for the
sole protection and benefit of the City, the Developer, and their respective successors and
assigns. No other person or entity shall have any right of action based upon any provision of this
Agreement.

9. Miscellaneous.

(a) Notices. All notices which are allowed or required to be given hereunder
shall be in writing and (1) shall be deemed given and received when personally delivered or (2)
shall be sent by registered or certified mail or overnight mail service, addressed to the applicable
designated person by one Party to the other in writing, and shall be deemed received on the
second business day after such mailing.

Ifto City: City of Newark
37101 Newark Blvd.
Newark, CA 94560
Attn: City Manager
Tel. No.: (510) 578-4000
Fax No.:




Newark Enterprise Joint Venture LLC
If to Developer: c/o Trumark Homes LLC

4185 Blackhawk Plaza Circle, Suite 200

Danville, CA 94506

Attn: Veronica Vargas

Tel. No.: (925) 309-2514

Fax No.: (925) 648-3130

Copy to: Cox Castle & Nicholson
Attn: Clark Morrison
555 California Street, 10™ Floor
San Francisco, CA 94104
Tel. No.: (415) 262-5113
Fax. No.: (415) 262-5199

(b) Severability. If any part of this Agreement is declared invalid for any
reason, such invalidity shall not affect the validity of the remainder of the Agreement unless the
invalid provision is a material part of the Agreement. The other parts of this Agreement shall
remain in effect as if this Agreement had been executed without the invalid part.

(c) Entire Agreement. This Agreement represents the entire agreement
between the City and the Developer with respect to the subject matter hereof and supersedes all
prior agreements and understandings, whether oral or written, between the City and the
Developer with respect to the matters contained in this Agreement.

(d) Further Assurances. The City and the Developer agree to perform, from
time to time, such further acts and to execute and deliver such further instruments reasonably to
effect the intents and purposes of this Agreement, provided that the intended obligations of the
City and the Developer are not thereby modified.

(e} Assignment. This Agreement shall inure to the benefit of and bind the
successors and assigns of the City and the Developer, and may be assigned by either the City or
the Developer to any party or parties purchasing all or any part of the fee interest in the
Properties. The provisions of this Section 7(e) shall be self-cxecuting and shall not require the
execution or recordation of any further document or instrument. Upon the conveyance, transfer
or assignment of all or a portion of the Properties to a party that acquires fee title to the
Properties or any portion thereof, Developer shall be released of all obligations under this
Agreement as to such portion of the Properties transferred or assigned; provided, however, that
Developer shall not be released from any obligation incurred or liability for any default of
Developer committed prior to the date of the transfer.

€y Negation of Agency. The City and the Developer acknowledge that, in
entering into and performing under this Agreement, cach is acting as an independent entity and
not as an agent of the other in any respect. Nothing contained herein or in any document
executed in connection herewith shall be construed as making the City and the Developer a joint
venture, partners or employer/employee.




(g) Attorney’s Fees. In the event of any claim, dispute or controversy arising
out of or relating to this Agreement, including an action for declaratory relief or other [itigation,
the prevailing Party in such action or proceeding shall be entitled to recover its reasonable legal
fees and reasonable court costs.

(h) Waiver. No waiver of any provision of this Agreement shall be effective
unless in writing and signed by a duly authorized representative of the Party against whom
enforcement of a waiver 1s sought.

(i) Authority. Each of the individuals executing this Agreement verifies that
cach of them has the authority to enter into this Agreement, that the necessary resolutions or
other consents have been passed or obtained, and that this Agreement shall be binding on the
Parties for whom each of them is signing.

() Force Majeurc. Performance by either Party hereunder shall not be
deemed to be in default where delays or defaults are due to one or more of the following events,
providing that anyone or more of such event(s) actually delays or interferes with the timely
performance of the matter to which it would apply and despite the exercise of diligence and good
business practices and such event(s) are beyond the reasonable control of the Party claiming such
interference: war, terrorism, terrorist acts, insurrection, strikes, lock-outs, unavailability in the
marketplace of essential labor, tools, materials or supplies, failure of any contractor,
subcontractor, or consultant to timely perform (so long as Peveloper is not otherwise in default
of any obligation under this Agreement and is exercising commercially reasonable diligence of
such contractor, subcontractor or consultant to perform), riots, floods, earthquakes, fires,
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight
embargoes, lack of transportation, governmental resirictions or priority, or unusually severe
weather. An extension of time for any such cause (a “Force Majeure Delay”) shall be for the
period of the enforced delay and shall commence to run from the time of the commencement of
the cause, if notice by the Party claiming such extension is sent to the other Party within thirty
(30) days of actual knowledge of the commencement of the cause. Notwithstanding the
foregoing, none of the foregoing events shall constitute a Force Majeure Delay unless and until
the Party claiming such delay and interference delivers to the other Party written notice
describing the event, its cause, when and how such Party obtained knowledge, the date and the
event commenced, and the estimated delay resulting therefrom.

(k) Paragraph Headings. The paragraph and section headings contained in
this Agreement are for convenience and identification only and shall not be deemed to limit or
define the contents to which they relate.

()] Time of Essence. Time is of the essence of this Agreement, and all
performances required hereunder shall be completed within the time periods specified. Any
failure of performance shall be deemed as a material breach of this Agreement.

(m)  Counterparts. This Agreement and any modifications hereto may be
executed in any number of counterparts with the same force and effect as if executed in the form
of a single document.




(n) Alternative Dispute Resolution Procedure.

D Dispute. If a dispute arises concerning whether the City or the
Developer or any of Developer’s successors or assigns is in default under this Agreement or
whether any such default has been cured or whether or not a dispute is subject to this Section (a
“Dispute”), then such dispute shall be subject to negotiation between the Parties to this
Agreement, and if then not resolved shall be subject to nonbinding mediation, both as set forth
below, before either Party may institute legal proceedings.

(2)  Negotiation. If a Dispute arises, the Parties agree to negotiate in
good faith to resolve the Dispute. If the negotiations do not resolve the Dispute to the reasonable
satisfaction of the Partics within 15 days from a written request for a negotiation, then each Party
shall give notice to the other Party identifying an official or executive officer who has authority
to resolve the Dispute to meet in person with the other Party’s designated official or executive
officer who is similarly authorized. The designated persons identified by each Party shall meet
in person for one day within the 20-day period following the expiration of the IS-day period and
the designated persons shall attempt in good faith to resolve the Dispute. If the designated
persons are unable to resolve the Dispute, then the Dispute shall be submitted to non-binding
mediation.

(3)  Mediation.

(i) Within 15 days following the designated persons’ meeting
described in Section 8(n)(2), above, either Party may initiate non-binding mediation (the
“Mediation”), conducted by Judicial Arbitration & Mediation Services, Inc. (“JAMS”) or other
agreed upon mediator. Either Party may initiate the Mediation by written notice to the other
Party.

(ii)  The mediator shall be a retired judge or other mediator,
selected by mutual agreement of the Parties, and if they cannot agree within 15 days after the
Mediation notice, the mediator shall be selected through the procedures regularly followed by
JAMS. The Mediation shall be held within 15 days after the Mediator is selected, or a longer
period as the Parties and the mediator mutually decide.

(iii)  If the Dispute is not fully resolved by mutual agreement of
the Parties within 15 days after completion of the Mediation, then either Party may institute legal
proceedings.

(iv)  The Parties shall bear equally the cost of the mediator’s
fees and expenses, but cach Party shall pay its own attorneys” and expert witness fees and any
other associated costs in connection with the mediation.

(4)  Preservation of Rights. Nothing in this Section shall limit a Party’s
right to seek an injunction or restraining order from a court in circumstances where such
equitable relief is deemed necessary by a Party to preserve such Party’s rights.

-10-




(0)  Goveming TLaw. This Agreement and the rights and obligations of the
Parties hereto shall be governed by and construed and enforced in accordance with the laws of
the State of California.

(p) Legal Advice. Each party has received independent legal advice from its
attorneys with respect to the advisability of executing this Agreement and the meaning of the
provisions hereof.

(D Interpretation. The language in all parts of this Agreement shall in all
cases be construed simply, as a whole and in accordance with its fair meaning and not strictly for
or against any Party. The Parties hereto acknowledge and agree that this Agreement has been
prepared jointly by the Parties and has been the subject of arm’s length and careful negotiation
over a considerable period of time, that each Party has independently reviewed this Agreement
with legal counsel, and that each Party has the requisite experience and sophistication to
understand, interpret and agree to the particular language of the provisions hereof. Accordingly,
in the event of an ambiguity in or dispute regarding the interpretation of this Agreement, this
Agreement shall not be interpreted or construed against the Party preparing it, and instead other
rules of interpretation and construction shall be utilized.

[signatures on next page]
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IN WITNESS WHEREOF, the City and the Developer hereto have each executed this
Agreement as of the date first written above.

"City":

CITY OF NEWARK,
a municipal corporation

By:

Alan L. Nagy, Mayor City of Newark

Approved as to Form:

By:

City Attorney

“Developer”:

Newark Enterprise Joint Venture L.LC, a California
limited liability company

By: NMW Newark L1.C
a California limited liability company
its Manager

By: Winter & Associates, LLC,

a California limited liability company
its Managing Member

By:

Ronald Winter
its Managing Member
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EXHIBIT “A” TO AFFORDABLE HOUSING AGREEMENT

LEGAL DESCRIPTION OF PROPERTIES




LEGAL DESCRIFTION
Real property in the City of Newark , County of Alameda, State of Californta, described as follows:
PARCEL ONE:

PARCELS 1, 2 AND 3 OF PARCEL MAP NO. 5019 FILED QUTOBER 22, 1987 IN BOOK 172 OF PARCEL
MAPS, AT PAGE 32, ALAMEDA COUNTY RECORDS.

PARCEL TWO:

A PORTION OF LOTS 14 TG 19, INCLUSIVE, BLOCK 23 (LYING SOUTH ANR SOUTHWEST OF THE
RAILROAD), AND PORTIONS OF CHESTNUT STREET ANDY LAUREL STREET, MAP OF TOWN GF NEWARK,
FILED MAY 6, 1878, MAP BOOK 17, PAGE 10, ALAMEDA COUNTY RECORDS, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE CENTERLINE OF CHESTNUT STREET DISTANT THEREOK NORTH 22°
39" WEST 55.00 FEET FROM THE POINT OF INTERSECTION THEREOF WITH THE CENTERUNE OF
CLARK AVENUE (80.00 FEET WIDE, AS SHOWN ON SAID MAP), SAID POINT OF BEGINNING BEING THE
MOST SOUTHERLY CORNER OF THAT GERTAIN PARCEL OF LAND DESCRIBED IN THE DEED FROM
FRANK STEFFENSEN TO JONES-HAMILTON CO., RECORDED JANUARY 7, 1966, REEL 1679 OR, IMAGE
723, SERTES NO. AY 2085, ALAMEDA COLUNTY RECORDS; THENCE FROM SAID POINT (OJF BEGINNING
ALONG THE SOUTHEASTERN BOUNTIARY LINE OF THE LAST MENTIGNED PARCEL OF LAND NORTH 677
23 70" EAST 341.69 FEET 1O A POINT ON THE WESTERN LINE OF THAT CERTAIN PARCEL OF LAND
DESCRIBED IN THE DEED FROM FRANIK STEFFENSEN TO ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT, RECORDED APRIL 19, 1967, REEL 1949 OR, IMAGE 849, SERIES NO.
AZ 35608, ALAMEDA COUNTY RECORRS; THENCE ALONG THE WESTERN AND NORTHWESTERN LINES
THERFOF, THE TWO FOLLOWING COURSES AND BISTANCES: SOUTH 22° 23" WEST 2121 FEET AND
SOUTH 67° 23" 20" WEST 326,69 FEET TO THE POINT OF INTERSECTION WITH THE CENTERLINE OF
CHESTNUT STREET: THENCE ALONG SAID CENTERLINE OF CHESTNUT STREET NORTH 22¢ 39" WEST
15.00 FEET MORF (R LESS TO THE POINT OF BEGINNING.

092-0116-058 {Affects Parcel 1), 092-0116-059 {Affects Parcel Z) and 092-0116-060 (Affects Parcel 3), as
to Parcel One
092-0116-014, as to Parcel Two



EXHIBIT “B” TO AFFORDABLE HOUSING IMPLEMENTATION AGREEMENT
SITE PLAN

[to be inserted]
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A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfuiness,
accuracy, or validity of that document.

STATE OF CALIFORNIA

COUNTY OF
On , 2015, before me, , a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s} acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is frue and correct.

WITNESS my hand and official seal.

Signature of the Notary Public

068293\6735099v2




RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
NEWARK AUTHORIZING THE MAYOR TO SIGN A
COMMUNITY FINANCING AGREEMENT WITH NEWARK
ENTERPRISE DRIVE JOINT VENTURE, LLC

BE IT RESOLVED by the City Council of the City of Newark that the Mayor of the City
of Newark be and is hereby authorized to sign a Community Financing Agreement with Newark
Enterprise Joint Venture, LLC. regarding provision of certain public facilities and services for the
Dumbarton Transit Oriented Project Specific Plan, said agreement on file in the Office of the
City Clerk.

(FAresENT)




RECORDING FEES
EXEMPT PURSUANT TO
GOVERNMENT CODE §27383

RECORDING REQUESTED BY and
WHEN RECORDED MAIL TO:

Terrence Grindall
Assistant City Manager
City of Newark

37101 Newark Blvd.
Newark, CA 94560-3796

APN: 092-116-060, -058 and -059

SPACE ABOVE THIS LINE FOR RECORDER’S USE

COMMUNITY FINANCING AGREEMENT
BY AND AMONG THE CITY OF NEWARK AND
NEWARK ENTERPRISE JOINT VENTURE LLC,
REGARDING PROVISION OF CERTAIN PUBLIC FACILITIES AND
SERVICES FOR THE DUMBARTON TOD PROJECT SPECIFIC PLAN

This Agreement dated , 2015, (the “Effective Date”) is
entered into by and among the CITY OF NEWARK, a California municipal corporation
(hereinafter "City") and NEWARK ENTERPRISE JOINT VENTURE LLC, a California limited
liability company (“Developer”). City and Developer are, from time to time, hereinafter
referred to individually as a "Party" and collectively as the "Parties.” This Agreement is
entered into on the basis of the following facts, understandings and intentions of the Parties.

RECITALS

A. In September, 2011, the City Council adopted the Dumbarton Transit Oriented
Development (“TOD”) Specific Plan ("Specific Plan"). The real property that is the subject of
this Agreement is the entirety of the approximately 205-acre Specific Plan area, which is
depicted and described on Exhibit A to this Agreement ("Specific Plan Property"), excluding
certain governmental property located thercin. Developer owns the 21-acre site that is located at
8400 Enterprise Drive, comprised of three parcels (APNs 092-116-014, -060, -058 and -059),
and commonly referred to as the Jones-Hamilton site, legally described on Exhibit B to this
Agreement and is referred to herein as "Property.” It is the infent of the City, through the
Specific Plan, to provide a comprehensive, long-term plan that guides future development of the
Specific Plan Property in concert with and in response to the needs of the marketplace. The
Specific Plan establishes a policy and a regulatory framework to guide future development,
including allowable land uses, development regulations, design guidelines, nccessary



infrastructure improvements, and an implementation plan to direct future development of the
Specific Plan Property.

B. In accordance with the California Environmental Quality Act (Pub. Res. Code
Sections 21000 ef seg.) and its Guidelines (C.C.R., Title 14 Sections 15000, et seq.), as each is
amended from time to time ("CEQA™) (defined herein), City certified as adequate and complete
an Bnvironmental Impact Report ("EIR") for the Specific Plan, and the development envisioned
within the Specific Plan. The various property owners may propose to plan, develop, construct,
operate and maintain a mix of residential, commercial, entertainment, retail, office, recreation
and related uses and structures on the Specific Plan Property, as more particularly described in
the EIR ("TOD Project™).

& The City and Developer affirm and agree that the City is not committing or
agreeing to take any particular action(s) or make any particular decision(s) regarding potential
acquisition of the Neighborhood Park (whether by eminent domain or otherwise or any issucs
raised by the City’s consideration of possible acquisition of the Park Site, the Project Approval
Documents or the Project, whether such action(s) or decision(s) would customarily be made by
the City Council, the Planning Commission or any department of the City. Nor is the City
making any representation about any such particular action(s) or decision(s) concerning any
Project Approval Documents, the Project, any Project-related issues, or the possible acquisition
or development of the Park Site.

NOW, THEREFORE, in consideration of the mutual covenants and promises contained
herein and other consideration, the value, legality, and adequacy of which is hereby
acknowledged, the Parties hereby agree as follows:

1.01 Agreed Upon Developer Obligations In order to implement the Specific Plan
and to contribute to the provision of appropriate public improvements and services, the City and
Developer hereby agree to the following contributions by Developer related to the TOD Project:

) Developer has agreed to contribute toward the estimated costs of
the anticipated TOD Project-wide improvements, including the development of a neighborhood
park . Developer’s contribution for each dwelling unit on the Property shall be payable by
Developer to the City at the time of the issuance of the building permit for such dwelling unit, at
the rate and in the fixed amount of Two Thousand Five Hundred Dollars ($2,500.00) per
dwelling unit (without adjustment) (the “Fee™). City agrees that such funds shall only be used
towards the development of the approximately two-acre park (on the Gallade parcel) depicted in
Figure 8.3 of the City’s Dumbarton TOD Specific Plan (the “Neighborhood Park™) as further
described in that certain Updated Park Funding Agreement By and Among the City of Newark
and Newark Enterprise Joint Venture LLC (the “Park Agreement”). Because the timing of
development of the Neighborhood Park is uncertain, the Fees shall be ecarmarked for
development of the Neighborhood Park and not expended on other improvements, as further
described in the Park Agreement. Any fees remaining or collected after completion of
construction of the Neighborhood Park may be used for other infrastructure improvements within
the Specific Plan Area for TOD Project-wide improvements as further described in the Park
Agreement. In no event shall the Fee be paid more than once per dwelling unit.




2) Developer hereby consents to the imposition, creation, or funding
of a duly-established financing district (including but not limited to a Communities Facilities
District pursuant to the Mello Act) on the Property to fund services or facilities, or shall arrange
for an alternative permanent annuity to provide equivalent revenue. The maximum amount of the
assessment, special tax, or annuity shall not exceed Two Hundred Twenty Dollars ($220.00) per
year per residential housing unit, which amount will be adjusted annually to reflect inflation,
based on changes in the United States Bureau of Labor Statistics Cost of Living Index for the SF
Bay Area.

1.02  Amendments of this Agreement.

This Agreement may be amended from time to time only upon the unanimous
written consent of City and Developer.

1.03 Construction. As used in this Agreement, and as the context may require, the
singular includes the plural and vice versa, and the masculine gender includes the feminine and
neuter and vice versa.

1.04 Recordation. The Clerk of the City shall record, within ten (10) days after the
Effective Date, a copy of this Agreement in the Official Records of the Recorder's Office of
Alameda County. Developer shall be responsible for all recordation fees, if any.

1.05 Governing Law. The interpretation, validity, and enforcement of the Agreement
shall be governed by and construed under the laws of the State of California.

1.06 Entire Agreement. This Agreement may be executed in multiple originals, each
of which is deemed to be an original. This Agreement, including these pages and all the exhibits
(set forth below) inclusive, and all documents incorporated by reference herein, constitute the
entire understanding and agreement of the Parties.

1.07 Signatures. The individuals executing this Agreement represent and warrant that
they have the right, power, legal capacity, and authority to enter into and to execute this
Agreement on behalf of the respective legal entities of Developer and City. This Agreement
shall inure to the benefit of and be binding upon the Parties hereto and their respective successors
and assigns.

1.08 Suceessors. This Agreement is intended to run with the land and bind
Developer’s successors-in-interest in the Property. Upon transfer, any success-in-interest shall
be deemed to have accepted the terms and conditions of this Agreement and shall be deemed the
“Developer” and any transferring Developer shall be released under this Agreement for any
obligations arising after the date of transfer.

1.09 Exhibits. The following exhibits are attached to this Agreement and are hereby
incorporated herein by this reference for all purposes as if set forth herein in full:

Exhibit A Legal Description of Specific Plan Property

Exhibit B Legal Description of Property



IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
hereinabove written.

"City" .

CITY OF NEWARK,
a municipal corporation

By:

Alan L. Nagy, Mayor City of Newark

Approved as to Form:

By:

City Attorney

“Developer™:

Newark Enterprise Joint Venture LLC, a California
limited liability company

By: NMW Newark LLC
a California limited liability company
its Manager

By: Winter & Associates, LLC,

a California limited liability company
its Managing Member

By:

Ronald Winter
its Managing Member



Exhibit A

Legal Description

205-acre Dumbarton TOD Specific Plan area
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Exhibit B

Legal Description of Property

LEGAL DESCRIPTION
Real praperty in the City of Newark , Caunty of Alameda, State-of California, described as follows:
PARCEL ONE:

PARCELS 1, 2 AND 3 OF PARCEL MAP NO. 5019 FILED-OCTOBER 22, 1987 IN BOOK 172 OF PARCEL
MAPS, AT PAGE 32, ALAMEDA COUNTY RECGRDS.

PARCEL TWG:

A PORTION OF LOTS 14 TO 19, INCLUSIVE, BLOCK 23 (LYING SOUTH AND SOUTHWEST OF THE
RATLROAD), AND PORTIONS.OF CHESTNUT STREET AND LAUREL STREET, MAP OF TOWN OF NEWARK,
FILED MAY 6, 1878, MAP BOOK 17, PAGE 10, ALAMEDA COUNTY RECORDS, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT Gifl THE CENTERLINE OF CHESTNUT STREET DISTANT THEREON NORTH 22°
39" WEST 55.00 FEET FROM THE POINT OF INTERSECTION THEREOF WITH THE CENTERLINE OF
CLARK AVENUE (80.00 FEET WIDE, AS SHOWN ON SAID MAP), SATD POINT OF BEGINNING BEING THE
MOST SOUTHERLY CORNER OF THAT CFRTAIN PARCEL OF LAND DESCRIBED IN THE DEED FROM
FRAMK STEFFENSEN TO JONES-HAMIL TON CO., RECORDED JANUARY 7, 1966, RFEL 1679 OR, IMAGE
723, SERIES NO. AY 2085, ALAMEDA COUNTY RECORDS; THENCE FROM SAID POINT OF BEGINNING
ALONG THE SOUTHEASTERN BOUNDARY LINE OF THE LAST MENTIONED PARCEL OF LAND NORTH 67°
23' 20" EAST 341.69 FEET TG A POINT ON THE WESTERN LINE OF THAT CERTAIN PARCEL OF LAND
DESCRIBED IN THE DEED FROM FRANK STEFFENSEN TG ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT, RECORDED APRIL 19, 1967, REEL 1949 OR, IMAGE 849, SERTES NO.
AZ 35608, ALAMEDA COUNTY RECORDS; THENCE ALONG THE WESTERN AND NGRTHWESTERN LINES
THEREGF, THE TWO FOLLOWING COURSES AND DISTANCES: SOUTH 23% 23VWEST 4121 FEET ARI}
SOUTH 67° 23" 20" WEST '326.69 FEET TO THE POINT OF INTERSECTION WITH THE CENTERLINE OF
CHESTNUT STREET; THENCE ALGNG SATD CENTERLINE OF CHESTNUT STREET NORTH 22° 39" WEST
15.00 FEET MORE OR LESS TO THE POINT CF BEGINNING.

092-0116-058 (Affects Parcel 1), 092-0116-059 (Affects Parcel 2) and 092-0116-060 (Affects Parcel 3}, as
to Parcel One
092-0116-014, as to Parcel Two




A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

STATE OF CALIFORNIA

COUNTY OF

On , 2015, before me, , a Notary
Public, personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed
the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of the Notary Public

068293%6030949v7




