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PREFACE

This document, together with the Recirculated Draft Environmental Impact Report (RDEIR),
constitutes the Recirculated Final Environmental Impact Report (RFEIR) for the Newark Areas 3 and
4 Specific Plan Project. The Draft EIR was circulated to affected public agencies and interested
parties for a 45-day review period from August 5, 2014 to September 18, 2014. This volume consists
of comments received by the Lead Agency on the Draft EIR during the public review period,
responses to those comments, and revisions to the text of the Draft EIR.

In conformance with the California Environmental Quality Act (CEQA) and the CEQA Guidelines,
the RFEIR provides objective information regarding the environmental consequences of the proposed
project. The RFEIR also examines mitigation measures and alternatives to the project intended to
reduce or eliminate significant environmental impacts. The RFEIR is intended to be used by the City
and any Responsible Agencies in making decisions regarding the project. The CEQA Guidelines
advise that, while the information in the RFEIR does not control the agency’s ultimate discretion on
the project, the agency must respond to each significant effect identified in the RDEIR by making
written findings for each of those significant effects.

According to the State Public Resources Code (Section 21081), no public agency shall approve or
carry out a project for which an environmental impact report has been certified which identifies one
or more significant effects on the environment that would occur if the project is approved or carried
out unless both of the following occur:

() The public agency makes one or more of the following findings with respect to each
significant effect:

(1) Changes or alterations have been required in, or incorporated into, the project which will
mitigate or avoid the significant effect on the environment.

(2) Those changes or alterations are within the responsibility and jurisdiction of another
public agency and have been, or can and should be, adopted by that other agency.

(3) Specific economic, legal, social, technological, or other considerations, including
considerations for the provision of employment opportunities of highly trained workers,
make infeasible the mitigation measures or alternatives identified in the environmental
impact report.

(b) With respect to significant effects which were subject to a finding under paragraph (3) of
subdivision (a), the public agency finds that specific overriding economic, legal, social,
technological, or other benefits of the project outweigh the significant effects on the environment.
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Preface

ORGANIZATION OF THE FINAL EIR

This document, which includes responses to comments and text revisions, has been prepared in
accordance with Section 15088 of the CEQA Guidelines. The Final EIR included the following
sections:

Section 1.0 List of Agencies and Organizations Who Received the Draft EIR
The agencies, organizations, and individuals who received copies of the Draft EIR are listed in
this section.

Section 2.0 List of Comment Letters Received on the Draft EIR
This section contains a list of all parties who submitted written comments on the Draft EIR.

Section 3.0 Responses to Comments Received on the Draft EIR
This section contains written comments received on the Draft EIR and the responses to those
comments.

Section 4.0 Revisions to the Text of the Draft EIR
This section contains text revisions to the Draft EIR. Text revisions can be made as a result of
comments received during the Draft EIR public review process, corrections or clarifications to
the text, or to reflect modifications that have been made to the project to reduce impacts.

Section 5.0 Copies of Comment Letters Received on the Draft EIR
This section contains copies of the full comments letters received.

In accordance with CEQA and the CEQA Guidelines, the FEIR will be made available to the public
prior to the City’s consideration of the Environmental Impact Report. All documents referenced in
this FEIR are available for public review in the City of Newark, Community Development
Department located at 37101 Newark Boulevard during normal business hours and the Newark
Library, a branch of the Alameda County Library located at 6300 Civic Terrace Avenue, on
weekdays during normal business hours.
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APPENDICES
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SECTION 1.0 LIST OF AGENCIES, ORGANIZATIONS, AND
INDIVIDUALS WHO RECEIVED THE DRAFT EIR

Copies of the Recirculated Draft EIR and/or Notice of Availability for the Recirculated Draft EIR

were sent to the following agencies, organizations and individuals:

PUBLIC AGENCIES

Alameda County Department of Environmental Health Services

Alameda County Flood Control District & Water Conservation District

Alameda County Housing Authority

Alameda County Library District

Alameda County Local Agency Formation Commission
Alameda County Mosquito Abatement District
Alameda County Planning Department

Alameda County Resource Conservation District
Alameda County Superintendent of Schools
Alameda County Water District

Altamont Commuter Express/Amtrak

Association of Bay Area Government

Bay Area Air Quality Management District

Bay Area Rapid Transit

California Air Resources Board

California Department of Conservation

California Department of Fish and Wildlife, Region 3
California Department of Food & Agriculture
California Department of Health/Drinking Water
California Department of Housing and Community Development
California Department of Parks and Recreation
California Department of Toxic Substances Control
California Department of Transportation, District 4
California Department of Water Resources
California Highway Patrol

California Integrated Waste Management Board
California Native American Heritage Association
California Office of Emergency Services

California Office of Historic Preservation

California Public Utilities Commission

California Regional Water Quality Control Board, Region 2
California Resources Agency

California State Land Commission

California State Water Resource Control Board

City of Fremont

East Bay Dischargers Authority

East Bay Regional Parks District

Newark Areas 3 and 4 Specific Plan Project
City of Newark 1

Recirculated Final EIR
January 2015



Federal Emergency Management Agency

Fremont-Newark Community College District

Metropolitan Transportation Commission
National Marine Fisheries Service
Newark Unified School District

Regional Water Quality Control Board

San Francisco Bay Conservation and Development Commission

San Francisco Public Utilities Commission
San Francisco Water District

San Mateo County Transit District

Union City Sanitary District

Union City Planning Department

United States Army Corps of Engineers

United States Environmental Protection Agency — Region 9

United States Fish and Wildlife Service
Washington Township Hospital District

ORGANIZATIONS, BUSINESSES, AND INDIVIDUALS

Alameda-Contra Costa Medical Association

Alameda County Transportation Commission

Adams Broadwell Joseph & Cardozo
Andrea Heckman

Andy Francis

AT&T

Bay Area Open Space Council — Greenbelt Alliance

Bill McMillin

Bill Sowa

Bob and Eva Perkins

Carin High

Cargill Inc.

Carpenters 46 Counties Conference Board
Catherine Dorman

Christopher Dolan

Citizens Committee to Complete the Refuge
Clyde Morris

Dan and Gaby Ondrasek

Darlene Sponsel

David Jacuzzi

Eileen McDonald

Elmer and Patti Hebert

Evelyn Cormier

Fernando Cuebas

Fitzgerald Abbott & Beardsley LLP
Frank Noto

Friends of Coyote Hills Community

Lippe Gaffney Wagner LLP
Lozeau Drury LLP

MTC

Margaret Lewis

Mari & Wayne Miller
Mark Crutcher

Matthew Jue

Millicent Malliet

Nadja Adolf

Nelson Saufley

Newark Chamber of Commerce
Ohlone Audubon Society
Pat Danielson

Pat Grywczynsk

Patrice Griffith

Paul Clifford

Paul Higgins

Richard Woon

Rick Waters

Robert Nelson

Russell Blowers

Ryan Smith

Save the Bay

Saye lzuta

Schnitzer Steel Industries
Sharlene Mansfield
Shirley and Briane Sisk
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Gary and Kimberly Carter
Glen Wickizer

Grassetti Environmental Consulting

Greg Scott

H &V Properties
HMH Engineers
Holland & Knight
Hon. Evelio Grillo
Jack Dane

Jack Lyness

James Dunniway Sr.
Jana Sohale

Janice Schaefer
June Smith

League of Women Voters
Linda Patterson

Sierra Club

Silicon Valley Leadership Group
Stephen Flankes

Stephen Pahl

Steve and Kim Innes

Steve Tao

TD Pugh

Terry Roberts

Thomas Clark

Tony Koep

Tri City Ecology Center
Tri-Cities Recycling and Disposal Facility
Vincent Rivero

Wildscape Engineering Services
William Litzner
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SECTION 2.0 LIST OF COMMENT LETTERS RECEIVED ON THE
DRAFT EIR

Shown below is a list of comment letters received on the Recirculated Draft EIR. This list also
identifies the date of the letter received. Complete copies of all the letters are included in Section 5.0
of this Recirculated Final EIR.

Federal and State Agencies

A. United States Fish and Wildlife Service September 19, 2014
B. California Department of Transportation, District 4 September 18, 2014
C. San Francisco Bay Conservation and Development Commission September 18, 2014

Regional and Local Agencies
D. Alameda County Water District September 19, 2014

Organizations, Businesses and Individuals

E. Citizens Committee to Complete the Refuge September 19, 2014
F. Friends of Coyote Hills September 19, 2014
G. San Francisco Baykeeper September 19, 2014
H. Law Offices of Brian Gaffney for
Citizens Committee to Complete the Refuge September 19, 2014
l. Peter Baye September 19, 2014
J. Margaret Lewis September 19, 2014
K. Wayne Miller September 19, 2014
L. Jana Sokale September 19, 2014
Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
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SECTION 3.0 RESPONSES TO COMMENTS RECEIVED ON THE
DRAFT EIR

The following section includes all the comments on the Recirculated Draft EIR that were received by
the City of Newark in letters and emails during the 45-day review period. The comments are
organized under headings containing the source of the letter and the date submitted. The specific
comments from each of the letters or emails are presented as “Comment” with each response to that
specific comment directly following. Each of the letters and emails submitted to the City of Newark
are attached in their entirety (with any enclosed materials) in Section 5.0 of this document.

CEQA Guidelines Section 15086 requires that a local lead agency consult with and request
comments on the Draft EIR prepared for a project of this type from responsible agencies
(government agencies that must approve or permit some aspect of the project), trustee agencies for
resources affected by the project, adjacent cities and counties, and transportation planning agencies.
Section 1.0 of this document lists all of the recipients of the Draft EIR.

Four of the comment letters received are from public agencies, three of whom may be Responsible
Agencies under CEQA for the proposed project. The CEQA Guidelines require that:

A responsible agency or other public agency shall only make substantive comments regarding
those activities involved in the project that are within an area of expertise of the agency or which
are required to be carried out or approved by the responsible agency. Those comments shall be
supported by specific documentation. [§15086(c)]

Regarding mitigation measures identified by commenting public agencies, the CEQA Guidelines
state that:

Prior to the close of the public review period, a responsible agency or trustee agency which has
identified what the agency considers to be significant environmental effects shall advise the lead
agency of those effects. As to those effects relevant to its decisions, if any, on the project, the
responsible or trustee agency shall either submit to the lead agency complete and detailed
performance objectives for mitigation measures addressing those effects or refer the lead agency
to appropriate, readily available guidelines or reference documents concerning mitigation
measures. If the responsible or trustee agency is not aware of mitigation measures that address
identified effects, the responsible or trustee agency shall so state. [§15086(d)]

The CEQA Guidelines state that the lead agency shall evaluate comments on the environmental
issues received from persons who reviewed the Draft EIR and shall prepare a written response to
those comments. The lead agency is also required to provide a written proposed response to a public
agency on comments made by that public agency at least 10 days prior to certifying an environmental
impact report. This Final EIR contains written responses to all comments made on the Draft EIR
received during the advertised 45-day review period. Copies of this Final EIR and/or notices of
availability of the Final EIR have been supplied to all persons and agencies that submitted comments.
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Section 3.0 Responses to Comments Received on the Draft EIR

This following section provides a “MASTER RESPONSE” to the most commonly-raised comments
that were received by the Lead Agency on the Recirculated Draft EIR. This master response has
been prepared to address the related concerns or issues in a single comprehensive manner allowing
reviewers of the Final EIR, including decisions-makers, to derive a complete understanding within
context. In the responses to individual comments that follows this section, the individual comments
pertaining to these issues are referred back to the master responses. By doing this, the Final EIR
avoids repeating responses to the same comments over and over, and the most important issues and
questions receive thorough responses in one place in this document.

Five master responses were prepared, (1) to address whether the EIR is programmatic or project-
level, (2) to address wetland mitigation, (3) to address BCDC jurisdiction, (4) to address sea level
rise, (5) to address the responses to the same comments raised in the 2010 EIR, and (6) to address
Area 4 and the US Fish and Wildlife Service’s Refuge Boundary Expansion Area.

MASTER COMMENT 1: Several comments raise questions regarding which elements of the
project are analyzed at a project level and which elements are receiving programmatic review and
may be subject to tiered review.

MASTER RESPONSE 1: The project being analyzed consists of up to 1,260 new residences,
an elementary school, park, and recreational facility (currently envisioned to be a golf course) in an
area of Newark now known as the Southwest Newark Residential and Recreational Focus Area. At
this time, the developer has requested approval of a Specific Plan (Areas 3 and 4), General Plan Map
amendment (Area 3), Zoning Code amendment (Area 3), conditional use permit (Area 3) and
planned unit development permit (Area 3.) The City and developer have also negotiated a
Development Agreement. Other approvals will be sought (including for example, a tentative map
and conditional use permits for Area 4), at a later time. At the time of preparation of this analysis,
certain elements of the project have been planned in greater detail than others. The elements of the
project are presented in table form at pages S-7 through S-10 of the Recirculated Draft EIR (RDEIR)
together with an explanation of whether each element is analyzed at a site-specific (generally referred
to as a “project” level) level or analyzed more preliminarily as part of a series of actions that are
related geographically. In general, the scope, size, architectural style, and lay-out of the
approximately 585 residential lots in Area 3 are known with greater certainty than the scope, size,
architectural style, and lay-out of the development in Area 4. Additional environmental review for
the construction and occupation of 585 dwelling units in Area 3 is thus not currently contemplated
(although it could occur if new information emerges or the project or surrounding circumstances
change). It is anticipated that additional environmental review may be required for development in
Area 4, if applications for those approvals come forward and an analysis shows that there are impacts
from the proposal that have not been adequately covered in this REIR. The ultimate determination of
whether additional environmental review is required for any element of the project requiring a future
discretionary approval will be made at the time the future discretionary approval is presented to the
lead agency. Whether an element is viewed more conceptually or more specifically at this time does
not turn on whether the City or another agency must issue permits for it. For example, the City will
be issuing a number of approvals for development in Area 4. Rather, it turns on the specificity of
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Section 3.0 Responses to Comments Received on the Draft EIR

information available to the City about changes in in the environment that could result from the
developer’s proposal.

The REIR provides decision makers with sufficient analysis to intelligently consider the
environmental consequences of approving entitlements for all of the elements at their current stage of
planning. For public disclosure reasons, the City has chosen to label the REIR as a part program and
part project EIR. Although such labeling is not legally required, it is intended to make it clearer to
the public which aspects of the project are more conceptual and less detailed at this time based on the
stage of development for each project element. The CEQA Guidelines allow a program EIR to be
prepared “on a series of actions that can be characterized as one large project and are related either:
(1) geographically, (2) as logical parts in the chain of contemplated actions, (3) in connection with
issuance of rules, regulations, plans, or other general criteria to govern the conduct of a continuing
program, or (4) as individual activities carried out under the same authorizing statutory or regulatory
authority and having generally similar environmental effects which can be mitigated in similar
ways.” (CEQA Guidelines § 15168(a).) The series of actions analyzed in the REIR are related
geographically and would occur in connection with the issuance of the Area 3 and 4 Specific Plan,
which establishes criteria for development in the area it covers. Programmatic analysis does not
mean that the City failed to analyze all potential environmental impacts of the project; rather, that the
level of detail of the environmental analysis corresponds to the level of detail known about the
project at this time.

The CEQA Guidelines list advantages that may be provided by preparing a program EIR, including:
(1) an occasion for a more exhaustive consideration of effects and alternatives than would be
practical in an EIR on an individual action, (2) consideration of cumulative impacts that might be
slighted in a case-by-case analysis, (3) avoidance of duplicative reconsideration of basic policy
considerations, (4) allows the lead agency to consider broad policy alternatives and program wide
mitigation measures at an early time when the agency has greater flexibility to deal with basic
problems or cumulative impacts, and (5) reduction in paperwork. (CEQA Guidelines § 15168(b).)
The programmatic portion of the RDEIR provides some of these advantages. First, it allows the City
to consider alternatives to the policies in the proposed Specific Plan for development of Areas 3 and
4 together, which would not be feasible if the City prepared a project-level EIR for the residences in
Area 3 alone. Second, the RDEIR provides the City the information it needs to consider the
cumulative impacts of the maximum amount of development contemplated by the Specific Plan,
which would not be captured by a project-level EIR for residential development in Area 3 alone.
Third, it allows the City to consider alternatives to the Specific Plan as a whole rather than individual
development elements contemplated by the Specific Plan. Finally, the RDEIR reduces paperwork
because any future environmental analysis will be able to tier from it.

The General Plan requires approval of a Specific Plan for development in Areas 3 and 4; the
proposed Specific Plan envisions residential development in Areas 3 and 4, a school and park in Area
3, and a recreation facility in Area 4. The Specific Plan and other applications currently pending
before the City, including the planned development and conditional use permits for Area 3 contains
site-specific detail about the location of the school, park, and residences in Area 3. Accordingly, as
to the residences in Area 3 and the location (but not design) of the school and park, this RDEIR is
intended to provide site-specific environmental review. In contrast, the specific location and number
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Section 3.0 Responses to Comments Received on the Draft EIR

of residences, and location and type of recreation facility in Area 4 are only conceptually known.
Accordingly, the analysis of these elements is programmatic in nature, and based on the potential
environmental impacts of the maximum development permitted by the Specific Plan. Since the exact
design of the proposed development in Area 4 (specific location and number of homes and roads, and
type of recreational facility) are conceptual at this time, analysis of details about these elements is not
possible without speculation. For example, the City cannot analyze the precise impacts to wetlands
from construction in Area 4 until it receives an application to develop residences and a golf course or
other recreational facility in Area, which would include a site-specific plan for these elements. .
Because such details are not now known, the RDEIR assumes that the maximum amount of
development contemplated by the Specific Plan will occur (i.e., the RDEIR’s analysis is based on
filling 85.6 acres of wetlands even though the development of Area 4 may require less fill).

When the City receives detailed applications for development in Area 4, the City would begin its
review with an initial study that looks at the potential impacts to all the resources analyzed under
CEQA. From this initial study, the City would determine whether the proposal is within the scope of
the Specific Plan EIR and would determine the appropriate level of any further environmental review
at that time. The City assumes that the Newark Unified School District also would prepare an initial
study to begin its environmental review of school construction and operation because that is the
course of action recommended by the CEQA Guidelines (see CEQA Guidelines § 15168(c)(1)), but
as an independent agency, the Newark Unified School District will make its own decision regarding
the need for additional environmental review of the school as designed. The RDEIR also contains
information that other agencies may be able to use as they consider whether to grant permits that may
be necessary for the applicant to undertake the development envisioned by the Specific Plan.
(RDEIR at pg. 4-5.)

As discussed above, the City has prepared a program EIR for certain future actions envisioned by the
Specific Plan to study the potential environmental impacts of a decision to approve the Specific Plan
and associated entitlements at the earliest possible time, even though it lacks detailed information to
provide detailed, site-specific analysis. For the same reason, the City cannot say exactly what type of
future environmental review will be required. For example, a future development application to
construct residences in Area 4 could require differing amounts of wetland fill, depending on where
the houses are located. Prior to seeing the site-specific development application, the City cannot say
whether the appropriate future environmental review would be an exemption, addendum, tiered
negative declaration, or a full subsequent or supplemental EIR. Nevertheless, the City has committed
to preparing an initial study to determine the type of further environmental review for all elements of
the Specific Plan analyzed at a programmatic level when it receives a future application for those
elements unless it finds that a proposal would be lawfully exempt from CEQA, a determination that
itself will be subject to public review.

In sum, the RDEIR contains project-level (site-specific) analysis of residential construction in Area 3
and programmatic analysis of construction in Area 4. Combined, the analysis provides the City with
information about the potential environmental impacts of approving the project. Given that the
RDEIR is project-level for residential development in Area 3, the City does not anticipate that further
environmental review will be required when an applicant applies to construct those residences unless
changes or new information suggest the proposal may have new, significant environmental impacts
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Section 3.0 Responses to Comments Received on the Draft EIR

not disclosed in the RDEIR. (See Pub. Resources Code § 21166.) In contrast, the City anticipates
that it and/or another agency will prepare an initial Study to determine what level of additional
environmental review may be necessary before approving the construction of a school and park in
Area 3 and any construction in Area 4, unless the proposal is determined to be exempt from CEQA.
(See CEQA Guidelines 8§ 15168.)

MASTER COMMENT 2:  Numerous comments on the RDEIR involve questions on the
proposed wetland habitat mitigation approach. Specific questions/comments raised include the
following:

1) The Draft EIR does not demonstrate that adequate mitigation is available.

2) The Draft EIR should identify an off-site mitigation site(s).

3) The Draft EIR habitat mitigation quantities do not appear sufficient to compensate for
impacts associated with the fill of wetlands in Area 4.

4) Comments related to available habitat mitigation banks.

5) Comments related to feasibility of off-site mitigation.

MASTER RESPONSE 2:  The RDEIR states that the Area 4 could involve filling up to 85.6
acres of wetlands. In reality, the ultimate proposed fill value, once a specific proposal to develop the
residences allowed by the Specific Plan in Area 4 is designed, could range anywhere from less than
an acre up to the maximum value cited in the RDEIR, depending on the size and location of the
proposed improvements. The ultimate allowable wetland fill also depends on a wide variety of other
factors including availability of on-site uplands for conversion to mitigation wetlands and
maintenance as important upland fringe habitat, availability of off-site wetland mitigation lands,
including approved mitigation banks, and compensatory mitigation ratios required by federal/state
resource/regulatory agencies as part of the Section 404/401 permit process. In short, site planning
and the level of fill within wetlands associated with the proposed improvements in Area 4 is
dependent upon all of these factors.

The RDEIR presently proposes a combination of farmed wetland enhancement (at 0.5:1) and creation
(at 1:1) of new wetlands to replace impacts to wetlands on site, acknowledging that replacement
ratios recommended by the resource/regulatory agencies may differ from a combined mitigation
value of 1.5:1. Even though the mitigation may be implemented over time, it is anticipated that the
mitigation design as provided in a Wetland Mitigation and Monitoring Plan will be presented to the
agencies and approved as a single, comprehensive mitigation plan disclosing all impacts that may
occur for the entire development. These improvements would occur on site, commensurate with the
impact, are anticipated to be fully-functioning wetlands in just a few years, and will be superior to the
existing farmed wetlands. All of these factors were considered when developing the proposed
mitigation ratio presented in the RDEIR along with a consideration of the current ecological services
provided by the potentially affected wetlands, compared to those expected to occur once
enhancement and creation measures are implemented. The existing farmed wetlands on site are
considered to be relatively low quality in part because the entire property, including the vast majority
of wetlands on site, has been maintained in agricultural production for several decades. Thus, despite
the geographic location of the property, the lands have not functioned as transition zone habitat for
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Section 3.0 Responses to Comments Received on the Draft EIR

wildlife for over 70 years. The farmed portions of the property support few if any hydrophytes, are
planted to upland wheat or barley in most years, and are routinely disked to control weeds and
prepare the lands for planting; in the absence of any other approved land use the property will remain
actively farmed and kept in relatively low ecological condition. In sharp contrast, the mitigation
areas are fully anticipated to develop into seasonal wetlands, dominated with native hydrophytes, in a
very short period of time due to the presence of underlying hydric soils and ample opportunities to
supply adequate hydrology for mitigation wetlands.

It is possible that the agencies will prefer that all wetland mitigation be provided at an approved
wetland mitigation bank and there is such a bank with a service area that covers the project site.
Thus, the current mitigation proposal is to provide wetland mitigation through a combination of on-
site enhancement and creation, and purchase of approved mitigation credits at a wetland mitigation
bank with a service area that covers the project site, thus eliminating the geographic restriction to
finding mitigation lands within 10 miles of Newark Area 4.

MASTER COMMENT 3:  Comments were received on the RDEIR regarding the San Francisco
Bay Conservation and Development Commission (BCDC) jurisdiction as it relates to the former duck
clubs within Area 4.

MASTER RESPONSE 3:  Any proposed development will be coordinated with BCDC and
impacts to BCDC jurisdictional areas, if any, would not occur without appropriate permits. As
described in the RDEIR, two of the past land uses within Area 4 included the Pintail Duck Club
(located in the northwestern portion of Area 4) and the Whistling Wings Duck Club (located in the
southeastern portion of Area 4). Both of these resources are used by the U.S. Army Corps of
Engineers to identify Section 10 jurisdiction under the 1899 Rivers and Harbors Act, and to
determine the former historical Bay margin, which is a requirement described in the San Francisco
District Regional Conditions to the recent Nationwide Permit program.

BCDC'’s jurisdiction is established by Government Code section 66610, which states in relevant part
“Im]anaged wetlands consisting of all areas which have been diked off from the bay and have been
maintained during the three years immediately preceding the effective date of the amendment of this
section during the 1969 Regular Session of the Legislature as a duck hunting preserve, game refuge
or for agriculture.” (See Gov’t Code § 66610(d).) The BCDC’s San Francisco Bay Plan (Bay Plan)
defines “managed wetlands” as “areas of historical marshes that have been diked off from the Bay
and are managed for wildlife, primarily waterfowl.” Based on Government Code section 66610 and
BCDC’s definition of “managed wetlands,” managed wetlands subject to BCDC jurisdiction must
meet the following three components: (1) the area was part of the historical marsh of San Francisco
Bay, (2) the area was managed for wildlife, and (3) the area was maintained during the three years
immediately preceding November 11, 1969 as a duck hunting preserve, game refuge, or for
agriculture.

The area formerly known as the Pintail Duck Club does not meet the first requirement to be
“managed wetlands” because it was not part of the historic tidal slough channel network (as shown
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Section 3.0 Responses to Comments Received on the Draft EIR

on U.S. Geodetic Service Nautical Chart 5522 from 1862) and is outside of the Nichols and Wright
Bay Margin (1971).

The area formerly known as the Whistling Wings Duck Club meets the first requirement to be
“managed wetlands” because it was part of the historic slough channels and Bay margin, but does not
meet the second requirement because it was not consistently managed for wildlife year round. The
ponds that were at one time associated with Whistling Wings Duck Club appeared to have been
created by excavating relatively shallow depressions and using the excavated material to create short
berms surrounding the depressions which were seasonally filled with pumped water (pers comm: Joe
Gonzalez, previous farm manager). Thus the water in the ponds was only present for a few months
of the year during the duck hunting season (usually October-January). The remainder of the year, the
ponded depressions were leveled, disked and planted to agricultural crops like the property
surrounding the seasonal depressions. These activities altered site topography and hydrology and
were inconsistent with supporting wildlife. That the phrase “areas managed for wildlife” refers to
locations that were managed for wildlife year round is supported by the Bay Plan, which provides
mapping of managed wetlands around the Bay. According to Plan 7 Map of the Bay Plan, no
managed wetlands exist east of Mowry Slough and southeast of Mowry Avenue, which is Newark
Area 4 (including the area of the former Whistling Duck Club).

Even during the three years immediately preceding November 11, 1969, recent and historical aerial
photographs are inconclusive as to whether the depressions associated with the former Whistling
Wings Duck Club were managed for wildlife. This is because the signatures of the depressions can
still be seen on recent aerial photographs despite being disked and leveled as part of on-going
agricultural activities and do not provide any indication of use on most aerial photos. The most
obvious indication of active use of the depressions for duck hunting can be seen in a 1948 aerial
photograph (Google Earth), which shows berms and ponded water with small islands clearly
indicating Club use that year. In contrast, even though the depressions appear to be present in a
January 26, 1964 aerial photograph (i.e. middle of duck hunting season) and some minor ponding
appears to be present, there is no clear indication of whether these areas were used for duck hunting
(i.e. no duck blind islands can be seen and the area of the depressions only holds a very minor
amount of water) or otherwise managed for wildlife.

Based on review of historical marsh and Bay margin maps, BCDC figures and their definition of
managed wetlands, it appears that no areas of Area 4 meet BCDC’s definition of managed wetlands.
The Pintail Duck Club, which currently ponds water year around and attracts a wide variety of water
birds, was never part of the historical Bay margin using maps adopted by the U.S. Army Corps of
Engineers in defining the extent of their jurisdiction around the Bay. The Whistling Wings Duck
Club was within the historical Bay margin but was never used as a year-around area dedicated to
wildlife management.

MASTER COMMENT 4:  Many comments to the RDEIR involve the question of future sea
level rise from global climate change and the vulnerability of the Specific Plan Area to flood hazards
that may result by such rises in mean sea level. These comments also questioned if the sea level
analysis was still up-to-date since the previous analysis was prepared.
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MASTER RESPONSE 4:  The previously prepared climate change evaluation was updated and
included in Section 4.0 of this document. Overall the conclusions did not change from the previous
analysis.

The City acknowledges, and has disclosed in the DEIR and RDEIR, that various sea level rise
models have been developed by numerous parties, all with varying ranges of projected temporal sea
level rise and varying degrees of uncertainty regarding those ranges. Sea level rise projections have
ranged by more than 50 percent between 2004 and 2013, in part because the projections are based on
complex, interrelated and uncertain variables. As Lead Agency, the City must weigh the various sea-
level rise projections and how uncertain future sea level rise will impact the proposed development
against the more certain environmental impacts of placing additional fill within Area 4 now to
address that uncertain range of sea level rise.

The RDEIR identified a potential increase in mean sea level between 11 inches and 18 inches
(relative to sea level in 2000) by 2050 and an increase in mean sea level between 23 inches and 55
inches by 2100, based on draft guidelines published by the California Climate Action Team (CO-
CAT) in 2009. Four years later (in March 2013), the Coastal and Ocean Working Group of CO-CAT
updated its guidelines for incorporating sea level rise projections into planning and decision making
for projects in California. For areas along California’s coast south of Cape Mendocino:

Time Period Sea Level Rise _ Seg Level Rise _
(Low Range Estimate) | (High Range Estimate)
2000-2030 2 inches 12 inches
2000-2050 5 inches 24 inches
2000-2100 17 inches 66 inches

Given the uncertainty in sea-level rise projections, an estimate of 66 inches of rise by 2100 is as
accurate as an estimate of 55 inches of rise, which is also as accurate as an estimate of 17 inches of
rise.

The California Climate Change Center “assumes that all tide datums, e.g. mean high tide and flood
elevations, will increase by the same amount as mean sea level.”* Proposed minimum floor
elevations provide protection against all of the increased 100-year base flood elevations that result by
adding the widely recognized sea level rise estimates, except for high-range Year 2100 estimates, and
that protection falls within the USFWS’s planning range for Year 2100 eustatic sea level rise.

The project will place fill in conformance with City requirements that all residential building pads be
placed at a minimum elevation of 11.25 feet NGVD with minimum floor elevations at 11.75 feet
NGVD. The current (Year 2000) 100-year stillwater elevation of San Francisco Bay at Mowry
Slough is 8 feet NGVD. Thus the minimum floor elevations will be 3.75 feet (45 inches) above the
Year 2000 100-year base flood elevations.

! Heberger, et al, 2009 “The Impacts of Sea Level Rise on the California Coast. A Paper from [the] California
Climate Exchange Center.”
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Placing an additional 21-24 inches of vertical fill or constructing additional perimeter levees or
floodwalls within Area 4 to meet a higher, yet uncertain sea level rise threshold would create
significant environmental impacts for reasons described in the DEIR and RDEIR. These include
additional truck trips, visual impacts, and the potential to induce additional fill settlement thereby
requiring the placement of even more fill in the future. The City has discretion to weigh these
impacts against those from future projected sea-level rise. Such weighing is consistent with CO-
CAT’s recommendation in their March 2013 Guidelines that “ranges of Sea Level Rise (SLR)...[can
be used] as a starting place [to] select SLR values based on agency and context-specific
considerations of risk tolerance and adaptive capacity.” Further, the Guidelines note that if
additional protection against actual sea level rise is needed in the future, such protection is more
appropriately planned and designed when the level of threat from sea level rise and policy and
technical requirements to meet that threat are better established.

MASTER COMMENT 5: Many comments raise issues that either could have been raised during
the process leading to the certification of the 2010 EIR or were raised, including comments on safety
issues, hazards, transportation, cumulative impact analysis methodology, water quality, hydrology,
climate change, visual resources, and the effectiveness of mitigation measures other than those
addressing trees and the spread of non-native species.

MASTER RESPONSE 5: As noted in the RDEIR (page 2), the 2010 EIR for the Newark Areas 3
and 4 Specific Plan Project (“2010 EIR”) was challenged in a lawsuit, resulting in the need to
recirculate a revised EIR addressing three issues: (1) whether the EIR is intended to be a sole-tier or
a first-tier EIR, or whether different parts of the EIR are intended to be sole-tier or first-tier in nature,
(2) the improper deferral of mitigation of impacts to trees that would be preserved by the project by
mitigation measure BIO-11.1; and (3) improper deferral of mitigation of impacts to sensitive habitats
and special status species due to the potential spread of non-native plant species on the site in
mitigation measure BIO-11.2. The remainder of the 2010 EIR’s analysis and conclusions were
upheld as complying with CEQA. Accordingly, the City amended the previously circulated and
certified EIR to address the court’s concerns and, in the process, updated information as needed to
reflect today’s existing conditions. The remainder of the 2010 EIR is unchanged.

After an EIR has been certified, subjected to litigation, and is recirculated to address specific issues
pursuant to a court order, comments that could have been made or pursued regarding the original EIR
during the administrative process, but were not are waived and barred by CEQA’s statute of
limitations, and cannot be raised in court against the recirculated EIR. Because such comments could
have, but were not raised during the original administrative proceeding, the City does not have to
substantively respond to them in the REIR. Only comments directed at one of the three court-
identified issues, or at the updated information, is relevant at this juncture. The following comments
are examples of those that fall into this category: A-4, B-7, C-1, C-2, C-3, C-4, C-5, D-3, E-7, E-8,
E-13, E-14, E-15, E-16, E-17, E-18, E-19, E-24, E-39, E-55, E-55, E-60, E-61, E-68, E-69, F-2, F-3,
G-4, G-8, G-9, G-10, G-11, G-13, G-14, G-15, G-16, G-17, G-18, G-19, G-20, G-21, G-22, G-23, G-
25, G-26, G-27, G-28, G-29, G-30, G-31, G-32, G-33, G-34, H-17, H-18, H-19, H-20, H-21, H-23,
H-24, H-25, H-27, H-31, H-34, H-38, H-42, H-44, H-48, H-49, H-50, H-53, H-61, H-62, H-63, H-64,
H-66, H-69, H-71, H-73, H-76, H-78, I-1, I-2, I-3, I-4, I-5, I-6, I-7, 1-8, I-9, 1-10, I-11, 1-12, I-13, I-
15, K-2, K-7, K-8, L-6, L-7, L-8, L-9, L-10, L-11, L-12, L-14, L-15, L-16, L-17. The preceding list
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is illustrative and is not exhaustive or exclusive. Even though the City is not required to respond to
such comments, the City has nevertheless addressed them in this RFEIR to facilitate information
disclosure. By offering a substantive response in the interest of fully informing the public and
decision makers, the City does not concede that a legal challenge based on issues that could have
been raised against the 2010 EIR can be asserted now against the REIR.

In addition, many comments submitted on the RDEIR raise issues that were raised during the original
process, and could have been litigated or were litigated and found unmeritorious. These comments
are also barred by CEQA'’s statute of limitations, as well as the doctrine of res judicata. The
following comments are examples of those that fall into this category: A-1, A-3, A-6, E-12, E-20, E-
23, E-25, E-26, E-27, E-28, E-29, E-30, E-31, E-32, E-33, E-34, E-35, E-36, E-37, E-38, E-40, E-45,
E-46, E-47, E-48, E-49, E-51, E-52, E-56, E-58, E-59, E-62, E-63, E-64, E-65, E-66, E-67, E-70, E-
71, E-72, E-73, E-74, E-75, E-76, E-77, E-78, E-79, E-80, E-81, E-82, E-83, E-84, E-85, E-86, E-87,
E-88, E-89, E-90, E-91, E-92, E-93, E-94, E-95, E-96, E-97, E-99, E-100, E-101, E-102, E-103, E-
104, E-105, E-108, E-109, G-2, G-3, G-5, G-6, G-7, G-12, G-35, G-36, G-37, H-26, H-28, H-29, H-
30, H-33, H-36, H-37, H-39, H-40, H-41, H-43, H-46, H-51, H-52, H-54, H-56, H-57, H-70, H-72,
H-74, H-75, 1-14, L-1, L-2, L-3, L-18. The preceding list is illustrative and is not exhaustive or
exclusive. Even though the City is not required to respond to such comments, the City has
nevertheless addressed them in this RFEIR to facilitate information disclosure. By offering a
substantive response in the interest of fully informing the public and decision makers, the City does
not concede that a legal challenge based on issues that were raised and rejected by the court against
the 2010 EIR can be asserted again against the REIR.

Finally, as part of their comments on the recirculated EIR, several of the commenters incorporated by
reference comments they submitted on the 2010 EIR and requested that the City respond to them.
However, where an entire EIR is recirculated, the City is not required to respond to comments
received during the earlier comment period but is only required to respond to the new comments.
Furthermore, to the extent that the comments raised in the earlier comment period were either not
pursued in the litigation or were resolved by that litigation, they are time barred and cannot be raised
again under principles of res judicata.

MASTER COMMENT 6:  Many comments to the RDEIR raised questions regarding the U.S.
Fish & Wildlife Service Don Edwards San Francisco Bay National Wildlife Refuge (Refuge) and
what authority the USFWS has over the portions of Area 4 located within the Refuge Boundary
Expansion Area for the Refuge approved in 1990.

MASTER RESPONSE 6:  The City acknowledges that portions of Area 4 are within the Refuge
Boundary Expansion Area (EA) for the Refuge approved by USFWS in 1990. Pre-approval of the
lands for addition to the Refuge does not grant the Refuge any jurisdictional authority or signify that
the lands will become part of the Refuge. The approved acquisition boundary of the EA totals
approximate 24,500 acres on both sides of San Francisco Bay south of the San Mateo-Hayward
Bridge. The EA does not impose any restrictions on the use or development of land in its
boundaries. Instead, it identifies lands the USFWS could acquire and incorporate into the existing
Refuge if it chose to do so.
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The map and boundary depicted in the 1990 Environmental Assessment identified the property
within the EA boundary, including approximately 320 acres in Area 4, as *“potential additions” to the
Refuge. (Emphasis added.) The EA is designated as “potential” because not all of the lands in the
EA will be added to the Refuge. In fact, the USFWS has stated that no more than 20,000 acres out of
the 24,500 acres identified would be added to the Refuge and the acquisition cost of some of the
lands may too high to allow acquisition. Other reasons that not all the land in the EA may be
acquired include the lack of funding for acquisition and that private landowners may be unwilling to
sell their land. In addition, according to the USFWS, its plans for acquisitions to the Refuge are not
intended to preclude lawful, environmentally sound development, as determined by local
government. In the 20 years since this EA was identified, the USFWS has not pursued any
expansion onto Area 4 lands.

The USFWS completed a Comprehensive Conservation Plan (CCP) for the Don Edwards San
Francisco Bay National Wildlife Refuge (NWR), which consists of the entire Refuge including the
Boundary Expansion Area, in October 2012. The CCP provides the vision and guidance for the
management of Don Edwards San Francisco Bay NWR natural and cultural resources for 15 years.
The CCP is a planning document that applies to the Refuge. The CCP shows lands in the EA
boundary, but has no applicable restrictions on development in the areas within the EA boundary that
are not part of the Refuge. None of the project area, including the land in Area 4 that is in the EA
boundary, is owned by the Refuge. The Refuge thus has no regulatory jurisdiction in Area 4.
Moreover, even though the CCP is not binding on the project, development of the proposed project is
consistent with the CCP. Specifically, much of the land designated for addition to the Refuge is
within the 244 acres that comprise Specific Plan Area 4, Sub Area E. These 244 acres are proposed
for wetland preservation, wetland creation/enhancement or continued agricultural operations. These
uses would be not conflict with the CCP. The remainder of the land in Area 4 that is also in the EA
boundary may be developed, but such development is allowed. As noted above, USFWS
acknowledged that lawful development is permitted on private property in the EA boundary unless
and until it is acquired by the Refuge.

A. RESPONSE TO COMMENTS FROM UNITED STATES FISH AND WILDLIFE
SERVICE, SEPTEMBER 19, 2014

COMMENT A-1: The Don Edwards San Francisco Bay National Wildlife Refuge (Refuge)
appreciates the opportunity to review the REIR for the Newark Areas 3 and 4 Specific Plan. We
reiterate our previous comment that Area 4 should not be developed. The project proposal prescribes
costly artificial flood protection that could be more economically created through restoring portions
of the project area to its natural wetland habitat, thereby ensuring protection from increasing storm
events and sea-level rise as a result of global climate change. Moreover, Area 4 was identified by
Congress in 1990 as important wildlife habitat that should be included within the Refuge.

Furthermore, the ponds adjacent to Area 4 are planned for restoration to tidal influence. Area 4 could
provide valuable ecotonal habitat transitioning from restored wetlands to upland areas. We would
like to reiterate and introduce a number of points as follows.
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e The Bayland Ecosystem Habitat Goals Project (1999) estimates indicate a loss of 79 percent of
tidal marsh habitat since the 1800s, and only 8 percent of the original pre-historical tidal marshes
remain. The project’s proposal simply exacerbates those losses of historic tidal marsh. With the
anticipated fill of wetlands or other potential impacts to endangered species habitat on the project
site, future environmental review should include Endangered Species Act Section 7 consultation
with U.S. Fish and Wildlife Service, Endangered Species Program at the Sacramento Fish and
Wildlife Office, (916) 414-6600. While the RDEIR considers those wetland areas to be filled as
poor or marginal quality due to intensive and ongoing agricultural disturbance, we believe
otherwise. Discontinuing these agricultural activities and removing barriers to the natural flow of
bay water has high potential of restoring these areas to high quality wetland habitat for
endangered species like the salt marsh harvest mouse.

RESPONSE A-1: Please refer to Master Response 6 regarding the issue that portions of Area 4
are within the Refuge Boundary Expansion area for the Refuge approved in
1990.

The City agrees with the commenter that future environmental review for
Area 4 will likely require Endangered Species Act Section 7 consultation with
U.S. Fish and Wildlife Service.

The City agrees with the commenter that portions of Newark Area 4 have the
potential to be restored to higher quality wetlands than currently exists, but
opening up the property to “the natural flow of Bay water” would inundate
the lands under several feet of water thus requiring import of suitable marsh
soils to raise the lands to around the mean high water mark, since the current
land surface elevation is far below that of the adjacent marsh along Mowry
Slough, as well as construction of a flood protection levee around this part of
Area 4.

COMMENT A-2:  Area4 has great potential to provide natural and economical flood protection
from sea-level rise, extreme storm events, and 100-year flooding potential. VVermeer and Rahmstorf
(Vermeer, M., and S. Ralnnstorf. 2009. Global sea level linked to global temperature. Proceedings of
the National Academy of Sciences of the United States of America 106:21527-21532) developed a
sea-level rise model projecting increases from 0.75-1.9 meters by 2100. Parris et al. (2012:10)
(Parris, A., PG. Bromirski, V. Burkett, D. Cayan, M. Culver, J. Hall, R. Horton, K. Knuuti, R. Moss,
J. Obeysekera, A. Ballenger, and J. Weiss. 2012. Global sea level rise scenarios for the US National
Climate Assessment. NOAA Technical Memo OAR CPO-I1. National Oceanic and Atmospheric
Administration, Washington, DC. 37 pp) expressed “very high confidence (>9 in 10 chance) that
global mean sea level will rise at least 0.2 meters (8 inches) and no more than 2.0 meters (6.6 feet) by
2100. Based on the U.S. Fish and Wildlife Service report, “Planning for Climate Change on the
National Wildlife Refuge System”, the Service is directed to explicitly plan for 1-1.5 meter eustatic
sea-level rise by the year 2100. We do not believe the fill estimates are sufficient to address these
sea-level rise estimates.
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RESPONSE A-2: Leaving Area 4 in its existing condition, or restoring portions of the proposed
project area to a natural wetland habitat would not necessarily provide, in and
of itself, “natural” protection against potential sea level rise or an increase in
storm activity should that prove to be a consequence of future climate change.
Existing ground elevations within Area 4 are on the order of zero to 16 feet
NGVD. Without the existing protective levees, a significant portion of this
area would be subject to inundation even by average San Francisco Bay tides.

The City acknowledges that wetland restoration can be a viable means of
minimizing the impact of wind generated waves that might combine with
storm surge, but as noted in the DEIR and RDEIR, that measure of protection
is already provided by the long distance of shallow water associated with the
salt ponds located between the open Bay and Area 4. In its proposed post-
development condition, Area 4 will continue to provide flood protection
against runoff generated from developed and undeveloped areas of the site.

Please refer to Master Response 4.

COMMENT A-3: We do not agree with the REIR’s findings that the project is consistent with
the intent of our Refuge. While Sub Area E is not proposed for development, it is not specifically
proposed for wetland restoration or enhancement. Sub Area C (also within our approved acquisition
boundary) is planned for residential development. A third of Sub Area C is considered wetland, and
thus has the potential to provide endangered species habitat.

RESPONSE A-3: The RDEIR (pg. 21) describes Sub Area E as approximately 244 acres that is
“outside the development envelope and could be utilized for wetland
preservation, wetland creation/enhancement or remain unchanged (continued
agricultural operations).” The portions of Sub Area C not developed with
residential or recreational uses would also be utilized for similar wetland
uses. The exact amount and locations of wetlands that would be avoided or
impacted would be subject to separate future environmental review, both for
the City approvals and any necessary permitting by other agencies. The
wetland preservation/enhancement/creation and agricultural use of all of Sub
Area E and portions of Sub Area C are generally consistent with the intent of
the Refuge.

COMMENT A-4: The wetland mitigation ratio of 1.5:1 is too low, and should be a minimum of
2:1. We believe much of the lands that are currently in agricultural production can be restored to
wetland habitat. In addition upland ecotone needs to be considered in wetland mitigation in order to
provide refugia during high tide and extreme storm events. It is also not clear how on-site mitigated
wetland habitat will be protected in perpetuity. Funding and a long-term plan for these areas need to
be clarified. The REIR also noted that these wetland mitigation areas may be transferred to us. This
is the first time we have any knowledge of this proposal.
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RESPONSE A-4: The provision of upland ecotone has been considered in the wetland
mitigation. Each of the ecosystem services, including upland ecotone, will
be substantially increased by enhancing some of the low-quality farmed
wetlands, and creating new wetlands to high-quality marshes, for two
reasons. First, farming practices will cease to occur within the farmed
wetlands to be provided as mitigation, and second, some areas that are
currently uplands may be converted to wetlands and marshes on site.

The details regarding the funding and conservation mechanism to be used for
the on-site mitigated wetland habitat will be identified as a part of the future,
project-specific environmental review that is completed for the subdivision
and permitting for Area 4 development. The idea that on-site mitigation
wetlands could be transferred to the Refuge is not new to the RDEIR; it was
also identified in the DEIR. The DEIR (pg. 136) identified that “all
created/enhanced habitats will be protected in perpetuity through a
conservation easement, deed restriction, conveyance to a qualified land trust
or the Refuge, or through equivalent means.” Please see Master Response 2,
which addresses the mitigation ratio and the restoration of agricultural land to
wetland habitat.

COMMENT A-5: With regard to invasive plant species, we recommend that the project
incorporate priority invasive plants and management protocols as identified by the California
Invasive Plant Council. Control of invasive plant species needs to be conducted and monitored
beyond the 3-year timeframe suggested in the REIR.

RESPONSE A-5: The future development of an Invasive Species Management Plan will
incorporate and closely follow all applicable weed control measures as
identified by the California Invasive Plant Council. For clarification, weed
monitoring and control measures are to be conducted for a minimum of three
years following grading operations and discontinued only if certain criteria
are met, including significant reduction in the initial extent of invasive
populations and, after three years of intensive control measures, weeds are
shown to be small, stable and not expanding into sensitive habitat areas.

COMMENT A-6: Why were no cumulative biological impacts assessed in the REIR?
Thank you for considering our comments. We recommend that you to contact the U.S. Fish and
Wildlife Service Endangered Species Division in Sacramento to discuss Section 7 consultation
required of any impacts to listed species habitat. Please keep us informed of the EIR process,
especially any future opportunities to provide comment. If you have questions regarding our
comments, please contact Winnie Chan, refuge planner, at 510-792-0222.

RESPONSE A-6: The Draft REIR (pg. 365) includes an evaluation of cumulative biological
impacts, focusing on the projects proposed on large tracts of undeveloped
land (Areas 3 & 4 and Dumbarton TOD development in Newark, and the
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Warms Springs/South Fremont Community Plan in Fremont). The evaluation
included impacts to wetlands, special status species, nesting birds, and
wildlife movement. As described in the RDEIR, the mitigation measures
identified for the proposed project will render the project’s contribution to the
cumulative impact less than cumulatively considerable; therefore, it will have
a less than significant cumulative impact.

B. RESPONSE TO COMMENTS FROM CALIFORNIA DEPARTMENT OF
TRANSPORTATION, SEPTEMBER 18, 2014

COMMENT B-1: Thank you for continuing to include the California Department of
Transportation (Caltrans) in the environmental review process for the project referenced above:
Please refer to our comments on the Notice of Preparation in a letter dated June 6, 2007. We have
reviewed the DREIR and have the following comments to offer.

Traffic Impacts

One of Caltrans' ongoing responsibilities is to collaborate with local agencies to avoid, eliminate, or
reduce to insignificance potential adverse impacts by local development on State highways. The
following are comments on the potential traffic impacts from this project.

1. The Transportation Impact Analysis (TIA), which was completed in 2009, presents two issues:
The counts are at least five years old. Traffic patterns have likely changed, so new counts are needed
for a valid traffic study. Caltrans recommends the TIA be based on more recent counts for it to be
accurate and valid.

The trip generation rates used in TIA are from the 7" Edition of the Institute of Transportation
Engineers (ITE) Trip Generation Manual (Manual). The most recent edition of the Manual is the 9
Edition. Caltrans recommends that the rates used for the TIA be taken from the 9" Edition.

RESPONSE B-1: The commenter requests that new traffic counts be completed for the 2009
TIA to reflect changes to traffic patterns in the project area. As discussed in
Section 3.2 Transportation (pg. 73) of the RDEIR, new AM and PM peak
hour traffic counts were completed in January and May 2014. The new
counts were used as the basis for an updated level of service (LOS) analysis,
along with updated lists of approved and pending projects from the cities of
Newark and Fremont. The results of an updated analysis of existing,
background, and background plus project and cumulative conditions are
included in the RDEIR in Sections 3.2 Transportation and 4.2 Cumulative
Transportation Impacts. The technical memorandum prepared by Hexagon
Transportation Consultants is included as RDEIR Appendix A. A current
freeway impact analysis was also completed, using the method prescribed by
the Alameda County Congestion Management Program (CMP).
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Comparing the trip generation rates of the 7" Edition of the ITE Trip
Generation Manual (used in the RDEIR) with the rates in the 9™ Edition, the
rates for the golf course and elementary school are exactly the same. For the
single family residential uses, the 7" Edition rate is 9.57 daily trips per unit
and the rate in the 9™ Edition is slightly lower, 9.52 trips per unit. Therefore,
the older rates result in 63 more trips being evaluated for the project. For this
reason, the rates used in the RDEIR are considered adequate for the traffic
impact analysis.

COMMENT B-2: 2. A 130,000 square feet office complex was included in the Trip Generation
Estimates. Note 2 in Table 5 states, “The office component was included as part of the proposed
project to provide a more conservative analysis. However, this office use is an existing land use and
not part of the proposed project.” Caltrans recommends this statement be further clarified. Why
would an existing development that generates around 200 peak hour trips be included in the trip
generation estimates and its traffic included in the counts in the proposed project?

RESPONSE B-2: The commenter’s statement is correct that the 2009 TIA included 130,000
square feet of re-occupied office space; however, this office use is no longer
considered part of the project. The re-occupied office space would have
generated 1,431 daily trips, with 202 AM peak hour trips and 194 PM peak
hour trips. To be consistent, the RDEIR traffic analysis update used the same
trip generation. Therefore, the traffic analysis slightly overestimates the
impact of the project.

COMMENT B-3: Lead Agency As the lead agency, the City of Newark (City) is responsible
for project mitigation, including any needed improvements to State highways. The project’s fair
share contribution, financing, scheduling, implementation responsibilities and lead agency
monitoring should be fully discussed for all proposed mitigation measures. This information should
also be presented in the Mitigation Monitoring and Reporting Plan of the environmental document.

RESPONSE B-3: There is one transportation mitigation measure required of the project due to a
project impact at Cherry Street and Mowry Avenue. The intersection would
require an additional left turn lane to the westbound Mowry Avenue
approach. This improvement would require the intersection be re-aligned on
the eastbound and westbound approaches and extensive modifications to the
existing traffic signal. Modification of the intersection would be required
concurrent with the development of Areas 3 & 4 at the developer’s expense.
A Mitigation Monitoring and Reporting Plan has been prepared, includes this
information, and will be adopted as part of the CEQA certification hearing.

COMMENT B-4: Transportation Management Plan (TMP)  If it is determined that traffic
restrictions and detours are needed on or affecting State highways, a TMP or construction TIS may
be required of the developer for approval by Caltrans prior to construction. Traffic Management
Plans must be prepared in accordance with Caltrans' Manual on Uniform Traffic Control Devices.
Further information is available for download at the following web address:
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http://www.dot.ca.gov/hg/traffops/signtech/mutcdsupp/pdf/camutcd2012/Part6.pdf.

Please ensure that such plans are also prepared in accordance with the TMP requirements of the
corresponding jurisdictions. For further TMP assistance, please contact the Caltrans District 4 Office
of Traffic Management Operations at (510) 286-4579.

RESPONSE B-4: Traffic restrictions and detours affecting State highways are not anticipated
for development of Areas 3 and 4; however, if conditions change the
developer will obtain the necessary approvals from Caltrans prior to
construction.

COMMENT B-5: Vehicle Trip Reduction  Caltrans commends the City for its ongoing
progress in locating needed housing, jobs and neighborhood services near major mass transit centers,
with connecting streets configured to facilitate walking and biking. By doing so, the City promotes
mass transit use and reducing regional vehicle miles traveled and traffic impacts on the State
highways.

We also commend and encourage the City to continue developing Travel Demand Management
(TDM) policies to promote usage of nearby public transit lines reduce vehicle trips on the State
Highway System. These policies could include lower parking ratios, car-sharing programs, bicycle
parking and showers for residents and employees, and providing transit passes to residents and
employees, among others.

RESPONSE B-5: Comment noted. The commenter’s concerns will be included in this
Recirculated Final EIR and thus will be before the City’s decision-makers,
the City Council, for their consideration.

COMMENT B-6: Habitat Restoration and Management  Project level activities related to
habitat restoration and management should be done in coordination with local and regional Habitat
Conservation Plans, and with Caltrans where our programs share stewardship responsibilities for
habitats, species, and/or migration routes.

RESPONSE B-6: There are no habitat conservation plans or natural community conservation
plans applicable to the proposed Specific Plan area.

COMMENT B-7: Sea Level Rise The effects of sea level rise may have impacts on
transportation facilities located in the project area. Executive Order (EO) S-13-08 directs State
agencies planning construction projects in areas vulnerable to sea level rise to begin planning for
potential impacts by considering a range of sea level rise scenarios for the years 2050 and 2100.
Higher water levels may increase erosion rates, change environmental characteristics that affect
material durability, lead to increased groundwater levels and change sediment movement along
shores aid at estuaries and river mouths, as well as affect soil pore pressure at dikes and levees on
which transportation facilities are constructed. All these factors must be addressed through
geotechnical and hydrological studies conducted in coordination with Caltrans.
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RESPONSE B-7: The effects of sea level rise have been addressed in Section 4 Cumulative
Impacts of the RDEIR and an updated discussion is included in Master
Response 4 and in Section 4 Revisions to the Text of the RDEIR of this
document. The project does not propose modifications to any State
transportation facilities.

COMMENT B-7: Traffic Impact Fees  Please identify traffic impact fees to be used for
project mitigation. Development plans should require traffic impact fees based on projected traffic
and/or based op associated cost estimates for public transportation facilities necessitated by
development. Scheduling and costs associated with planned improvements on State ROW should be
listed, in addition to identifying viable funding sources correlated to the pace of improvements for
roadway improvements, if any.

Should you have any questions regarding this letter, please contact: Brian Brandert of my staff at
(510) 286-5505 or brian.brandert@dot.ca.gov.

RESPONSE B-8: There are no required or planned improvements on State rights-of-way as a
part of Newark Areas 3 and 4.

C. RESPONSE TO COMMENTS FROM SAN FRANCISCO BAY CONSERVATION
AND DEVELOPMENT COMMISSION, SEPTEMBER 18, 2014

COMMENT C-1: Thank you for the opportunity to comment on the Recirculated
Environmental Impact Report for the Newark Areas 3 & 4 Specific Plan. This letter sets forth the
comments of the staff of the BCDC, as distinguished from the Commission itself. The comments set
forth below are based on the Commission’s enabling legislation, the McAteer-Petris Act (MP A),
Cal. Government Code 8 66600 et seq., the regulations that the Commission has adopted to
implement that law (Cal. Code of Regulations, Title 14, Div. 5), and relevant findings and policies of
the Commission’s San Francisco Bay Plan (Bay Plan). As a permitting authority along the San
Francisco Bay shoreline, the BCDC is responsible for granting or denying permits for any proposed
fill (earth or any other substance or material, including pilings or structures placed on pilings, and
floating structures moored for extended periods), extraction of materials or change in use of any
water, land or structure within the Commission’s jurisdiction.

Jurisdiction and Authority. BCDC’s jurisdiction over San Francisco Bay extends over Bay tidal
areas up to the mean high tide level, including all sloughs, and in marshlands up to five feet above
mean sea level; a shoreline band consisting of territory located between the shoreline of the Bay and
100 feet landward and parallel to the shoreline; salt ponds; managed wetlands (areas diked from the
Bay and managed as duck clubs); and certain waterways tributary to the Bay, specifically as
mentioned in MPA 8§ 66610(e)(1), “Plummer Creek in Alameda County, to the eastern limits of the
saltponds ....”. In addition to said MPA language staff has determined that the Commission’s Bay
jurisdiction within the area of the General Plan Tune Up includes ... on Mowry Slough [extending
to] culvert at Mowry Avenue bridge crossing” (Inquiry File AL.AA.6516.1 File 5, Lacko, 2004) and
“At bend in channel near Plummer Creek” (Inquiry File AL.HY.6801.1 FILE 3, Permit M81-14)
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Furthermore, as has been previously noted in other letters to the City of Newark, BCDC maintains it
likely has managed wetlands authority in some parts of the project area (the former Pintail and
Whistling Wing Duck Clubs).

e Any project proposed within the Commission’s managed wetlands jurisdiction must be
authorized by the Commission pursuant to a Commission permit, and the Commission will
use relevant provisions of the MPA as well as the managed wetlands policy, along with other
relevant policies in the Bay Plan, to evaluate the project. The Commission can grant a permit
for a project if it finds that the project is either (1) necessary to the health, safety or welfare of
the public in the entire Bay Area, or (2) is consistent with the provisions of the MPA and the
Bay Plan.

RESPONSE C-1: Please refer to Master Response 3.

COMMENT C-2: Climate Change and Safety of Fills. It appears that some areas within the
plan area and along the adjacent shoreline that are within the Commission’s jurisdiction may be
vulnerable to projected sea level rise. Staff recommends that a robust analysis of the effects of sea
level rise based on the latest data from the National Oceanic Atmospheric Administration Coastal
Services Center on sea level rise vulnerability be used, and that the latest science-based sea level rise
projections for the area be utilized when considering the vulnerability of the project areas to sea level
rise.

The Bay Plan policies on the safety of fills state that, “Adequate measures should be provided to
prevent damage from sea level rise and storm activity that may occur on fill or near the shoreline
over the expected life of a project.” Projects in BCDC jurisdiction that involve Bay fill or fill within
managed wetlands must be consistent with the Bay Plan policies on the safety of fills and shoreline
protection and it is likely that many of the proposed structures within the Specific Plans would be
expected to last until 2100. These policies apply to proposals for fill within the Commission’s
Managed Wetland jurisdiction.

RESPONSE C-2: Please refer to Master Response 4 regarding sea level rise and Master
Response 3 regarding BCDC jurisdiction.

COMMENT C-3: Public Access. Section 66602 of the McAteer-Petris Act states, in part, that
“existing public access to the shoreline and waters of the San Francisco Bay is inadequate and that
maximum feasible public access, consistent with a proposed project, should be provided.”
Furthermore, the McAteer-Petris Act authorizes the placement of fill in the Bay only for water-
oriented uses or minor fill for improving shoreline appearance or public access. The MPA, at section
66602.1, also requires that in managed wetlands “in any such areas are authorized to be developed
and used for other purposes, the development should provide the maximum public access to the Bay,
consistent with the project ...”

Development policies for areas identified in the FEIR that are within BCDC’s jurisdiction should be
consistent with BCDC’s public access requirements and not preclude, “maximum feasible access to
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and along the waterfront and on any permitted fills should be provided in and through every new
development in the Bay or on the shoreline ....and maximum access, consistent with the project” in
areas of managed wetlands approved for development.

RESPONSE C-3: Please refer to Master Response 4.

COMMENT C-4: Fill. Section 66605 of the McAteer-Petris Act states that fill in San Francisco
Bay should only be authorized when: (1) the public benefits from the fill clearly exceed the public
detriment from the loss of water area; (2) no upland alternative location is available for the project
purpose; (3) the fill is the minimum amount necessary to achieve the purpose of the fill; (4) the fill
will minimize harmful effects to the Bay; and (5) that the fill should be constructed in accordance
with sound safety standards. If the proposed project would involve fill in the Bay, the project
proponent will need to show that fill associated with the project meets all of the above listed criteria.

RESPONSE C-4: Comment noted. The exact amount of fill required for development in Area 4
will be determined when future discretionary approvals to develop the
residences and/or a golf course or other form of recreation in Area 4 are
proposed. All future discretionary approvals would be subject to additional
environmental review in compliance with CEQA Guidelines Section 15168.

COMMENT C-5: Water Quality. The Bay Plan’s policies on water quality state that, “new
projects should be sited, designed, constructed and maintained to prevent, or if prevention is
infeasible, to minimize the discharge of pollutants to the Bay ....” Additionally, in order to protect
the Bay from the water quality impacts of nonpoint source pollution, “new development should be
sited and designed consistent with standards in municipal storm water permits and state and regional
storm water management guidelines ...To offset the impacts from increased impervious areas and
land disturbances, vegetated swales, permeable pavement materials, preservation of existing trees
and vegetation, planting native vegetation and other appropriate measures should be evaluated and
implemented where appropriate ...”

Thank you for your careful consideration of the foregoing comments on the Recirculated Final
Environmental Impact Report of Newark Areas 3 and 4 Specific Plan Project. If you have any
questions please contact me directly at (415) 352-3667.

RESPONSE C-5: The RDEIR, in Section 3.8, Hydrology, Flooding and Water Quality,
evaluates the potential for the Project to impact waters flowing into the San
Francisco Bay and imposes mitigation measures to reduce any potential
impacts to a less than significant level.

D. RESPONSE TO COMMENTS FROM ALAMEDA COUNTY WATER DISTRICT,
SEPTEMBER 19, 2014

COMMENT D-1: The Alameda County Water District (ACWD) wishes to thank you for the
opportunity to comment on the “Draft Recirculated Environmental Impact Report for Newark Areas
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3 and 4 Specific Plan Project.” ACWD has reviewed the Draft Recirculated Environmental Impact
Report (REIR) and would appreciate your consideration of the following comments:

1. Utilities and Service Systems - Water Supply:

a. Water Supply Shortage Emergency: The ACWD service area and the State of California are
currently experiencing a water supply shortage emergency. ACWD has taken steps to encourage
water use reductions throughout the service area. On March 13, 2014, ACWD declared a water
shortage emergency and adopted ACWD Ordinance No. 2014-01, imposing broad water use
restrictions, water use prohibitions, and other measures, including restrictions on water use for
purposes other than domestic use, public health, and fire protection. These restrictions will remain in
place through the end of the water shortage emergency. In addition, ACWD may adopt additional
water use restrictions or implement other measures should they become necessary.

RESPONSE D-1: The comment is noted. As described in the RDEIR (pg. 312) the project’s
water supply assessment included provisions for additional water
conservation measures imposed by ACWD, as a condition of project
approval, in the event of current and future water supply shortages. The
RDEIR also includes the option of the project funding off-site water
conservation measures sufficient to offset up to 100% of the project water
demand. Through these measures, the project would not require water
supplies in excess of available existing entitlements and resources. In April
2014, ACWD confirmed that existing and future water supplies were
projected to be adequate for the project.

COMMENT D-2: b. Water Supply Assessment: California Water Code Section 10910 (from SB
610) requires a Water Supply Assessment (WSA) for projects with water demands at or exceeding
the equivalent of 500 residential units. The WSA evaluates the expected future water demands of the
service area, including the expected water demands due to the project development, in comparison to
the existing and expected future water supply.

For all developments, ACWD works with the cities in our service area to identify when projects meet
this WSA threshold prescribed in the Water Code. Additionally, ACWD reviews all development
projects during CEQA (e.g., Draft Mitigated Negative Declarations or Draft Environmental Impact
Reports) to compare a project's proposed water demands to ACWD's water demand forecasts.

Because the Newark Areas 3 & 4 project meets this WSA threshold, in 2008 ACWD prepared a
WSA for the Newark Areas 3 & 4. As described in the REIR, the WSA was based on water supply
and demand assumptions documented in ACWD’ 2006-2010 Urban Water Management Plan
(UWMP). A key conclusion of the WSA was that: (1) ACWD had incorporated the future water
demands for this site into our demand forecasts; and (2) existing and future water supplies were
projected to be adequate for the expected growth due to this project. The District-wide water supply
and demand assumptions were updated by ACWD in the 2010-2015 UWMP, and based on the 2010-
2015 UWMP, in April 2014 ACWD confirmed the validity of the conclusions of the 2008 WSA.
However, due to the on-going drought and other factors, ACWD anticipates that the water supply
reliability assumptions of its water supply sources may be further revised by the California
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Department of Water Resources, San Francisco Public Utilities Commission and ACWD's analyses
of local hydrologic conditions. In the event that future analyses by ACWD indicates that projected
water supplies are not sufficient to meet the needs of the Area 3 and 4 demands, ACWD may impose
conditions that go beyond the water supply and conservation measures identified in the REIR and
WSA as a condition of water service.

RESPONSE D-2: The severity of the current drought is acknowledged. Please refer to the
response to Comment D-1.

COMMENT D-3: c. Non-Potable Water Supply: On page 305 of the REIR, it is stated that
irrigation needs of Areas 3 and 4 will be switched over to reclaimed water service at the time
reclaimed water becomes available. It also stated that "potable water and possibly (emphasis added)
groundwater from an on site well located within Area 4 will be used for all golf course irrigation and
public park needs.” In order to reduce demands on the potable water system, the REIR should
provide a firm commitment for the use of a non-potable supply (e.g., groundwater) as a source for
golf course irrigation and other large landscape demands until such time that reclaimed water
becomes available.

RESPONSE D-3: The project commits to using groundwater from an on-site well as a water
source other than potable water for golf course irrigation or other large
landscape demands until such time that reclaimed water becomes available.
The text of the RDEIR has been revised to clarify this issue, as shown in
Section 4, Revisions to the Text of the Draft REIR.

E. RESPONSE TO COMMENTS FROM CITIZENS COMMITTEE TO COMPLETE
THE REFUGE, SEPTEMBER 19, 2014

COMMENT E-1: This responds to the REIR for the proposed specific plan for Areas 3 & 4 in
Newark, CA. Areas 3 and 4 comprise approximately 850 acres of land (estimates vary from 850
acres to 856 acres within the REIR and Specific Plan) located at the western edge of the City of
Newark and bounded on the north by Mowry Avenue, to the east by Cherry Street, to the south by
Stevenson Boulevard, and to the west by Mowry Slough.

The Citizens Committee to Complete the Refuge (CCCR) thanks you for the opportunity to review
and comment on the REIR for the Area 3 and 4 Specific Plan Project REIR. Attorney Brian Gaffney,
Coastal Ecologist and Botanist Dr. Peter Baye, and Wildlife Biologist Jana Sokale have prepared
substantive comments on behalf of CCCR and submitted letters under separate cover. Based upon
our review of the REIR we find it contains serious omissions, inaccuracies, and flaws that must be
rectified to comply with California Environmental Quality Act (CEQA) requirements. For these
reasons, as well as those articulated in the letters submitted by Brian Gaffney, Dr. Peter Baye, and
Jana Sokale, Wayne Miller, as well as the letter submitted by San Francisco Baykeeper, and
regulatory and resource agencies, we urge the City to correct the fatal flaws of this REIR. These
flaws must be rectified and the City must re-circulate a revised document.
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RESPONSE E-1: Response to the comment letters listed above are provided in this Final REIR
document. The comments did not raise any issues indicating a new
significant adverse impact or impact of substantially greater severity than had
previously been identified in the RDEIR. Therefore, recirculation of the EIR
is not required. Please see Master Response 5.

COMMENT E-2: REIR Purpose: The REIR states, page S-4:

For information purposes, this EIR identifies when the analysis is at a project-level, as it is for many
of these approvals, and at a program-level, which it is for certain additional approvals necessary to
implement development at a site-specific level, chiefly in Area 4...

...Analysis of detailed, site-specific information about the school in Area 3 and the residential and
golf course development in Area 4 must await the future proposals about whether and how to
proceed with those plans, and any required future environmental review can be deferred until such
time as the lead agency is presented with a proposal for a more specific improvement.

1. The REIR then provides a table (pages S-7 to S-10) that is supposed to provide clarity as to what
components of the proposed development are evaluated at a “project” or “programmatic” level.
This table only serves to further confuse the issue. As just one example, and specific to Area 4,
the table lists the Specific Plan as being a “discretionary approval included in project level
analysis.” What does this mean?

RESPONSE E-2: The Specific Plan is a program-level planning document that provides high-
level land use guidance for development in Areas 3 and 4. To the extent the
Specific Plan itself is part of the “project,” this REIR provides sufficient
environment review to support its adoption as a project EIR. Refer also to
Master Response 1.

COMMENT E-3: 2. How can the Specific Plan, the overarching plan of development for Area
4 (and Area 3), fall under “project level analysis,” when analysis of the “physical change in
environment,” e.g. fill of wetlands within Area 4, falls under the category of “program level
analysis?”

RESPONSE E-3: To the extent it is part of the project, the Specific Plan as a document is
analyzed at a project level. Certain physical changes to the environment
arising from implementation of the Specific Plan are also studied at a project
level (chiefly in Area 3). Other physical changes are assessed more
conceptually and thus programmatically. As described above in Response E-
2, the Specific Plan is the strategy for the overall development of Areas 3 &
4. The RDEIR evaluates the impacts of development commensurate with the
level of detail available. The RDEIR describes the maximum acreage of
wetlands that could be impacted in Area 4 and how wetland impacts would be
mitigated. The Specific Plan is not a project-level development proposal for
Area 4, however, and thus does not define the specifics or the layout of land
uses in Area 4. When such a proposal for Area 4 is submitted, the City will
be able to conduct subsequent, project-level review that would define the
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details of any impact further and how the precise project-level impact would
be mitigated. Refer also to Master Response 1.

COMMENT E-4: REIR text, page S-4 states:

When, as here, a lead agency anticipates using the tiering process in connection with an EIR for a
large-scale planning approval, such as a specific plan, detailed, site-specific information may not be
available for all reasonably foreseeable improvements. That is true here for the proposed residential
and golf course development in Area 4 as well as for the development of a school in Area 3, the
design and size of which is not known at this time. Analysis of detailed, site-specific information
about the school in Area 3 and the residential and golf course development in Area 4 must await the
future proposals about whether and how to proceed with those plans, and any required future
environmental review can be deferred until such time as the lead agency is presented with a proposal
for a more specific improvement. [emphasis added]

This seems to acknowledge that the specific area plan is lacking in specific details for major
components of the project. REIR text on page S-5, only further confuses the issue:

With respect to elements evaluated at a project level, it is anticipated that this EIR will be adequate to
address the significant environmental impacts of currently pending and future discretionary approvals
required for that element to be constructed and operated. [emphasis added]

3. The salient question is, and has always been, not whether the various mentioned discretionary
approvals should be considered a “project” under CEQA (815378), thus requiring environmental
review, but whether the REIR actually includes an adequate disclosure of environmental impacts and
their review and mitigation within the current process. The public has the right to know what specific
elements of the Specific Area Plan will be subject to additional review and analysis, whether
additional mitigation measures will be proposed, and whether there will be an opportunity for
additional public comment.

RESPONSE E-4: The RDEIR provides a detailed description, both in text and table form, of the
project elements that are analyzed at a project level. For elements analyzed at
a project level, no additional review is assumed unless there are changes in
the proposal or circumstances in which it is proposed. The REIR also
provides a detailed description, both in text and table form, of the project
elements that are analyzed at a program level. For these elements, additional
review and analysis will be conducted as required by CEQA Guideline
15168. Refer also to Master Response 1.

COMMENT E-5: The text of the REIR, page S-10 says specifically:

In Area 4, the EIR provides a programmatic level of analysis of the environmental impacts from the
construction and operation of new houses and a golf course, including analysis of impacts on
wetlands, burrowing owls, salt marsh harvest mice, wandering shrew, water birds, special status plant
species, trees, archeological resources, geotechnical resources related to liquefaction, undocumented
fill, differential settlement, and corrosive soils, and potential hazardous materials. Because the
analysis is at a programmatic level for Area 4, it is likely that CEQA will require tiering from this
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EIR to prepare project-level analysis prior to approving a tentative map for residential development
or a use permit for a golf course or other recreational activity in Area 4. [emphasis added]

4. Based upon this statement, it is unclear if the level of analysis for the following environmental
impacts is believed to be sufficiently detailed, or whether the City intends to conduct additional
environmental review for the following environmental impacts for construction of a school in Area 3,
residential development in Area 4, or golf course or some other form of recreation in Area 4:

. aesthetics and visual resources

. air quality

. cultural resources (not archaeological)

. energy

. hydrology, flooding, and water quality

. hazards and hazardous materials

. land use

. noise

. public services

. water supply and utilities and service systems

Please clarify whether the environmental impacts (bulleted above) will be analyzed in more detail in
the future? Please also confirm that additional environmental analysis and detailed information will
be provided for the issues identified in the paragraph above.

RESPONSE E-5: As described in detail in the RDEIR, when the future discretionary approvals
to develop the school in Area 3, residential in Area 4 and a golf course or
other form of recreation in Area 4 are proposed, the City of Newark or the
appropriate decision-making agency would evaluate the proposal, in light of
the RDEIR and in compliance with CEQA Guidelines Section 15168, to
determine the level of tiered review required. At that time, all issues subject
to CEQA, including all of the issues defined in the above bulleted list, would
be evaluated to determine whether and what level of additional review is
necessary.

COMMENT E-6: 5. Page 4 of the REIR states that in addition to construction of the school in
Area 3, construction and occupation of new residences in Area 4, and construction and operation of a
golf course or other recreational facility in Area 4, the construction of the Stevenson Boulevard
overcrossing, the Mowry Avenue EVA access and the relocation of the PG&E transmission lines in
Area 4 have been analyzed a the programmatic level. Will additional review provide opportunities
for public comment under CEQA?

RESPONSE E-6: Opportunities for public review are part of the CEQA process. As specific
proposals come forward that include new residences in Area 4, the
overcrossing, the EVA access, and relocation of the PG&E transmission lines,
the lead agency for each of those project elements would provide public
review and noticing as applicable to the applicable CEQA and project
consideration processes.
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COMMENT E-7: 6. With regard to the construction and occupation of new residences in Area
4, is the filing of more than one Tentative Tract Map anticipated? Is submission of a Tentative Tract
Map the only trigger for additional environmental review of construction and occupation of new
residences within Area 4?

RESPONSE E-7: At this time, it is unknown whether one or more Tentative Tract Maps would
be proposed for Area 4. As described in the RDEIR, the construction and
occupation of residences in Area 4 may require rezoning of Area 4, Planned
Unit Development and Conditional Use Permits, permits for filling of
jurisdictional wetlands, addition of Area 4 to the Union Sanitary District, a
BCDC Shoreline Band Permit, as well as one or more Tentative Maps. Each
of these discretionary approvals would be subject to additional environmental
review in compliance with CEQA Guidelines Section 15168.

COMMENT E-8: 7. Would additional review be triggered for all parcels proposed for
residential development within Area 4, or only for those parcels with wetlands? Will parcels that
don't have wetlands but support special status species also receive additional environmental review?

RESPONSE E-8: Please refer to Response E-7.

COMMENT E-9: 8. Please identify if there are triggers for additional CEQA review other than
the filing of a Tentative Tract Map, (e.g. Planned Unit Development Permit or Conditional Use
Permit) and as important, please indicate whether additional opportunities for public comment under
CEQA will be available.

RESPONSE E-9: Please refer to Responses E6 and E-7 as well as the Project Elements table in
the Summary of RDEIR for a description of discretionary approvals that
would be subject to additional environmental review, in compliance with
CEQA Guidelines Section 15168.

COMMENT E-10: 9. Please indicate what assurances can be provided to the public, that as
project specific information becomes available, the public will be afforded additional opportunities to
provide comment under CEQA.

RESPONSE E-10:  The tiering process is described in detail in the RDEIR summary, project
description, and in the various impact and mitigation discussions. The City of
Newark commits to abiding by the CEQA process described in the RDEIR
and the CEQA Guidelines, and it is assumed that other agencies using the
RDEIR as a program-level CEQA review would abide by legally mandated
CEQA noticing and public comment periods.

COMMENT E-10: Introduction: The REIR concisely and adequately describes the requirement
of the California Environmental Quality Act (CEQA) to prepare and EIR and the function of an EIR
—that it is an “informational document, which will inform public agency decision makers, and the

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 30 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

public of the significant environmental effects of a project, identify possible ways to minimize the
significant effects, and describe reasonable alternatives to the project” §15121(a). Also that certain
types of “projects” such as those pertaining to the adoption or amendment of a comprehensive zoning
ordinance or local general plan, don’t require an EIR be as detailed as an EIR on a specific project
that might follow §15146 (b). And that:

An EIR should be prepared with a sufficient degree of analysis to provide decision makers with
information which enable them to make a decision which intelligently considers environmental
consequences. An evaluation of the environmental effects of the proposed project need not be
exhaustive, but the sufficiency of an EIR is to be reviewed in light of what is reasonably feasible.
Disagreement among experts does not make an EIR inadequate, but the EIR should summarize the
main points of disagreement among the experts. The courts have looked not for perfection, but for
adequacy, completeness, and a good-faith effort at full disclosure. [emphasis added]

The REIR fails to meet these requirements as we will discuss in sections to follow.
Reference Availability:

10. To facilitate public review, and to ensure pertinent information is preserved for future decision-
makers, staff, regulatory and resource agencies, and the public, all studies and consultant reports
referred to in the REIR and relied upon for the identification of environmental impacts, the analysis
of those impacts, and mitigation measures proposed to reduce the adverse effects of those impacts,
should be grouped together as appendices and attached to this REIR. The REIR references several
reports that were included as appendices to the Draft EIR, but does not incorporate them into the
current environmental review document. One has to hunt around the City's website to try to track
them down. The following documents/reports are referred to in the REIR and should be incorporated
into the appendices of the REIR:

* Appendix A of the DEIR - Newark Areas 3 & 4 Specific Area Plan - shouldn't the REIR instead
be referring to Appendix H (of the REIR) instead of referring back to the Specific Plan of the
DEIR

* Appendix B of the DEIR - Congestion Management Analysis - also referred to as the
Transportation Impact Analysis

» Appendix C of the DEIR - Air Quality Analysis

* Appendix D of the DEIR - Environmental Noise Assessment

» Appendix E of the DEIR - Biological Resources Report

» Appendix F of the DEIR - Geotechnical Feasibility Evaluation

* Appendix G of the DEIR - Hydrology and Water Quality Report

* Appendix H of the DEIR - Hazardous Materials

* Appendix | of the DEIR - Water Supply Assessment

* Appendix J of the DEIR - The NOP and public responses to the NOP

RESPONSE E-11:  To prevent confusion, the RDEIR appendices were comprised of new,
updated, and supplemented material forming the basis of the RDEIR
analyses. The only exception was the Areas 3 & 4 Specific Plan, which was
included as RDEIR Appendix H. The RDEIR reference to the Specific Plan
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in Appendix A to the DEIR was a typo; it should have referred to RDEIR
Appendix H. The Draft RDEIR will be revised to correct the reference.
Refer to Section 4.0 Revisions to the Text of the Recirculated Draft EIR.

As described in the RDEIR (pg. S-3) and in each separate resource section,
information from the appendices to the Draft and Final EIRs is summarized in
the REIR and these appendices are available at the City of Newark
Community Development Department and on the City’s website.

COMMENT E-12:  Project Description: Area 3 is approximately 296 acres and the portion of
land bounded by Mowry Avenue, Cherry Street, Stevenson Boulevard, and the Union Pacific
Railroad tracks. The general plan designation for this portion of the specific plan is Special Business
Park, Public Open Space, and Public Institutional (REIR, page 11). The area is zoned Industrial
Technology Park and High Technology Park with Open Space/Parks. The current Specific Plan
proposal only addresses re-designation of 78 acres located in the southeastern-most corner of the site
from Special Industrial to Low-Medium Density Residential. A Planned Unit Development Map
would divide the property into 588 parcels, that include 585 residential lots, two open space parcels,
and a 9-acre school/park site (located on the northeastern corner of Sub Area A). The proposed
overall housing density would be 13.4 dwelling unit per net acre.

Area 4 is approximately 560 acres (552 acres is also used) of land surrounded by Mowry Avenue, the
Union Pacific Railroad tracks, Stevenson Boulevard, and Mowry Slough. Area 4 is planned for high-
quality low-density residential use (4.2-8.5 units per acre), an 18-hole golf course, and open space.
The current land use designation is low-density residential. The current zoning is agricultural except
for a small area of General Industrial near the current terminus of Stevenson Blvd. The zoning for
Sub Areas B and C would be amended to Residential District R. The Specific Plan proposes up to
316 acres of developed area, including upscale single family detached housing in Sub Areas B and C,
a potential golf course or other undefined recreational uses in Sub Areas B and D. Sub Area E (244
acres) is outside of the proposed development envelope and could remain agricultural or be used for
wetland preservation and wetland mitigation to off-set the adverse impacts of the proposed
development.

Only development envelopes are provided for Sub Areas B, C, and D. The Specific Plan REIR
provides no specifics regarding how the Sub Areas might be developed other than Sub Area B is
strictly residential, Sub Area C could be both residential and golf course (or some other form of
recreational use), and Sub Area D could be used for golf course or an unspecified recreational use,
but not residential. The quantity of wetlands that could be filled ranges from 0 to 86 acres. The
REIR states, “This EIR will evaluate the full range of potentially impacted/filled wetlands.”

Even at a programmatic level, the REIR fails to provide sufficient information to determine, analyze,
and propose mitigation for the adverse impacts of the development proposed in Area 4.

11. Even at a programmatic level, the description of anticipated activities is inadequate. Decision-
makers, regulatory and resource agencies, and the public, all we are provided are blobs on a map
depicting development envelopes., with no hint of how development of the site would proceed, and
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therefore, any ability to substantively evaluate the efficacy of any of the mitigation measures
proposed in reducing the adverse impacts of the proposed project.

RESPONSE E-12:  As described in the RDEIR (pg 4), some elements contemplated in the
Specific Plan, particularly in Area 4, are not very detailed, because the project
specifics are not available. There is, however, sufficient detail to assess the
development at a programmatic level and overall maximum impacts have
been identified, including to land uses, densities, access points, biological
resources affected, geologic conditions and grading required, flooding,
hazardous material issues, traffic, noise conditions, cultural resource impacts,
etc. The RDEIR has evaluated those elements at a programmatic level to
determine if there may be unmitigable environmental constraints. The
RDEIR describes that when future discretionary approvals to develop those
elements are proposed, the City of Newark or the appropriate decision-
making agency will conduct tiered environmental review, in conformance
with CEQA Guidelines section 15168.

COMMENT E-13:  12. How will the development of the site proceed?

RESPONSE E-13:  Development of the Areas 3 and 4 Specific Plan would be phased, with
grading and construction of project infrastructure completed first. Area 3
development would likely occur prior to Area 4.

COMMENT E-14: 13. Do the landowners/City envision the existing parcels will be subdivided
into smaller parcels?

RESPONSE E-14:  Itis assumed that the existing parcels may be subdivided into smaller parcels
as part of future development proposals.

COMMENT E-15:  14. How will grading and filling of the site proceed? Will the entirety of the
development envelopes be filled and mass graded, or will this occur in piece-meal fashion?

RESPONSE E-15:  Grading and construction of project infrastructure would proceed prior to any
residential development, most likely beginning with Area 3. In Area 4, the
entirety of the development envelope would most likely be filled and mass-
graded as part of the site preparation and infrastructure construction, prior to
any residential development.

COMMENT E-16: 15. The project description indicates portions of Sub Areas B, C, and D that
are not developed could be retained as open space or used for wetlands mitigation. At what point in
time would the decision of what areas will or will not be developed be made, and by whom? The
current landowner? New landowners?

RESPONSE E-16:  The decision of what portions of Sub Areas B, C, and D will or will not be
developed would be proposed by the landowner at the time of a development

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 33 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

proposal, considered by the City, and subject to any applicable regulatory
agency permits. As described in the RDEIR (pgs. 173-176) any proposed
filling of wetlands in Area 4 will be subject to subsequent environmental
review and approval by the U.S. Army Corps of Engineers, as well as other
jurisdictional permits of state and federal resource agencies. Some or all of
the compensatory mitigation for impacts to wetland habitat, comprised of
wetland habitat creation and wetland habitat enhancement, will be located in
the undeveloped portions of Sub Areas B, C, and/or D. All created/enhanced
habitats will be protected in perpetuity through a conservation easement, deed
restriction, conveyance to a qualified land trust or the Refuge, or through
equivalent means. The exact details will be developed as part of the future,
project-level environment review.

COMMENT E-17:  16. Will it be in phases and if so, will the fill begin at the Union Pacific
Railroad tracks and move out towards Mowry Slough as developers purchase the lands?

17. Or will it occur in a more haphazard fashion and is there any possibility the western edges of Sub
Area B could be developed prior to Sub Area C being developed? The answers to these questions
address the issue of conserving wetlands and habitat. Page 14 of the REIR states, “Planning for the
development in Area 4 has been undertaken with the intent of avoiding and minimizing impacts to
wetlands to the maximum extent practicable.” If this is the case, and if the landowners eventually
obtain permits to fill wetlands within Area 4, then the best way to avoid and minimize impacts would
be to keep the development envelop very compact, and begin development along the railroad tracks,
expanding west from there.

RESPONSE E-17:  Grading and construction of project infrastructure would most likely proceed
prior to any residential development in Area 4. In Area 4, the development
envelope would most likely be created at one time, beginning at the corner
near the Stevenson Boulevard overcrossing of the railroad tracks, and moving
(north) west from there. The entirety of the development envelope would
likely be filled and mass-graded as part of the site preparation and
infrastructure construction, prior to any residential development. These
details, and project-level analysis of them, will be determined when a
proposal to develop Area 4 is received by the City.

COMMENT E-18: 18. Buried on page 148 of the REIR, in the section pertaining to Noise
Impacts, is the following description of how development of Area 4 might proceed (not the actual
details of where housing and infrastructure would be located, rather how the site would be prepared
for construction of residences, etc.):

Development of the Areas 3 and 4 Specific Plan would be phased, with grading and construction of
project infrastructure completed first. Residential units and the elementary school at Area 3 would
then be constructed. Area 3 development would occur prior to Area 4. Development of Area 4
including the Stevenson Boulevard overcrossing and PG&E tower modifications would proceed prior
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to development of the golf course and residential in Area 4. It is unknown at this time which Area 4
development, the golf course or residential units, would be constructed first.

If this description is accurate, it would seem wetland mitigation would be the responsibility of the
landowner at the time of the grading, and not individual future landowners as suggested in the
Biological Resources discussion of wetland mitigation responsibilities.

RESPONSE E-18:  Wetland mitigation would be the responsibility of the landowner/applicant
requesting permits for wetland fill (prior to grading).

COMMENT E-19: 19. Please clarify whether the description provided above (from REIR, page
148) is an accurate representation of how the site would be prepared for actual construction of
residential development.

RESPONSE E-19: The noted text is an accurate estimation of how the site would be prepared.
Refer also to Response E-17.

COMMENT E-20: 2.4.2.1 Area 4 - Vehicular and Pedestrian Access: Additional components of
the proposed project include the extension of Stevenson Blvd. onto Area 4 as an elevated roadway to
avoid crossing the Union Pacific Railroad tracks at grade. The elevated roadway necessitates
modification (elevation) of PG & E towers and lines. An Emergency Vehicle Access (EVA) is
proposed just west, and along the railroad tracks on Area 4, crossing Mowry Avenue at grade.

20. In the event of an emergency, will residents of Area 4 have the ability to utilize the EVA to
leave the site? If so, how would that be coordinated as a locked gate is proposed to restrict access, to
preclude use of the at grade crossing at Mowry Avenue.

RESPONSE E-20:  Pedestrians and bicycles could exit the site via the EVA to Mowry Avenue at
any time. The gated access point of the EVA would need to be opened for
passage by vehicles. The EVA gate would contain a Knox-Box (known
officially as the KNOX-BOX Rapid Entry System) a small, wall-mounted
safe that holds keys for fire departments, Emergency Medical Services, and
police to retrieve in emergency situations. Local fire companies hold master
keys to all boxes in their response area, so they can quickly enter a gate or
building without having to force entry or find individual keys held in deposit
at the station. Emergency personnel would have keys to the locks and could
open the gates and direct traffic to the EVA if needed. Such use would be at
the discretion of the public safety experts managing the incident.

COMMENT E-21: 2.4.3 - Golf Course - The REIR states, page 21, “The golf course use is
analyzed in the respective sections of this EIR including, transportation, air quality, biological
resources, hydrology, flooding and water quality, hazardous materials, water supply, utilities and
energy. At the time a detailed golf course design is developed, the design will be evaluated by the
City as part of the project-specific environmental review, per CEQA Guideline 15168.”
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21. Please specifically address the question of which, if not all of the impacts listed, will be subject
to further agency and public review and comment under CEQA, if and when a detailed golf course
design is developed. Further analysis is certainly necessary for all of these impacts once project

details are provided.

RESPONSE E-21:

COMMENT E-22:

At the time the City receives or produces a proposal to construct a golf
course, the City would conduct project-specific review of the detailed golf
course design will be evaluated for all issues, to determine what additional
environmental review is necessary. Pursuant to CEQA Guideline 15168, the
City or lead agency would use a checklist or similar device to document the
evaluation of the site and the activity to determine whether the environmental
effects of the operation were covered in the program EIR. Any required
subsequent CEQA review and project consideration by the City would be
subject to agency and public review and comment.

22. There have been opinions expressed by members of the Planning

Commission and City Council that a golf course will never be built in Area 4. If this is the case, why
is the golf course retained as a project objective? Is the golf course retained only to reject the
alternative of No Development in Area 4?

RESPONSE E-22:

The Area 4 golf course is a stated objective of the 1992 General Plan’s vision
of future development in Area 4. In addition, in 1999, the voters chose to
retain the General Plan’s vision of developing a portion of Area 4 for
recreational uses, such as a championship golf course. For these reasons, the
Specific Plan retains the objective of providing a golf course in Area 4.

According to the City’s current General Plan, if a golf course is developed, it
is envisioned as an 18-hole public course. A golf course could provide an
amenity that is lacking in Newark today and would round out the range of
recreational opportunities available to those who live and work in the City. It
could also be an economic development asset that can attract businesses,
executive housing, and higher quality retail uses nearby. Ancillary facilities
such as a clubhouse, banquet facility, driving range, and maintenance
buildings, could potentially complement such a facility. Construction of a
golf course is contingent on its fiscal feasibility, market demand, and other
factors. In the event a golf course is not developed, another recreational
amenity is expected to be provided here.

According to the Specific Plan, Area 4, Sub Area D will remain zoned
Agricultural to allow construction of a golf course or other recreational uses
in accordance with the Specific Plan. A conditional use permit for the
addition of a golf course or other recreational uses would be required. A golf
course or facility for other recreational use is in accord with the objectives
and purposes of the Agricultural district, because it reserves appropriately
located lands for agricultural and natural resource production uses. The golf
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course or facility for other recreational use would not be detrimental to the
public health, safety or welfare, or materially injurious to properties or
improvements in the vicinity because it will be located adjacent to existing
residential uses, as well as Ohlone College.

COMMENT E-23: 23. Substantial evidence exists that golf courses in general are not financially
sustainable for communities, despite the City's protests that they are. Which again begs the question,
why is the City continuing to include the golf course as a project objective.

RESPONSE E-23:  The comment does not raise any questions or comments regarding the
environmental review of the project. Please refer to Response E-22.

COMMENT E-24:  Audubon Cooperative Sanctuary Program for Golf Courses - The REIR
states the “proposed golf course will adopt the Audubon International Program for golf courses.” In
a different setting, the possibility exists that we might be supportive of this program, however, it
should be made clear that this is not a program sponsored by the National Audubon Society, and
Area 4 is NOT an appropriate location for a golf course.

A 2005 study that received a Research Award of Honor from the American Society of Landscape
Architects. “Fool's Gold: Audubon International Certification as a Predictor of Foraging Habitat
Suitability for Wading Birds, a case study,” by Robert G. Collins
(http://www.asla.org/awards/2005/students/winnerl1.html) (attached). The results of this study lead
the author to note, “...The results of this study suggest that for Audubon International, and some golf
course developments, there is greater value in the perception of the existence of habitat than actually
creating quality habitat...It is clear that the Audubon International certification process in no way
guarantees equity among their member courses in terms of habitat suitability.”

An August 7, 2007, St. Petersburg Times article (attached), “Audubon groups at odds over names,
objectives,” (http://www.sptimes.com/News/080700/State/Audubon_groups_at_odd.shtml) provides
an example of the controversy surrounding Audubon International's use of the name “Audubon.”
“This Audubon signature certification is being used to justify and allay concerns about environmental
misdeeds connected with golf course building,” said Brad Cornell of the Collier Audubon Society.
“Twin Eagles fits the definition for why we don't want to certify golf courses that are displacing
natural resources. . . . It's misleading and disingenuous.”

24. Please clarify in the REIR, that the Audubon International Program for golf courses is a
completely separate entity from the National Audubon Society. The National Audubon Society
issued this statement in 2011 (http://audubonoffloridanews.org/?p=7411)(attached): Audubon
receives many calls and letters from people who have confused Audubon with a different
organization calling itself Audubon International. Since its inception in 1991, Audubon
International, funded in part by the United States Golf Association, has been certifying golf courses
that pay an annual membership fee as Audubon Cooperative Sanctuaries. Similar fee-based
certifications are available from Audubon International to developers of cemeteries, municipal parks,
campgrounds, resorts, stores, industrial facilities, marinas, residential communities and preparatory
schools.
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Audubon is not associated with Audubon International in any way. Audubon does not certify golf
courses, or any other development, as being environmentally sound. Indeed, Audubon very often
opposes such development. Furthermore, Audubon sanctuaries are protected natural spaces for
public enjoyment. No Audubon sanctuary is certified for development. We ask your cooperation
and care in distinguishing between Audubon and Audubon International, and in clarifying that these
various certification programs are not endorsed or supported by Audubon.

RESPONSE E-24:

COMMENT E-25:

As noted in the comment, Audubon International is not affiliated with the
National Audubon Society. Audubon International is a not for profit
501(c)(3) environmental education organization based in Troy, New York.
Established in 1987, the organization works with communities, developments,
resorts and golf courses in 36 countries to plan and implement sustainable
natural resource management practices, as well as receive public recognition
(through their certification processes) for employing sound environmental
stewardshipg.

According to its website, the mission of Audubon International is to deliver
high-quality environmental education and facilitate the sustainable
management of land, water, wildlife, and other natural resources in all places
people live, work, and play. Through education, technical assistance,
certification, and recognition, Audubon International facilitates the
implementation of environmental management practices that ensure natural
resources are sustainably used and conserved. Audubon International has
enrolled over 3,000 properties (including golf courses, cemeteries, ski areas,
housing developments, hotels, and many others) and communities in its
certification programs. It is the first organization to work extensively with
the golf industry on sustainability issues, and has a long history of partnering
effectively with industry associations such as the United States Golf
Association (USGA). The text of the RDEIR has been revised to clarify this
issue, as shown in Section 4, Revisions to the Text of the RDEIR, of this
document.

2.4.4.1 Area 3 and 4 Street Standards and Improvements: Stevenson

Boulevard: The information provided in the REIR is inadequate to assess the potential impacts of
this component of the Specific Plan on existing hydrology, wetlands, aquatic habitat, and listed

species.

25. Will all construction of the proposed flyover fully avoid any impacts to the Pacific
Commons/Don Edwards San Francisco Bay National Wildlife Refuge (Refuge) mitigation area
immediately southeast of Stevenson Blvd? If not impacts to the biotic resources of this area must be
clearly stated and mitigation measures proposed.

RESPONSE E-25:

The Refuge mitigation area noted in the comment is outside of the project site
and, as such, construction associated with the Stevenson Boulevard
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overcrossing will avoid any direct impacts to the area. When the overpass is
proposed, it will be evaluated to determine the appropriate level of additional,
project-level environmental review. Mitigation measures identified as part of
future, overpass-specific environmental review will ensure that indirect
impacts to the mitigation area, such as sedimentation or other effects to
stormwater runoff are also avoided and/or reduced to a less than significant
level to the extent feasible. As currently proposed, no grading will occur
within the Refuge property boundaries located at the southeast terminus of
Stevenson Boulevard.

COMMENT E-26: 26. What impact will the Stevenson Boulevard flyover have on the existing
wetland mitigation site? Mitigation measures must be provided must be provided to protect this site.

RESPONSE E-26:  Refer to Response E-25.

COMMENT E-27:  27. The existing wetland mitigation areas on either side of Stevenson Blvd.
(to the north and south) must be protected from inadvertent construction impacts. The boundaries of
the construction area must be clearly delineated to avoid adverse impacts.

RESPONSE E-27:  Refer to Response E-25. Based upon the most recent development plans the
mitigation areas located southeast and northwest of the terminus of Stevenson
Boulevard will not be affected by improvements associated with the
overcrossing. At the time the Stevenson Boulevard overpass is proposed, the
limits of permanent and construction disturbance will be determined and
mitigation measures will be required to ensure indirect impacts to the
mitigation areas on either side of Stevenson Boulevard do not occur. All of
this information will be included in the project-specific environmental review
prepared for the overpass, in conformance with CEQA Section 15168.

COMMENT E-28: 2.45PG & E Towers and Lines: Please note if “crane access” is required
for the use of a vertical cage or waist cage to raise the 230 kV tower (Number 0/5) adverse impacts to
endangered species habitat may occur and consultation with the U.S. Fish and Wildlife Service must
occur in advance of any work in the area. In addition, seasonal prohibition of work may be required
to avoid “take” of listed species.

RESPONSE E-28:  The comment is noted. At the time modifications to the PG&E high-voltage
lines and/or towers are proposed, project-specific impacts to biological
resources, including endangered species, will be evaluated, mitigation
measure to avoid and minimize any impacts not addressed by the RDEIR will
be identified, and consultation with regulatory agencies will occur, as
necessary. The applicant will consult with the U.S. Fish and Wildlife Service
as necessary prior to initiating any activities that could result in the take of
federally listed species.
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COMMENT E-29: 2.4.8 Grading and Imported Fill: To raise the proposed development out of
the current 100-year flood plain, approximately 56,000 cubic yards of fill will be imported to Area 3,
and approximately 2.1 million cubic yards of fill will be required for Area 4.

The EIR does not adequately describe:

28. Where fill will be stockpiled (at a programmatic level a generalized stockpile envelope could
suffice).

RESPONSE E-29:  Stockpiling of large volumes of soil is not proposed by the project. The text
of the RDEIR (pg. 207) has been revised in Section 4.0 of this document, to
clarify this issue. The biological resource mitigation measures identified for
“stockpiles” are intended for any loose soil, soil that is graded and moved
around on the site as well as imported soil. Imported soil is not required for
Area 3.

In Area 4, fill will not be stockpiled on the site; rather, it will be spread across
site area to be developed, to begin the process of building up the imported soil
and allow for settlement of the fill.

COMMENT E-30: 29. Whether New Technology Park Associates will begin stockpiling
material immediately (grading permit required),

RESPONSE E-30: Refer to Response E-29 clarifying that major stockpiling of material is not
proposed. Soil will be spread across site area to be developed, as it is brought
in, to begin settlement. Design-level geotechnical review will be reviewed
and approved by the City Public Works Director prior to issuance of a
grading permit.

COMMENT E-31: 30. A more definitive period of time the stockpiled material might be stored
than “for longer periods of time”,

RESPONSE E-31:  Refer to Response 29 and 30. Major stockpiling of material is not proposed
by the project for either Area 3 or 4.

COMMENT E-32:  31. Whether wetlands fill will be necessary to access the stockpile site(s)

RESPONSE E-32:  Refer to Response 29 and 30. Stockpiling of large volumes of material is not
proposed by the project for either Area 3 or 4.

COMMENT E-33:  32. Who will be responsible for regularly inspecting the efficacy of
mitigation measures to prevent mobilization of stockpiled soils into adjacent (?) wetlands

RESPONSE E-33:  Refer to Response 29 and 30. Stockpiling of large volumes of material is not
proposed by the project for either Area 3 or 4. Mitigation measures to reduce
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construction-related water quality impacts are described in the RDEIR (pg
201). The City, as the lead agency, is responsible for monitoring the efficacy
of the mitigation measures.

COMMENT E-34: 33. Atwhat point filled to be stockpiled will be tested for “quality” (this
information will need to be made available to the USACE and RWQCB prior to placement in
wetlands)?

RESPONSE E-34:  Prior to acceptance of any fill to be brought on to the site, documentation as
to the source and quality of the fill shall be provided to and approved by the
City of Newark. Information provided by the documentation would include
the source of the soil and it would be tested for constituents of concern to
verify it meets all required standards for residential development. In Area 3,
there are no wetlands so the USACE and RWQCB would not have
jurisdiction. In Area 4, where the USACE and RWQCB may have
jurisdiction, the information would be made available to those agencies.

COMMENT E-35:  34. Potential sources of fill other than those provided previously, as they are
likely no longer available (e.g. the Irvington BART station and soil from the undergrounding of the
Hetch Hetchy pipeline)

RESPONSE E-35:  While those fill sources may no longer be available, there are routinely
sources of soil available from excavations throughout the Bay Area. As noted
in the comments above, the RDEIR acknowledges that the filling of Area 4
would most likely happen over time. Contrary to the comments, however, the
soil would not be stockpiled until the total amount was received; rather, it
would most likely be graded and spread across the development portions of
Area 4 as it was received, to begin the process of building up the imported
soil and allow for settlement of the fill.

COMMENT E-36: 35. If the site is to be filled and graded as individual parcels are sold off,
what happens with the remaining fill if all the parcels in Sub Areas B and C of Area 4 aren’t
developed? Does the fill remain on-site in stockpiles forever or would it eventually be sold? Impacts
of removing the fill on the newly developed and surrounding neighborhoods would require
environmental review and mitigation measures.

RESPONSE E-36:  Refer to Response E-29.

COMMENT E-37: 36. The REIR also fails to give any indication of how introduction of fill to
the site might occur. How and where will 100+ trucks/ day access the site?

Answers to these questions inform decision makers and the public about how undeveloped lands may
be conserved or fragmented, which in turn influences the viability and value of any mitigation. They
also shed light on how cumulative impacts may be identified, analyzed and mitigated.
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RESPONSE E-37:  As described in the RDEIR (pg 103), nearly all of the (construction) traffic to
and from the site would use arterial and collector streets such as Cherry
Street, Stevenson Boulevard, and Mowry Avenue. In Area 4, the
development envelope would most likely be created at one time, beginning at
the corner near the Stevenson Boulevard overcrossing of the railroad tracks,
and moving (north) west from there. Fill trucks would access the site via
Stevenson Boulevard. Fill will not be stockpiled on the site; rather, it will be
spread across the site, to begin the process of building up the imported soil
and allow for settlement of the fill. The RDEIR assumes the Area 4
development envelope would be created at one time, and there would not be
fragmented undeveloped lands or “cumulative” impacts of the site preparation
— it would occur as one planned, evaluated, and implemented effort. If the
development proposal for Area 4 is inconsistent with this assumption, that
would be considered during the future, project-level environmental review.

COMMENT E-38: 3.1LandUse  3.1.2.1 San Francisco Bay Trail
It is our understanding that any proposed realignment of the Bay Trail, and in particular, any
realignment that involves a loop through Area 4, will require future project level CEQA review.

37. Please clarify whether this understanding is correct.

RESPONSE E-38:  That is correct. As described throughout the RDEIR, the future alignment of
the Bay Trail in the project area, including any alignments within the Specific
Plan area, is not part of the project and would be subject to future
environmental review specific to the Bay Trail project.

COMMENT E-39: 38. Please indicate who would be the lead agency for any Bay Trail
Realignment CEQA environmental review.

RESPONSE E-39:  The lead agency for any Bay Trail Realignment would be the primary agency
taking action on the Trail project. Since there is no Bay Trail realignment
project currently proposed, it is not known what agency would be the lead
agency under CEQA.

COMMENT E-40: 39. We have repeatedly stated any proposal to realign the Bay Trail along the
outboard levee of Area 4 should be avoided as it will have significant adverse impacts to biological
resources that occur on-site and within the adjacent Mowry Slough.

RESPONSE E-40:  The comment is noted. The alignment of the Bay Trail in the project area is
not part of the project.

COMMENT E-41: 3.1.3.1 San Francisco Bay Conservation and Development Commission
(BCDC) San Francisco Bay Plan 40. The REIR, page 40, inaccurately describes BCDC's
regulatory authority over portions of Area 4. In a letter dated September 27, 2013, sent in response
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to the Newark General Plan Update DEIR, in addition to the jurisdiction described in the DEIR,
BCDC stated:

The DEIR references the above language but could provide a more accurate characterization of
BCDC's managed wetland jurisdiction over a portion of the project area in Focus Area 4, specifically
the sites referred to as the Pintail and Whistling Wing Duck Clubs referenced in figure 4.3.1
(“Biological Resources”) of the DEIR. Section 66610(d) of the MPA states, in part that “the area of
jurisdiction of the San Francisco Bay Conservation and Development Commission
includes...Manages wetlands consisting of all areas which have been diked off from the bay and have
been maintained during the three years immediately preceding the effective date of the amendment of
this section during the 1969 Regular Session of the Legislature as a duck hunting preserve, game
refuge or for agriculture.” BCDC has considerable evidence gathered by the California Department
of Fish and Wildlife that the that the Pintail and Whistling Wings duck clubs were actively used
during the three-year period in 1966-1969 referred to in MPA 8§ 66610(d). Based on the information
we have, we believe these areas fall under the Commission managed wetlands jurisdiction. This area
is now delineated in page 193, figure CS-1 of the Draft General Plan by two dots, one for each club.
Figures 4.3-1 and CS-1 of the DEIR should be revised to show the areas that comprise the two clubs
and the status of these areas as “managed wetlands” under the MPA.

RESPONSE E-41:  Please refer to Master Response 3 on BCDC Jurisdiction.

COMMENT E-42: 41. Please include this text in the REIR discussion of BCDC's regulatory
jurisdiction. Also, please include a map as requested by BCDC's comment letter to the GPU DEIR,
that depicts BCDC's described jurisdiction and the location of this jurisdiction in relation to Sub
Areas B and C (and if appropriate D), so decision-makers, regulatory and resource agencies, and the
public may better understand the extent of BCDC's jurisdiction within Area 4.

RESPONSE E-42: Please refer to Master Response 3 on BCDC Jurisdiction. The location of the
former duck clubs in relation to Areas 3 and 4 is shown on RDEIR Figure
3.5-1. The final determination of BCDC'’s jurisdiction would be determined
at the time a specific development project is proposed in Area 4.

COMMENT E-43: Land Use Goals and Policies: Policies LU-4.13, 4.14 - Bayfront Identity
and View Protection - It is not evident how the bayfront identity or view protection (Peninsula Hills
and San Francisco Bay) will benefit any residents other than those living within Area 4. In fact,
views across to the Peninsula Hills will no longer be visible by travelers along Cherry Street, as the
views will be blocked by soundwalls and houses.

RESPONSE E-43:  The existing development already blocks views westward from Cherry Street.
Along the northerly half of the Cherry Street frontage of the project, views
westward are blocked by the Ohlone College Campus, an industrial building,
and the Fire Station and Silliman Recreation Center. Along the southerly half
of the Cherry Street frontage, views of the Bay and the lower portions of the
Peninsula Hills are blocked by the industrial park on Stevenson Boulevard,
east of the railroad tracks. The RDEIR acknowledges that project
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development would substantially change the visual character of the site from
flat, open agricultural land to residential development, landscaping and a golf
course. The Specific Plan proposes a golf course, open space areas, and
recreational facilities along Mowry Slough and near the Bay. The open space
areas will encourage public access to the shoreline and enhance views of the
Bay and wetlands of Mowry Slough. The proposed park and trail system in
Area 4 will provide more people with viewing access to Mowry Slough, the
Bay and the Peninsula hills. The Specific Plan includes design guidelines that
restrict the height and density of development in Area 3 and 4, which is
intended to protect views toward the Bay and the Peninsula Hills.

COMMENT E-44: Policy LU-7.3 - It is a contradiction to claim protection of biological
resources while proposing development of Area 4. It is unlikely that protection of rare plants and
animals (animals) in particular will be able to coexist with development and human activity,
particularly, when mitigation measures proposed for prevention of disturbance by domestic and
nuisance species are unenforceable (e.g. no outdoor cats will be allowed within the development).

RESPONSE E-44:  The proposed improvements have been designed to minimize the interface
between project elements and sensitive habitats, especially those that may
support special-status wildlife species, and to provide sufficient buffer to
minimize disturbance. In addition, the project does not propose construction
of formal trails in or adjacent to high-quality sensitive habitats and the
RDEIR proposes several mitigation measures to avoid and minimize impacts
associated with the golf course and residences. The RDEIR also proposes
inclusion of educational signage along levees to inform residents. Through
the project design and mitigation measures, enforced by the City, Area 4 will
be developed in a manner that protects rare plants and animals and allows
these biological resources to exist near human activity. The City has
authority to enforce the mitigation measures to prevent disturbance of rare
plants and animals from nuisance species under its police powers.

COMMENT E-45:  Transportation Goals and Policies: Policy T-2.12 Trails along Railroad
and Utilities. 42. There is a public safety issue of children crossing over an at grade railroad
crossing at Mowry Avenue to access the playing fields or recreational facilities of the Silliman
Center.

RESPONSE E-45:  Soundwalls are proposed along Sub-Areas B and C, between the railroad
right-of-way and the proposed development and vandal-resistant fencing is
proposed at the edge of the railroad right-of-way along Sub-Area D to Mowry
Avenue. These features will prevent children crossing the railroad tracks
anywhere other than at the Mowry Avenue crossing. The City will work with
the PUC ensure this at-grade crossing is safe.

COMMENT E-46: Conservation and Sustainability Goals and Policies: 43. The Specific Plan
is in conflict with the City’s Open Space and Conservation Goals and Policies. Development of over

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 44 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

half of Area 4 is inconsistent with Goals CS-1 and CS-2. DESFBNRW - has identified most of Area
4 as a Priority 1 acquisition area because of the unique ability of the site to provide endangered
species habitat, a diversity of habitats including pickleweed wetlands, seasonal wetlands, open water,
transition zone to uplands and uplands. Proximity of the site to the Ohlone College campus provides
a unigue opportunity to incorporate the site into educational programs.

RESPONSE E-46:  The City of Newark General Plan has planned Area 4 for residential use, a
golf course, and open space since the mid-1980s. General Plan Goal CS-1
states, “Protect Newark's natural environment, landscape, and physical
features, and Goal CS-2 states, “Conserve Newark's wetlands and baylands.”
As described in the RDEIR (pg. 71) the southern and western portions of
Area 4 were included in the approved 1990 Refuge Boundary Expansion.
Pre-approval of the lands for addition to the Refuge does not grant the Refuge
any jurisdictional authority or signify that the lands become part of the
Refuge until they are acquired. The pre-approval was not intended to
influence local governmental land use decisions. It should be noted that Area
4 is not the only property included in the approved Refuge acquisition
boundary. The approved acquisition boundary totals over 21,000 acres on
both sides of San Francisco Bay, south of the San Mateo-Hayward Bridge,
including the active salt ponds west and south of Area 4. Much of the land
designated for addition to the Refuge is within Specific Plan Sub Area E, 244
acres proposed for wetland preservation, wetland creation/enhancement or
continued agricultural operations. For this reason, as well as the measures
included in the project to protect wetlands and minimize impacts to special
status species, the project is consistent with General Plan Goals CS-1 and CS-
2.

COMMENT E-47: 44. Proposed development would severely impact on site resources (human
disturbance, use of chemicals, run-off from streets, nuisance species, light pollution, etc.) and
resources on adjacent Refuge lands.

RESPONSE E-47:  The RDEIR evaluates the overall effects of developing Area 4 at a program
level, including effects of human disturbance, stormwater runoff, nuisance
species, and light pollution. At the time detailed development plans are
proposed, they will be evaluated by the City as part of the project-specific
environmental review, per CEQA Guidelines Section 15168.

COMMENT E-48: Goal CS-5 - Reduce Greenhouse Gas Emissions and Planning for Sea
Level Rise: 45. This Specific Plan is inconsistent with the 2009 California Climate Adaptation
Strategy — it is at best reactive, as opposed to the recommendation:

Consider project alternatives that avoid significant new development in areas that cannot be
adequately protected (planning, permitting, development, and building) from flooding, wildfire and
erosion due to climate change. The most risk-averse approach for minimizing the adverse effects of
sea level rise and storm activities is to carefully consider new development within areas vulnerable to
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inundation and erosion. State agencies should generally not plan, develop, or build any new
significant structure in a place where that structure will require significant protection from sea level
rise, storm surges, or coastal erosion during the expected life of the structure. However, vulnerable
shoreline areas containing existing development that have regionally significant economic, cultural,
or social value may have to be protected, and in-fill development in these areas may be
accommodated. State agencies should incorporate this policy into their decisions and other levels of
government are also encouraged to do so. (CS-2; OCR-1and 2; W-4 and 9; TEI -2 and 7).”
[emphasis added]

RESPONSE E-48:  The comment is noted and will be taken into account as part of the project
consideration. Areas 3 and 4 have been planned for development since 1992
and the Specific Plan ensures that proposed development will be adequately
protected from flooding, wildfire, and erosion due to climate change. Please
refer to Master Response 4.

COMMENT E-49: 3.1.4 LandUse Impacts: 3.1.4.1 Thresholds of Significance:

For the purposes of this EIR, based upon Appendix G of the CEQA Guidelines, a land use impact is

considered significant if the project will:

» conflict with any applicable habitat conservation plan or natural community conservation plan; or

» conflict with any applicable land use plan, policy, or regulation of an agency with jurisdiction
over the project (including, but not limited to, the general plan, specific plan, local coastal
program, or zoning ordinance) adopted for the purpose of avoiding or mitigating an
environmental effect;

46. The Specific Plan is inconsistent with Public Law 100-56, the recommendations of the Goals
Project, and the recommendations of the 2009 California Climate Adaptation Strategy.

Public Law 100-556 the “Land Protection Plan, Potential Additions to San Francisco Bay National
Wildlife Refuge, Alameda, San Mateo, and Santa Clara Counties, September 1990.” The
congressionally approved Refuge Expansion Boundary expressly identified large portions of Area 4
as Priority One for acquisition because of the ability of these lands to provide for the preservation
and enhancement of highly significant wildlife habitat and for the protection of waterfowl and
sensitive and rare wildlife species, including species known to be threatened with extinction.

The Baylands Ecosystem Habitat Goals Report is described as “The concept to develop regional
wetlands goals is recommended by the Governor's “California Wetlands Conservation Policy” and by
the Comprehensive Conservation and Management Plan (CCMP) of the U.S. Environmental
Protection Agency's San Francisco Estuary Project. It is also supported by most of the agencies and
non-governmental groups with major planning, operational, or regulatory interests in Bay Area
wetlands.”

The Goals Project Report (June 2000) states in the section of “Unique Restoration Opportunities,”
“...There are opportunities to restore historic tidal marsh/upland transitional habitat and associated
vernal pool habitat at the upper ends of Newark, Plummer, Mowry, and Albrae Sloughs.” Under the
“Recommendations” section the report states, “...Protect and enhance the tidal marsh/upland

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 46 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

transition at the upper end of Mowry Slough and in the area of the Pintail duck club. The report also
recommends that tidal influence be restored on this site and that seasonal wetlands be improved.

The 2009 California Climate Change Strategy states:

pg. 51 Wetland habitats from the Sacramento Valley southward to the Salton Sea and the tidal
marshes of San Francisco Bay also provide essential wintering habitat for hundreds of thousands of
birds as they migrate north and south along the Pacific Flyway.

pg. 52 Moreover, inland migration is frequently hindered by development such as bulkheads,
seawalls, roads, and buildings. Continued growth and development in coastal areas will only
increase the direct pressure on remaining habitats and make inland migration more difficult. Sea-
level rise, especially at the increasing rates projected for the 21st century, may result in the loss of
substantial areas of critical habitat for a variety of coastal species.

pg. 74 Habitat Protection — The state should identify priority conservation areas and recommend
lands that should be considered for acquisition and preservation. The state should consider
prohibiting projects that would place development in undeveloped areas already containing critical
habitat, and those containing opportunities for tidal wetland restoration, habitat migration, or buffer
Zones.

The strategy should likewise encourage projects that protect critical habitats, fish, wildlife and other
aquatic organisms and connections between coastal habitats. The state should pursue activities that
can increase natural resiliency, such as restoring tidal wetlands, living shoreline, and related habitats;
managing sediment for marsh accretion and natural flood protection; and maintaining upland buffer
areas around tidal wetlands. For these priory conservation areas, impacts from nearby development
should be minimized, such as secondary impacts from impaired water quality or hard protection
devices.

RESPONSE E-49:  The Specific Plan is not in conflict with any applicable habitat conservation
plan or land use plan or policy with jurisdiction over the project. Please refer
to Master Response 6 regarding the issue of portions of Area 4 being within
the Refuge Boundary Expansion area for the Refuge approved in 1990
(Public Law 100-556). As stated in Master Response 6, the CCP provides the
vision and guidance for the management of Don Edwards San Francisco Bay
NWR natural and cultural resources for 15 years. The CCP is a planning
document for the Refuge and it does not restrict development in Area 4, as the
Refuge does not own or have any regulatory jurisdiction in Area 4.

In addition, the proposed development in Area 4 does not conflict with the
CCP. Much of the land designated for addition to the Refuge is within
Specific Plan Sub Area E, which consists of 244 acres that is proposed for
wetland preservation, wetland creation/enhancement or continued agricultural
operations. These uses would be consistent with the CCP, as well as the
Goals Project Report and Climate Adaptation Strategy.
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COMMENT E-50: The proposed development of Area 4 is inconsistent with the
recommendation of the Official Final “Recovery Plan for Tidal Marsh Ecosystems of Northern and
Central California.” This plan was released by Region 9 of the U.S. Fish and Wildlife Service,
August 27, 2013, one year prior to the release of the REIR. This comprehensive plan, focuses on the
recovery of 17 species of imperiled birds, plants and animals, including the federally-listed,
endangered salt marsh harvest mouse, a species that has been recorded as occurring within Area 4.
The Recovery Plan is unique in its approach to preserve and recover ecosystem functions (including
biodiversity) that benefit a suite imperiled species, rather than focusing on individuals plants, animals
or birds. Area 4 has been identified within Segment Q (map attached) of the Recovery Plan and the
entire site has been recommended for future ecotone restoration. This Recovery Plan is an important
road map for preserving imperiled species that inhabit the edges of the bay and is not even mentioned
in the REIR.

47. Please include a description of the “Recovery Plan for Tidal Marsh Ecosystems of Northern and
Central California” within the REIR and include a copy of the map indicating the recommendation
the entire site for restoration of ecotone restoration.

RESPONSE E-50:  As stated in the executive summary of the Recovery Plan for Tidal Marsh
Ecosystems of Northern and Central California, the goal of the Plan is “the
comprehensive restoration and management of tidal marsh ecosystems”.
Even though the plan targets several species that occur primarily in tidal
marsh habitats, a large part of the focus is placed on surrounding uplands and
ecotone areas that are “crucial habitats for many of these species”. The Plan
identifies recovery units that are identified as important to the long-term
recovery of many of the target special-status species; the Plan has identified
five recovery units including the Central/South San Francisco Bay, that
covers all of the Newark Area 4 project site (identified as Future Ecotone
Restoration, Figure 111-23, Segment Q), as described by the commenter. The
primary action of the Plan is to “acquire existing, historic and restorable tidal
marsh habitat to promote recovery of the listed species” with estimated costs
of acquiring lands at over $800 million. The Plan lays out recovery
strategies, goals and actions proposed to be taken for marsh species recovery
which, as the commenter correctly states, are “recommended” actions. The
Recovery Plan recognizes that not all lands within the boundaries will be
necessary for species recovery and that alternative recovery strategies may
become necessary as new scientific information becomes available. In
addition, as with all recovery plans, implementation of the Recovery Plan is
entirely voluntary, and relies upon the willing participation of our current and
future public and private partners to achieve recovery. The City is not
currently aware of any negotiations between the current land owners of
Newark Area 4 and the Don Edwards San Francisco Bay Wildlife Refuge
related to property acquisition. Area 4 Sub Area E consists of 244 acres that
is proposed for wetland preservation, wetland creation/enhancement or
continued agricultural operations. For those portions of Area 4 proposed for
development, implementation of the avoidance and mitigation measures
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described in the RDEIR will ensure that impacts to salt marsh harvest mouse
and other special status plant and animal species, are less than significant.

COMMENT E-51: 48. The public law, policies, strategies, and recovery plan listed above
emphasize the importance of Area 4 from a regional perspective. The mixture of wetlands, aquatic,
and other habitats including uplands are important for sustaining current populations of waterfowl
and listed and sensitive plant and wildlife species, as well as providing a hedge for these species and
habitats in the face of sea level rise.

49. The Land Use Impacts proposed in Area 4 by the Specific Area plan are in conflict with
regional, State, federal policies and strategies, and the adverse impacts are significant.

RESPONSE E-51:  Refer to Response E-49. Refer to Master Response 4 regarding sea level rise.

COMMENT E-52: San Francisco Bay Trail: “The future Specific Plan developer(s) of Area 4
will be required to provide an easement for the Bay Trail to run along the top of the levees that form
the western edge of the project, if that ultimately is the preferred alignment. The Specific Plan is
consistent with the Bay Trail and does not conflict with efforts to complete the Bay Trail.”

50. We have repeatedly requested this alternative route be abandoned. We have done this in writing
during the scoping period for the DEIR; we have made these comments publicly during community
meetings. This will have a significant adverse impact on Biological Resources e.g. significant
increase in human disturbance, noise, nuisance species on listed species and wetlands. Please refer to
the discussion of Biological Resources for additional comments. If this alternative is proposed for
implementation a “project” level EIR should be required, any necessary “improvements” to the
privately owned levees described, and all environmental impacts identified.

RESPONSE E-52:  The comment is noted. As described throughout the RDEIR, the project does
not propose extension of the Bay Trail throughout the project site. If a Bay
Trail alignment is proposed as part future Area 4 project-specific
development, it would be subject to tiered environmental review per CEQA
Guidelines Section 15168.

COMMENT E-53:  San Francisco Bay Conservation and Development Commission (BCDC)
San Francisco Bay Plan - 51. Until the extent of BCDC jurisdiction is known, it is premature to
make a determination that the proposed development in Area 4 is consistent with the Bay Plan or
with the latest Bay Plan Amendments regarding Climate Change and Adaptation.

RESPONSE E-53: Please refer to Master Response 3 on BCDC Jurisdiction.

COMMENT E-54: 3.2 Transportation: 52. Were vehicle trips associated with the transport of
school-aged children to and from school included in the traffic calculations? For all school levels?
Were vehicle trips associated with transporting students to school from Area 4 included in the
calculations? Were calculations done to account for parents driving their students from the Specific
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Plan area to other elementary schools should an elementary school not be constructed in Area 3?
This could have a significant impact on congestion on surface streets during the morning commute.

RESPONSE E-54:  Vehicle trips associated with the transport of school-aged children to and
from school are included as part of all residential trip generation and trip
distribution, so they were included in the Area 3 and 4 residential traffic
impact assessment. Since the school proposed on Area 3 was not approved or
constructed at the time the traffic assessment was completed, it was not
assumed to be the school for students residing at the project site.

COMMENT E-55: 53. Why is no analysis of vehicle miles traveled (VMT) included in the
analysis of traffic impacts? The only reference the REIR makes to VMT, is that there has been a
decline in VMT in the U.S. within the past year likely due rising costs of fuel. Level of Service
(LOS) estimates may provide an indication of congestion on roadways, and trip estimates may give
an indication of the number of times people are getting into their cars, but these do not provide a
complete picture of the traffic impacts of development on the physical environment. With an
increased focus on sustainability, reduction of greenhouse gases, conservation of energy, reduction of
impacts to air quality, an analysis of VMT must be included in the REIR analysis of traffic impacts.

RESPONSE E-55:  Peak hour intersection level of service was the methodology used to calculate
traffic impacts of proposed development, consistent with the City’s
requirements and the existing CEQA Guidelines. VMT was projected and
used in the RDEIR calculations of air pollutant emissions, including
greenhouse gas emissions and overall energy consumption of the project.
This information can be found on page 325 of the RDEIR.

COMMENT E-56: The proposed project is located at the southernmost boundary of the City.
The project will introduce 5 million car trips per year. There is no convenient public transportation
to Area 4 — Area 4 is at least Y2 mile away from an existing bus stop, and close to a mile away from
the nearest shops, etc. It is unlikely parents in Area 4 would walk their child to school in Area 3 or to
the Silliman Center.

RESPONSE E-56:  The comment is noted. There are schools and services in proximity to the
project site and pedestrian paths will provide more direct access to the
proposed school in Area 3 and the existing high school on Cherry Street, and
to the Silliman Center from Area 4. See also Response E-58.

COMMENT E-57: 3.3 Air Quality:

54. The assumptions made when analyzing the impacts of haul trucks bringing fill to the project
site are seriously flawed. If it is assumed 2.1 million cubic yards of fill will be delivered to the site
with only 100 truck trips per day, then trucks with 20 cy yard capacity, working only 5 days per week
would require four years to bring that amount of fill to the site, and that time frame may be
conservative if two-feet of freeboard are required to reduce air quality impacts.
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RESPONSE E-57:

COMMENT E-58:

The commenter is correct that it will likely require about 4 years to complete
the import of fill. The overall time for full build out is assumed to last for
about 5 to 10 years. While construction would probably last longer, a more
aggressive schedule was assumed for air quality analysis to avoid under
prediction of emissions.

It should also be noted that since the air quality analysis was prepared for the
Newark Areas 3 and 4 project, the BAAQMD recommended emissions
modeling program used to predict the emissions has changed from the
URBEMIS2007 model to the California Emissions Estimator Model
(CalEEMod). This analysis in the RDEIR has been updated to reflect the
changes in the new modeling data. Refer to Section 4.0 Revisions to the Text
of the RDEIR of this document for the updated discussion in the RDEIR and
updated air quality analysis. The updated model determined that emissions
related to construction of the project including the import of fill would no
longer be a significant unavoidable impact, but a less than significant impact
with mitigation. The updated model also found that the greenhouse gas
emissions would no longer be a significant unavoidable impact, but a less
than significant impact. All other air quality impact conclusions remain
unchanged.

55. The EIR fails to address the fundamental flaw of the Specific Plan

that is locating a large development at the edges of the city, away from city services and amenities,
and away from major public transportation hubs. Rather than attempting to reduce vehicle miles
traveled a true indicator of public transit-pedestrian-bicycle friendly development, the REIR proposes
mitigation measures that either still focus on automobile travel as the main mode of transportation
(reducing LOS by widening streets, including dedicated turn lanes, etc.) while proposing public
transit mitigation measures that are may not result in reduction in Greenhouse Gas Emissions (GGESs)
because they do not provide for actual public transportation, rather the facilities associated with
public transit (e.g. bus stop shelters, etc.).

RESPONSE E-58:

While the Areas 3 and 4 Specific Plan is located at the west edge of
developed Newark, it is not far removed from existing city services and
amenities. The middle of Area 4 is closer to downtown Newark than existing
residential development at the west end of Thornton Avenue. The middle of
the site, Sub Area B of Area 4, is just over one mile from the Silliman Center,
the City’s primary recreation facility, and the Ohlone College campus.
Newark High School is 1.3 miles away and the New Park Mall, a regional
shopping center, is 1.7 miles from the middle of Sub Area B. All of these
services are within transit-pedestrian-bicycle distance of the site. The paths
and trails proposed through the Specific Plan area will shorten the distance
residents would need to travel to access these amenities. Additionally, as
stated in the RDEIR (pg. 99) existing AC Transit bus routes travel along
Mowry Avenue, Cherry/Boyce Street and Stevenson Boulevard in the vicinity
or adjacent to the project street frontages. The proposed amenities to provide
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COMMENT E-59:

a transit/pedestrian/ bicycle-friendly environment and seeking feasible means
to bring transit and/or shuttle service to Area 4 are intended to get residents
out of their cars, reduce VMT, and reduce GHG emissions. As noted above
in Response E-57 and included in Section 4.0 Revisions to the Text of the
RDEIR, the updated emissions model found that the greenhouse gas
emissions would no longer be a significant unavoidable impact, but a less
than significant impact.

The Specific Plan shall incorporate the following measures, which would

reduce transportation-related emissions. The measures listed in below are expected to include

implementation of appropriate TCMs. Incorporation of these measures would reduce the impact to a

less-than-significant level.

* Improve existing or construct new bus pullouts and transit stops at convenient locations along
Cherry Street and Stevenson Boulevard. Pullouts shall be designed so that normal traffic flow on
arterial roadways would not be impeded when buses are pulled over to serve riders. Bus stops
shall include shelters, benches and posting of transit information;

» Appropriate bicycle amenities shall be included. This would include bike lane connections
throughout the project site. Off-site bicycle lane improvements shall be considered for roadways
that would serve the project;

» The City and project proponents shall explore and implement feasible means to bring transit or
shuttle service to Area 4; [emphasis added]

56. These mitigation measures, while they may sound good on paper, have little value in reducing
the GGEs of the Specific Area plan when it is estimated only 3% of the residents will ride bicycles,
and only 12 people from the neighborhoods ride a bus during peak hours, if buses continue to be
available. Nor does “exploring” or “implementing feasible” transit or shuttle service to Area 4
ensure this will actually occur.

RESPONSE E-59:

COMMENT E-60:

Refer to Response E-58. The proposed amenities to provide a pedestrian and
bicycle-friendly environment and seeking feasible means to bring transit
and/or shuttle service to Area 4 are intended to get residents out of their cars,
reduce VMT, and reduce GHG emissions. At the time detailed plans are
proposed for Area 4 development, the means of improving transit access to
the site will be evaluated as part of the subsequent tiered review under CEQA
Section 15168.

57. Please explain, how on the ground, and not on paper, implementation of

these mitigation measures will reduce the GGE contributions of the Specific Area plan to a level that

is less than significant.

RESPONSE E-60:

As described in the RDEIR (pg. 352-356), the Specific Plan would be
designed and constructed pursuant to the City’s Green Building and
Construction and Demolition Recycling Ordinance, would include provisions
for recycled water for all non-potable water needs, would comply with
applicable policies in the City’s Climate Action Plan, and would include the
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provisions described in Response E-58 to improve pedestrian/bicycle and
transit modes of travel. See also Response E-57.

COMMENT E-61: 3.3.4.5 Odor - The REIR states: The Specific Plan would develop new
residences in an area that may have noticeable odors. The Specific Plan area, especially Area 4, is
located near the east shore of San Francisco Bay. This area contains numerous square miles of tidal
wetlands that result in occasional odors. In addition, Cargill operates salt evaporation ponds to the
north-northwest of the Specific Plan area. Both the wetlands and the salt evaporation ponds have the
potential to cause odors that may affect residences. Naturally decaying organic material, such as
algae, produces odors. These odors could be strongest in spring and summer when there is an
abundance of algae and winds may blow this decaying material on to dikes. Very low tides during
these times could also result in odors from exposing decaying matter to the prevailing winds.
However, these types of odors are not likely to result in odor complaints because they will be
considered as part of the natural environment by the occupants. As a result, natural odors that are
produced by the Bay wetlands would have a less-than-significant impact. (Less than Significant
Impact)

58. Strong winds can also disturb anaerobic muds on the bottom of salt ponds, the odor of anaerobic
mud, and decaying algae can be overwhelming. As noted in the description above, the times when
these odors are likely to be strongest coincide when people are more likely to spend time outdoors. It
cannot be assumed residents of the development will find odor impacts less than significant, and it
represents poor planning to assume these types of odors will not generate complaints.

RESPONSE E-61:  As noted in the comment, the RDEIR describes the potential for both Bay
wetland and salt pond odors to affect future residents of the Specific Plan. It
is assumed that anyone considering a home in the Specific Plan area would be
aware of the presence of the Bay and the salt ponds and the proximity of their
features would be a consideration in their decision to live there. The Bay and
salt ponds are not an identified odor source by the Bay Area Air Quality
Management District (BAAQMD), and therefore, BAAQMD has no
recommended mitigation measures for such odor sources. Given that the
odors are caused by natural sources (i.e., decaying materials, tidal action, and
wind) and strong odor events would occur only intermittently, it is not
considered a significant impact.

COMMENT E-62: 3.4 Noise: 59. The REIR fails to identify, analyze or mitigate the impacts of
noise or vibration on wildlife. Construction and post- construction activities may “harass” sensitive
wildlife species, as well as migratory, and nesting birds by disrupting normal roosting, feeding,
breeding, or nesting behaviors. Studies have revealed noise can impact a species ability to
communicate with potential mates or can increase an individual’s susceptibility to predation. This
analysis should be prepared and the results circulated for public review and comment.

RESPONSE E-62:  The RDEIR (pg. 200) evaluates the impacts of construction noise and
vibration on wildlife. The professional opinion of the consulting biologist is
that wildlife using the site is already exposed to intermittent loud noise such
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as what occurs when trains pass several times a day. There are also numerous
examples of areas around San Francisco Bay where wildlife, particularly
water birds have habituated to loud noise and other disturbance. While there
may be some reduction in wildlife use of areas very close to construction
zones during construction as a result of noise impacts, the biologist concluded
that wildlife species would resume their use of these areas following
completion of construction.

COMMENT E-63: 60. Vibration — The REIR fails to discuss construction impacts of soil
compaction, whether vibration impacts will result from compaction activities, and how adverse
impacts of the vibration generated on wildlife will be mitigated.

RESPONSE E-63:  Refer to Response E-62, the RDEIR did evaluate the impacts of construction
noise and vibration on wildlife and determined the impacts to be temporary
and less than significant.

COMMENT E-64: 3.5 Biological Resources: The Specific Plan states: While the City of
Newark General Plan has identified development that is projected to occur within Area 4, this area
has also been identified for its ecological value by regional planning efforts. The southern and
western portions of Area 4 were included in the approved 1990 Refuge Boundary Expansion area of
the Don Edwards San Francisco Bay National Wildlife Refuge (SFBNWR), indicating that these
lands were pre-approved for addition to the Refuge in the future. The Baylands Habitat Goals
Project (1999) includes recommendations to “protect and enhance the tidal marsh/upland transition at
the upper end of Mowry Slough and in the area of the (former) Pintail Duck Club.” Being situated
between existing salt production ponds that were formerly tidal wetlands and vernal pool habitat east
of the site, Area 4 provides one of the few places in the South Bay with upland habitat transitioning
between tidal wetlands and vernal pools, and the Goals Project identified the site’s potential value in
providing upland transition zones adjacent to tidal wetlands. Upland habitats provide a buffer or
transition area upslope from wetlands and marshes. Where such upland transition zones are located
adjacent to tidal marsh, they provide important refugia for tidal marsh species during high tides that
inundate most of the marsh plain. Even in nontidal areas, such upland habitat can provide refugia for
wetland species during periods of flooding. (Appendix A, pg. 16)

And...The value of Area 4 in providing upland transition zones adjacent to tidal wetlands has also
been identified by the Baylands Ecosystem habitat Goals Report (1999), a report of habitat
recommendations prepared by the San Francisco Bay Area Wetland Ecosystem Goals Project, a
consortium of nine state and federal agencies, including the San Francisco Estuary Institute.

61. We concur with this assessment. Lands such as those identified for acquisition were included
within the Refuge Expansion Boundary because of the scarcity of this habitat within the acreage of
the original Refuge acquisition and its importance in preserving the biodiversity of the bay
ecosystem.

RESPONSE E-64:  The City acknowledges that large portions of Newark Area 4 were included
in both the proposed Refuge Expansion Boundary and the Recovery Plan for
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Tidal Marsh Ecosystems of Northern and Central California. Refer to Master
Response 6 regarding the issue of the Refuge Expansion Boundary and Area
4.

COMMENT E-65: 62. The Specific Plan proposal would consume most of the uplands habitat
present within Area 4. Depending upon what figures one uses, either the information from the body
of the text of the REIR or the information from the Specific Plan there could be approximately only
53.5 acres of uplands habitat remaining if all of Sub Areas B, C, and D are developed. That is a mere
21% of the total undeveloped uplands in Area 4. Wetland creation is proposed in this upland area to
off-set the losses of up to 85.6 acres of wetlands/waters habitat. Lastly, the remaining uplands in
Area 4 would be located between the levees along Mowry Slough and the wetlands to be preserved
and/or the development envelope leaving this area vulnerable to human disturbance, nuisance
species, light and noise pollution, etc. thereby reducing its habitat value for species attempting to
move upslope away from rising sea levels.

63. Thus, the Specific Plan will not support actions to preserve and maintain the lands of the [Don
Edwards] San Francisco Bay National Wildlife Refuge and is in conflict with the Land Use Goals
and Policies of the General Plan.

RESPONSE E-65:  The project site does not include any lands within the Don Edwards San
Francisco Bay National Wildlife Refuge. Refer to Master Response 6
regarding the portions of Newark Area 4 included in the proposed Refuge
Expansion Boundary. Mitigation measures are included in the project to
ensure that human disturbance, nuisance species, light, noise pollution, etc.,
do not reduce habitat value of remaining upland habitat for sensitive species
(including, but not limited to MM B10-4.6, MM BIO-4.7, MM BIO-9.1, and
MM BI10-9.2). The project’s consistency with the Goals and Policies of the
2013 General Plan are described in Table 3.1-1 of the RDEIR (pgs. 51-69).

COMMENT E-66: 64. Land management practices of frequent and ongoing disturbance has
resulted in reduced habitat values. This is an artificial condition and habitat values would improve if
agricultural habitats in particular seasonal wetlands were not frequently disced.

RESPONSE E-66:  We agree that cessation of agricultural activities could improve habitat values
within portions of Newark Area 4; however, farming is an allowed use under
the City of Newark’s zoning for the property and has been on-going since the
early part of the 20th century. Further, the existing disced nature of the site
represents the baseline conditions under CEQA and thus the baseline against
which impacts are assessed.

COMMENT E-67: 65. We also question whether (pg. 120) discing within the past three years of
areas that have supported pickleweed cover isn’t a violation of the Clean Water Act and Endangered
Species Act, as areas that support pickleweed clearly are not in agricultural production and therefore
should not qualify for agricultural exemptions. We are also extremely concerned that areas that were
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previously dominated by pickleweed but have been disced have been subsequently invaded by
Russian thistle.

RESPONSE E-67: At the time that the 6.6-acre muted tidal marsh (located northwest of the
AFC&WCD Line D and shown on Figure 3.5-1) was disced, the vegetation
consisted of a mixture of tall black mustard, with a relatively sparse
understory of pickleweed and Russian thistle, along with extensive areas of
bare ground. Over the last few decades this same parcel has been disced on
an infrequent basis either as part of weed control (as required by the City) or
on-going agricultural activities as conditions allow. The City believes the
discing operations complied with all applicable laws. The discing operations
did not introduce or exacerbate the extent of Russian thistle on the property.

COMMENT E-68: 3.5.2.4 Jurisdictional Waters of the U.S./Waters of the State

We concur a Section 404 Clean Water Act permit from the U.S. Army Corps of Engineers (USACE)
will be required for the placement of fill in wetlands/other waters of the U.S. In addition,
certification or waiver will be required from the San Francisco Bay Regional Water Quality Control
Board (RWQCB) under Section 401 of the Clean Water Act.

66. The REIR states “No seasonal wetland, aquatic freshwater marsh, brackish marsh, or detention
basin habitat occurs within the 78-acre project footprint of Area 3. Therefore, proposed development
in Area 3 will have no impacts to these habitat types.” Does this include the wetland mitigation area
to the northwest of Stevenson Blvd.?

RESPONSE E-68: Based upon the most recent development plans, the wetland mitigation areas
located southeast and northwest of the terminus of Stevenson Boulevard will
not be affected by improvements associated with the overcrossing.

COMMENT E-69: What is the source of hydrology for this wetlands mitigation area, and will the
hydrological regime of this area be impacted by the development of Area 3?

RESPONSE E-69:  According to the project’s consulting biologist, the source of hydrology for
the wetland mitigation area located northwest of the terminus of Stevenson
Boulevard is a combination of excess runoff from storm events and sprinkler
irrigation. Newark Area 3 is hydrologically isolated from the adjacent
development by the presence of an excavated drainage ditch and a 6-foot tall
masonry wall. This area drains to the northwest and any excess runoff enters
the Alameda Flood Control channel.

COMMENT E-70: 67. The proposed project is clearly not “water dependent,” therefore, under
the 404 (b) (1) Guidelines (40 C.F.R. 230.10) the applicants must rebut the presumption that a
practicable alternative exists that is less environmentally damaging. The preamble to the Guidelines
states that it is the applicant’s responsibility to rebut this presumption. The Memorandum of
Agreement between EPA and the Corps concerning mitigation under the CWA 404 (b)(1) Guidelines
(Mitigation MOA) states:
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1. Section 230.10(a) allows permit issuance for only the least environmentally damaging practicable
alternative. The thrust of this section on alternatives is avoidance of impacts. Section 230.10(a)(1)
requires that to be permittable, an alternative must be the least environmentally damaging practicable
alternative (LEDPA). In addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1)
alternatives for non- water dependent activities that do not involve special aquatic sites are
available...

2. Minimization. Section 230.10(d) states that appropriate and practicable steps to minimize the
adverse impacts will be required through project modifications and permit conditions.

RESPONSE E-70:  The City acknowledges that the project will require a Section 404 Permit
from the U.S. Army Corps of Engineers for discharge into waters of the U.S.
and may involve preparation of a 404(b)(1) Alternatives Analysis, if impacts
exceed those generally allowed under an existing Nationwide Permit.

COMMENT E-71: 68. Sequencing requires the applicant must first avoid impacts to wetlands,
next minimize those impacts, and only after avoidance and minimization of impacts has occurred,
compensate for any unavoidable impacts. However, as wetlands are considered “Special aquatic
sites” and it is presumed a less damaging practicable upland alternative to placing fill in wetlands
exists.

USACE Permit Authorization: pg. 73 of Appendix E, Biological Resources Technical Report
states, “A permit from the USACE (either a Nationwide Permit or an Individual Permit, depending
on the impact) will be required from the USACE for any Project-related impacts to jurisdictional
Waters of the U.S.” [emphasis added]

69. Itis unlikely the proposed development project will qualify for nationwide permit authorization.
Nationwide permit 29 for Residential Developments is not authorized for use in non-tidal wetlands
adjacent to tidal waters.

RESPONSE E-71:  The City acknowledges that the federal register language for the current set of
Nationwide Permits contains such language. The determination of
“adjacency” is made on a case-by-case basis by staff of the Regulatory
Branch of the U.S. Army Corps of Engineers and takes into consideration a
number of site specific criteria.

COMMENT E-72:  70. Due to the regional environmental importance of Area 4, the complexity
of issues that must be balanced (e.g. wetlands vs. uplands, endangered species and their habitats, etc.)
it would be appropriate to submit an application to the USACE for the entirety of Area 4. We
recognize that phasing will pose a problem, but clearly all of the development within the boundaries
of Area 4 is inter-related. Certainly a precedent exists as both the San Francisco and Sacramento
Districts have processed Clean Water Act authorizations for specific area plans.

RESPONSE E-72:  The City acknowledges that there are several issues to discuss with staff of
the Regulatory Branch of the U.S. Army Corps of Engineers regarding the
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topics of “single and complete project” and “inter-relatedness and inter-
dependency.” See also Response E-73.

COMMENT E-73:  71. Piece-mealing of project impacts is prohibited under the Clean Water Act
and the National Environmental Policy Act (NEPA). The USACE definition of “Independent utility
can be found in the Nationwide Permit definitions, “A test to determine what constitutes a single and
complete project in the Corps regulatory program. A project is considered to have independent
utility if it would be constructed absent the construction of other projects in the project area. Portions
of a multi-phase project that depend upon other phases of the project do not have independent utility.
Phases of a project that would be constructed even if the other phases were not built can be
considered as separate single and complete projects with independent utility.” All projects within
Area 4 will be dependent upon the establishment of a fill pad and utility infrastructure ranging from
the establishment of the Stevenson Blvd. flyover to the installation and hook up of the storm drain
system, electrical, etc. As such submittal of individual permit applications including nationwide
permit authorization requests would be considered piece-mealing and should be prohibited.

72. Similarly it is not possible to determine if adverse impacts to listed species (USFWS) or
wetlands and waters (USACE and Environmental Protection Agency — EPA) are adequately
mitigated if the review is piece-mealed.

RESPONSE E-73:  As the commenter notes, piece-mealing is prohibited by resource agencies. It
is anticipated that a single Section 404 permit (Nationwide or Individual), if
needed, will be sought for all of Newark Area 4.

COMMENT E-74: 73. Furthermore, due to the regional significance of the site, the large amount
of wetlands fill proposed, and the complexity of competing resource needs, it would be appropriate
for the Corps to prepare an Environmental Impact Statement (EIS) for the Specific Area plan.

RESPONSE E-74:  Whether an EIS or Environmental Assessment is needed for environmental
clearance under the National Environmental Protection Act depends on a
number of factors that will be taken into consideration by staff of the
Regulatory Branch of the U.S. Army Corps of Engineers during pre-permit
meetings when a specific proposal for Area 4 is proposed.

COMMENT E-75:  Thresholds of significance: 74. The Specific Plan conflicts with established
regional planning for maintaining habitat diversity as well as recent State strategies for preserving
biodiversity in anticipation of sea level rise impacts. The impacts of the Specific Plan on buffer areas
adjacent to tidal wetlands, i.e. seasonal wetlands and uplands transition zones and uplands is
significant and unmitigated.

RESPONSE E-75:  Based on the analysis provided in the RDEIR, the Specific Plan does not
conflict with established regional planning or State strategies. Refer to
Master Response 3 regarding BCDC jurisdiction on Area 4, Master Response
4 regarding sea level rise, and Master Response 6 regarding portions of Area
4 being within the Refuge Expansion boundary.
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COMMENT E-76: The EIR is fatally flawed — Inadequate information provided: Indirect
Impacts: Impacts of Alteration of Site Hydrology on Avoided Wetlands and Associated Species
The REIR discusses some impacts to the hydrological regime of the site that might alter the extent
and quality of unfilled wetlands. For example, pg. 177 of the REIR states:

The proposed Specific Plan would result in hydrologic alterations within Area 4 that could affect the
wetland and marsh habitats on the site. The addition of impervious surfaces through the construction
of buildings and roadways and the compaction of soil would result in significant changes in the
amount, location, quality, and velocity of stormwater runoff flowing into existing wetland habitats.
Stormwater discharged into natural habitats at concentrated levels would increase the likelihood of
soil erosion and channelization, and impacts related to water quality. If stormwater runoff is diverted
to storm drains, the water level of seasonal wetlands would be reduced and changes in the preserved
natural habitats would be substantial. In addition, the construction of the golf course would intercept
precipitation, likely decreasing the amount of water entering natural habitats.

75. However, the REIR fails to discuss the impacts of groundwater pumping for the golf course on
existing wetlands of high value. Page 11 of Appendix G — Hydrology states:

Recharge of the seasonal wetland and marsh habitats near the Pintail Duck Club from groundwater
seeps occurs in mid-to late-summer. Evidence of this recharge from groundwater seeps includes
bubbling water and the presence of a greater extent of surface water and hydrophytic vegetation in
areas near the former Pintail Duck Club during the late summer months as compared to water levels
in the early spring or summer, as observed in the summers of 2006, 2007, and 2008.

And page 14, of that appendix states:

Before reclaimed water is available, the golf course will be irrigated using an existing onsite well
with an estimated demand of 490 acre-feet per year. This well will draw from ACWD’s managed
groundwater resources in the Niles Cone without placing a burden on the District’s potable water
production facilities. Therefore, the project will have a less-than-significant impact on groundwater
supplies or areas of groundwater recharge.

RESPONSE E-76:  The RDEIR analyzes potential impacts of development on groundwater
support of wetlands and wetland ecosystem services provided to maintain
groundwater quality and quantity. Regional groundwater flow patterns from
upstream freshwater recharge sources to and from the downstream brackish
tidal boundary will not significantly change due to the Specific Plan (RDEIR
pgs. 177-179 and 251). Development of Area 4, which would entail an
increase in the percentage of impermeable surface, could reduce the volume
of base flow and quick return flow (interflow) into the shallow groundwater
aquifer, but would increase the amount of surface runoff directly into the
wetland areas by a commensurate volumetric amount, because the amount of
rainfall is not changed by development. Potential changes in surface water
flow to the localized wetlands that will need to be addressed and mitigated
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COMMENT E-77:

during project design, as subsequently described, are primarily due to the
specific locations of storm drain outfalls and distribution of runoff into
wetland areas, for which sufficient detailed information is not available at this
time.

The shallow groundwater table (seeps) within Area 4, which is also a variable
source or sink for the wetlands, is not significantly impacted by proposed
development in the global sense because the primary sources of aquifer
recharge (local stormwater runoff volume upstream and the salt ponds
downstream) are not affected by project development. The City
acknowledges that until reclaimed water becomes available, the golf course
would rely on local well water and golf course irrigation demands could be
different than agricultural demands, depending upon agricultural practices.

As described in detail in the RDEIR, when the future discretionary approvals
to develop residential in Area 4 and a golf course or other form of recreation
in Area 4 are proposed, the City of Newark or the appropriate decision-
making agency would evaluate the proposal, in light of the RDEIR and in
compliance with CEQA Guidelines Section 15168, to determine the level of
tiered review required. As part of that review, the project-specific locations
of storm drain outfalls and distribution of runoff into wetland areas would be
evaluated to ensure the continued health of the wetlands.

76. The REIR provides no assessment of what if any impacts groundwater

pumping will have on Area 4 seasonal wetland and marsh habitats near the Pintail Duck Club.

RESPONSE E-77:

COMMENT E-78:

Water pumped for the golf course irrigation would come from a very deep
underground aquifer, whereas the springs that surface at the adjacent
perennial marsh are localized groundwater that occur much closer to the soil
surface. Pumping the deeper aquifer would not adversely impact the shallow
water bearing zone, because the two zones are not directly connected to each
other. For this reason, there would not be a reduction in the wetland acreage
from the groundwater pumping.

77. The REIR must also give some indication of the areal extent of indirect

impacts, the number may be conservative, but based upon a “worst case scenario” what is the areal
extent of indirect impacts that would require mitigation?

RESPONSE E-78:

COMMENT E-79:

Refer to Response E-76 and Response E-77. The project, including proposed
groundwater pumping, would not result in indirect impacts to wetland
resources requiring mitigation.

Nuisance species: The REIR provides a section that describes some of the

potential impacts of invasive plants species and preserved, created, and enhanced wetlands, but
provides no such discussion of nuisance species.
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RESPONSE E-79:  Potential impacts from nuisance species associated with the proposed
residential and golf course uses and increased access to Area 4 are described
in the RDEIR (pgs. 180-181, 194-195, 197-199) and mitigation measures are
included to minimize impacts to a less than significant level (MM B10-4.7,
MM BI10-9.1, MM BI10-9.2, MM BI0O-11).

COMMENT E-80: 78. The REIR admits nuisance species such as domestic pets and feral cats
may pose problems for existing wildlife populations, but fails to identify the suite of likely nuisance
species or to suggest mitigation measures to reduce their negative impacts on wildlife species in
general and listed and sensitive species in particular. For example, the Specific Plan depicts picnic
areas overlooking wetlands habitat, but the REIR fails to discuss the attractiveness of trash cans to
nuisance species like raccoons, gulls, corvids, etc. or what measures will be implemented to prevent
access to garbage, etc.

RESPONSE E-80:  The RDEIR specifically identifies several nuisance species (house mice,
black rats, Norway rats, and raccoons) in “Impacts to Certain Potentially
Breeding Special Status Wildlife Species and Their Habitat” (RDEIR pg 180)
and mentions cats and dogs in MM B10-4.7. The RDEIR addresses the
potential effects of “non-native and urban-adapted native” species in MM
B10-4.7. This mitigation measure includes a requirement for the
development of a predator management plan and mentions some specific
measures that will be included in the plan to avoid attracting nuisance
species; these measures do include specific measures to prevent access to
food waste.

COMMENT E-81: 79. The REIR mentions a mitigation measure requiring dogs to be on leash
along the levees, but does not mention how this issue will be addressed for other areas of the
development, nor how it will be enforced.

Page 181 of the REIR states:

Domestic pets, cats in particular, may stray from the project’s residential areas and may depredate
these potentially breeding special-status species or their nests. Non-native mammals are likely to
increase on the project site following development. These species may compete with or prey on
some of these special-status species. As discussed below under Impacts to Sensitive Habitats and
Species from Recreational Disturbance, golfers and visitors may go beyond established recreational
areas and access the ACFC&WCD and Mowry Slough levees which may disturb, crush, or degrade
habitat for these species. Planting of trees within the golf course or residential areas will provide
additional perches and nesting sites for raptors that may prey on these special- status species.

If on-site mitigation for impacts to wetlands, waterbird foraging habitat, and special-status species
habitat is provided per measures to mitigate other project impacts, such mitigation will increase the
extent and quality of nesting and/or foraging habitat for these special-status species, restoring the
project’s adverse effects to some extent.
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RESPONSE E-81: RDEIR MM BIO-4.7 indicates that no free-roaming outdoor cats will be
permitted in the development. Contrary to the comment, the RDEIR does not
specify that dogs are to be on leashes only when on levees; rather, MM BIO-
4.7 specifies that off-leash dogs will be prohibited in conservation areas, and
MM BI0-9.2’s mention of signage requiring that dogs be kept on leashes
likewise pertains to all sensitive habitats. There is no ecological need to
require dogs to be on leashes in areas of the development away from sensitive
habitats and species. As indicated in MM B10-4.7, the neighborhood
association and the City will be responsible for enforcing the no outdoor cats
and leash requirements.

COMMENT E-82: 80. There is no mention of specific mitigation measures dealing with feral
cats, gulls, corvids, Canada geese on the golf course, etc. Rather the REIR concludes that because
additional high quality habitat will be provided through mitigation and enhancement these significant
adverse impacts will be less than significant.

See the discussion below regarding compensatory mitigation that explains why such a determination
cannot be made.

RESPONSE E-82:  Please refer to Response E-80 and E-81, which address the RDEIR’s
mitigation measures to reduce impacts of nuisance species. Those measures
would reduce the potential impacts of feral cats, gulls, and corvids (e.g., by
restricting the availability of anthropogenic food resources to those species).
Although there are no measures in the RDEIR that specifically address
Canada geese as nuisance species on the golf course, the presence of Canada
geese does not present a significant biological impact; for example, no
sensitive species will be adversely affected by the presence of Canada geese
on the golf course.

COMMENT E-83: 81. Please add a section to the REIR identifying nuisance species that are
likely to occur and mitigation measures that are enforceable and effective to ensure nuisance will not
have a significant adverse impact on wildlife species in general and listed and sensitive species in
particular.

RESPONSE E-83:  Please refer to Responses E-80, E-81, and E-82, which identify the locations
in the RDEIR where nuisance species are discussed and addresses the
RDEIR’s mitigation measures to reduce impacts of nuisance species.

COMMENT E-84: Compensatory mitigation — wetlands, waters, species: Pursuant to
815121(a) and §15146(b) of CEQA, the REIR does not provide decision-makers or the public a clear
understanding of the location or acreages of habitat in which compensatory mitigation could be
implemented for wetlands and species. Thus decision makers and the public are unable to determine
if the mitigation measures purported to reduce significant adverse impacts to a level that is less than
significant are realistic and capable of being implemented.
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The REIR proposes 1.5:1 replacement of seasonal wetlands that may be created/enhanced on-site,
off-site, mitigated through the purchase of mitigation credits, etc.

82. Mitigation ratios cannot be ascertained to be appropriate without understanding the opportunity
to evaluate the:

likelihood of success of implementation (e.g. does sufficient hydrology to maintain the created
wetlands without detriment to existing habitats, etc.),

the landscape context in which the habitat would be created (e.g. for salt marsh harvest mouse
habitat is upslope escape habitat available free from human disturbance and nuisance species
impacts and in an area that wouldn’t make the mouse susceptible to predation?),

the surrounding land uses (e.g. open space or residential? isolated or corridors available? Etc.)
nature of habitats that might be converted from one type to another

proximity of off-site mitigation to project site

in-kind vs. out-of-kind mitigation

whether mitigation is being proposed for more than one type of impact in the same area (double-
dipping mitigating for more than one impact in the same acreage is not acceptable — e.g.
expecting seasonal wetlands to provide 50% burrowing owl foraging habitat)

RESPONSE E-84:  The proposed mitigation ratio takes into consideration the existing functions

and values of wetlands that may be affected on site, and compares those to the
anticipated increase in functions and values from proposed replacement
wetlands to arrive at the ratio of 1.5:1. Two other important factors were
assessed when arriving at a suitable mitigation ratio including timing of
implementation (it is anticipated that mitigation will be implemented
concurrent with site grading) and proximity of mitigation wetlands to
impacted wetlands (i.e. on site). As described in the RDEIR, a detailed
mitigation plan will be prepared, submitted to, and approved, by the staff of
the City of Newark, prior to initiation of grading within wetlands. The
RDEIR describes the necessary components of such a plan should mitigation
be provided on site; an alternative form of mitigation, off-site, is also
described should on site mitigation not meet all of the project needs.

Additionally, as part of the Section 404 permit process with the U.S. Army
Corps of Engineers, a Wetland Mitigation Plan, prepared to current
specifications, must be prepared and approved by that federal agency as well
as the Regional Water Quality Control Board as part of the Section 401 Water
Quality Certification, and the City acknowledges that the replacement ratio
recommended by these agencies may differ than what is presented in the
RDEIR. This Plan will discuss each of the factors listed above, among many
others, in great detail in additional technical studies. It is important to point
out that the project cannot and will not be approved by any of the agencies
(City, USACE, RWQCB) listed above unless there is a feasible mitigation
plan which combines on-site and off-site elements, to fully compensate for
all project impacts to wetlands.
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COMMENT E-85: 83. The REIR should clearly indicate the area and acreage available in which
to create wetland habitat, where wetland enhancement might occur on-site given the current
development envelopes, and how indirect impacts would be prevented from degrading the value of
the mitigation creation and enhancement activities. Based on calculations from information provided
in Appendix H, Part 1 and from the Specific Plan, it appears the amount of uplands available in
which wetlands and sensitive species (e.g. burrowing owl) mitigation could occur would be
approximately 53.5 to 59 acres.

RESPONSE E-85: Please refer to Master Response 2 regarding Wetland Mitigation.

COMMENT E-86: 84. Clearly this is not enough area in which to create 1.5:1 mitigation for loss
of wetlands. The REIR must provide more definitive and realistic mitigation measures, given the
“worst case scenario” of up to 85.6 acres of wetlands fill and a currently unknown figure of indirect
impacts:

* how much mitigation can occur on-site,

» where will it be located on-site (Mitigation squeezed between the development envelope and the
outboard Mowry Slough levee may not provide adequate escape habitat for the salt marsh harvest
mouse, may become inundated over time, may be subject to constant disturbance, etc.)

» how much will need to occur off-site,

RESPONSE E-86: Please refer to Master Response 2 regarding Wetland Mitigation.

COMMENT E-87: + does land that could be acquired to mitigate the impacts of Specific Plan
implementation actually exist within 10 miles of the project site along the eastern shoreline? It is our
impression that most of the land from San Leandro down to Alviso are in some form of public
ownershipg. Thus is this even a viable mitigation measure?

*  Where would mitigation credits be purchased and for what habitat and species?

RESPONSE E-87:  Insofar as the various state and federal agencies have relatively recently
approved the use of the San Francisco Bay Wetland Mitigation Bank (Newark
Area 4 is located within the approved bank service area) and the USACE has
recently published mitigation guidance indicating a preference for applicants
to use mitigation banks, the text of the RDEIR will be modified to state that
the off-site component of the wetland mitigation will occur on lands located
within 10 air miles of the current project site and will be located along the
eastern shore of south San Francisco Bay within the same geographic
watershed, or as otherwise approved by the USACE and RWQCB. The
revised text is shown in Section 4 of this Final RDEIR.

COMMENT E-88: 85. These are issues that are critical in determining the efficacy, long-term
viability, and feasibility of the proposed mitigation measures in actually lowering the significant
impacts of the project to levels that are less than significant. Without this information the REIR
cannot assert the adverse biological impacts are less than significant.

RESPONSE E-88: Please refer to Master Response 2 regarding Wetland Mitigation.
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COMMENT E-89: Proposed mitigation measures are unenforceable or ineffective:

Page 181 of the REIR states: Maintenance activities around the golf course and residential areas, or
golfers and residents, who enter natural areas, may unintentionally disturb or destroy nests. Although
the project does not include the establishment or improvement of any formal trails along Mowry
Slough, the number of people and domestic animals expected to access the levee along Mowry
Slough will be greater following project development, subjecting pairs of these species nesting along
Mowry Slough to more disturbance.

And

The REIR mentions that implementation of the Specific Plan may result in more people accessing the
levees and walking their dogs in these areas, more specifically that levee users may “bring dogs to
these areas that may harass or prey on sensitive bird and mammal species.” (pg.194)

The REIR proposes mitigation measures as follows:
Incorporation of the following measures will reduce special status species and sensitive habitat
impacts to a less than significant level:

MM BI0-9.1: As the design of the golf course progresses disturbance by golfers of adjacent
sensitive habitats and species shall be minimized. For example, high-use areas such as tees and
greens shall be set back from the edge of the golf course, and broad rough/out-of-bounds areas
shall occur along the interface between the golf course and sensitive habitats.

MM BI0-9.2: On the golf course, areas that are “out of bounds” (which will include the artificial
burrowing owl burrow complexes and all natural areas that are not directly filled during golf
course construction) shall be clearly marked as such, explaining the importance of preserving the
ecological integrity of the adjacent natural areas. Signs will be erected along the ACFC&WCD
levees and along Mowry Slough describing the ecological value of adjacent wetland areas and
instructing users to stay on the ACFC&WCD levee tops, stay out of sensitive habitats, and keep
dogs on leashes. (Less Than Significant Impact with Mitigation)

86. Human disturbance of nesting birds can result in abandonment of nests and chicks, resulting in
decreased reproductive success (Rodgers and Smith 1995, Carney and Sydeman 1999, USFWS 2001,
Ruhlen and others 2003, Lafferty and others 2006). Disturbance can also lead to decreased
abundance or behavioral alteration of non- breeding birds (Burger and Gochfeld 1991, Schummer
and Eddleman 2000, Lafferty 2001, Burger and others 2004).

RESPONSE E-89:  The comment states that mitigation measures are unenforceable or
ineffective, then lists the measures from the RDEIR, but there is no evidence
or discussion in this comment describing why the measures are unenforceable
or ineffective. It is the professional opinion of the consulting biologist and
the City that the measures will be enforced and are effective.

COMMENT E-90: 87. Signage has been demonstrated to be completely ineffectual in reducing
trespass into areas supporting populations of sensitive or listed species. Recent studies by USGS
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scientist Kevin Lafferty at the Coal Oil Point U.S. Reserve in Santa Barbara (2005 Final Report on
the Western Snowy Plovers; Restoration of breeding by snowy plovers following protection from
disturbance, Biodiversity and Conservation 92006) 15:2217-2230) concerning human impacts to
shorebirds on a beach showed that after a year of very adequate signage there was no improvement in
the public’s adherence to staying out of restricted areas. However, once a steward/docent program
was in place on the beach, the public’s compliance with restricted zones increased exponentially.

RESPONSE E-90:  The consulting project biologist and the City disagree that signage is
ineffective as a means to reduce human access into sensitive habitat areas.
The Recovery Plan for the Pacific Coast Population of the Western Snowy
Plover (U.S. Fish and Wildlife Service 2007) contains the following
statement: “Directional signs (regarding closed areas, nesting sites, etc.) also
are used within western snowy plover habitats and near protective fencing to
alert the public and other beach users of the sensitivity of western snowy
plover nesting and wintering areas.” This Recovery Plan (in Appendix C)
cites “65 locations where exclusionary signs are in place or recommended to
achieve management goals”. Snowy plovers are particularly susceptible to
human disturbance because most of them nest on beaches, where human
recreational use is high; in contrast, the desire by humans to access muddy
marshes and other sensitive habitats around the Newark Areas 3 and 4
Specific Plan site is expected to be low.

COMMENT E-91: 88. While a docent program may not be possible, monitoring of public
compliance with signage and an enforcement program must be implemented.

89. Refuge staff have extensive experience with the issue of people along levee trails failing to
comply with leash requirements. At Bair Island signage was posted regarding leash laws and the
consequences should dog walkers fail to comply. A required % of compliance was posted, in
addition volunteers provided information, consequences of non-compliance was advertised — no dogs
allowed, and non-compliance was monitored. In the end, even with an extension of the monitoring
period, the public failed to comply with the leash requirement, and dog walking may be prohibited
once trails are reopened to the public (currently shut down for restoration work).

RESPONSE E-91:  As indicated in MM BIO-4.7, the neighborhood association and the City will
be responsible for enforcing leash requirements. Signage, coupled with

enforcement, is expected to reduce impacts by humans with off-leash dogs.

COMMENT E-92: 90. Unless some regular enforcement program is funded and implemented on
a regular and frequent basis, access to the Mowry Slough levees should be prohibited.

RESPONSE E-92:  The comment is noted. Please refer to the Response E-91.

COMMENT E-93: 91. Similarly, unless an enforcement program is funded and implemented for
sensitive habitat areas on the golf course and elsewhere in the development, a determination cannot
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be made that the impacts of human disturbance have been reduced to less than significant levels
cannot be made.

RESPONSE E-93:  Please refer to the Responses to E-90 and E-91.

COMMENT E-94: 3.5 Biological Resources additional comments: 92. Mitigation measures for
nesting peregrine falcons, raptors, loggerhead shrike, tri-colored blackbirds and bats do not provide
for replacement of lost nesting/maternity roost habitat.

RESPONSE E-94:  As indicated in the RDEIR, peregrine falcons do not currently nest in the
Specific Plan area, and if they were to do so in the future, they would nest
only on electrical towers. The Project will not result in the loss of any such
tower nesting habitat. Similarly, tricolored blackbirds do not currently nest in
the Plan area, and the Project would not impact the extensive emergent marsh
on the site, which is the only location where the species could potentially nest
in the future. Suitable roosting habitat for bats is no longer present on the
site, as buildings are no longer present, and loggerhead shrike nesting habitat
will continue to be present wherever trees or shrubs are located adjacent to
extensive open space, such as the areas that will be avoided or restored. A
variety of raptors may nest on the site as well, following development; many
red-tailed hawks, red-shouldered hawks, and Cooper’s hawks in the San
Francisco Bay area tolerate high levels of human activities and nest in
ornamental trees, and red-tailed hawks may nest on electrical towers as well.
For all these reasons, no mitigation for lost nesting or roosting habitat of these
species is necessary.

COMMENT E-95: 93. Buffer zones around sensitive species should be reviewed and approved
by the California Department of Fish and Game (CDFG) and USFWS.

RESPONSE E-95:  The buffer zones around burrowing owl burrows and peregrine falcon nests
are the buffers that the California Department of Fish and Wildlife typically
recommends. The 400-foot buffer around tricolored blackbird colonies (in
the unlikely event that the species nests on the site) is actually greater than the
250-foot buffer required around such colonies for the nearby Santa Clara
Valley Habitat Plan. As a result, no further review of buffers specified in the
RDEIR by wildlife agencies is necessary or proposed.

COMMENT E-96: 94. Environmentally Sensitive Area and exclusion fencing for the salt marsh
harvest mouse and salt marsh wandering shrew should include installed and inspected daily by a
qualified mammalogist. Use of weed whackers should be prohibited in areas where hand removal of
vegetation is required ... hand removal...

RESPONSE E-96: RDEIR Mitigation Measures BIO-8.1 through BIO-8.4 detail the measures
that would be implemented to minimize impacts to individual salt marsh
harvest mice and salt marsh wandering shrews. Among these measures is the
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requirement that a qualified biologist be present during installation of the
barrier. This biologist would be also be present during removal of any
vegetation that may support salt marsh harvest mice and clearing and
grubbing near the exclusion fence. After vegetation around the fence is
cleared, it is unlikely that harvest mice would be present near the fence,
because they rarely stray from dense vegetation. As a result, daily inspection
by a qualified mammologist would not be necessary, although the fencing
will be maintained during construction. Weed whackers are appropriate for
removal of vegetation in potential salt marsh harvest mouse habitat, because a
qualified biologist will be present to ensure that the vegetation removal is not
done in such a way that could result in the loss of individuals.

COMMENT E-97:  95. Mitigation ratios will be determined during Section 7 consultation
(Biological Opinion process) with the USFWS for impacts to habitat of salt marsh harvest mouse and
salt marsh wandering shrew. The mitigation and monitoring plan will require the approval of the
USFWS, CDFG, USACE, and RWQCB.

RESPONSE E-97:  The comment is noted. The RDEIR Mitigation measures MM BIO 8.1- MM
B10-8.4 are consistent with the comment.

COMMENT E-98: 96. If trucks must cross wetland areas, measures must be taken to reduce soil
compaction, and before and after topography should be provided to the USACE and RWQCB to
ensure flow of water across the landscape is not adversely impacted.

RESPONSE E-98:  The comment is noted. RDEIR MM BI10-12.1 and MM BIO-12.2 describe
how construction and soil-disturbing activities shall not occur immediately
adjacent to any wetlands that are to be avoided or affect water quality. That
would include trucks crossing the wetland areas.

COMMENT E-99: 97. No night lighting should occur during construction.
RESPONSE E-99: The comment is noted. No nighttime construction is proposed.

COMMENT E-100: 98. pg. 177 — Who will bear the responsibility of enforcing MM-BIO2.1
AND MM-BIO-2.2 to ensure stockpile soils do not migrate into adjacent wetland areas? Inspections
of the stockpile mitigation measures should be conducted on a daily basis and should be monitored
during and after rain events to ensure they are effective.

RESPONSE E-100: Refer to Response E-29. Monitoring of construction period stormwater
control measures and Best Management Practices (RDEIR MM BI10-12.1 and
MM BI0-12.2) will be the combined responsibility of the project applicant,
through construction bid documents, and City staff.

COMMENT E-101: 3.7 Geology and Soils: 3.8 HYDROLOGY, Flooding, and Water
Quality: Also under this section is the statement: “Acceptance and maintenance/access easements
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along levees and/or permit to move tide gate(s),” by Alameda County Flood Control and Water
Conservation District (ACFC&WCD).

99. What levees does this statement refer to? All levees both internal to the project site and along
Mowry Slough? Please clarify what is meant by this statement. Who would be performing the
“maintenance,” what tide gates are being referred to, and who would be responsible for moving
them? It is our understanding that an agreement was reached between the owners of one of the
parcels (Peery and Arrillaga) and the State of California and State Lands Commission in 1994
regarding the ownership of the tidal lands immediately adjacent to their property, whereupon Peery
and Avrrillaga quit claimed all their right, title, and interest in the waterways and lands lying westerly
of the outer toe of the existing levee adjacent to Mowry Slough. In return, the State granted specific
easements for drainage (this does not remove the requirement for CWA authorization) in very
specific locations. If tide gates are to be moved outside the areas defined in the 1994 agreement,
permits may be required from State Lands Commission.

RESPONSE E-101: Currently, some of the levees within the Specific Plan area are privately
owned. The privately owned levees would not necessarily be transferred to
the ACFC&WCD. They are not certified or utilized for flood control. There
is a potential for levees to be transferred to the ACFC&WCD in the future,
but this is subject to further discussions and permits from various
agencies. Future design may require adjustments to the tide gates and any
modifications would require approval and coordination with the
ACFC&WCD. The moving of tide gates is not covered at a project level,
since it is not currently proposed and would be part of Area 4, if necessary.
The text of the RDEIR has been revised to clarify this issue. Please refer to
Section 4.0 of this document, Revisions to the Text of the RDEIR.

COMMENT E-102: 3.10 Aesthetics and Visual Resources: 100. The REIR fails to address the
impacts of light pollution on wildlife species — the only mention of the biotic habitat is “No night
lighting would be directed towards the undisturbed wetland areas.” This single sentence fails to
acknowledge significant levels of light pollution will be introduced by the neighborhoods,
development infrastructure, and golf course facilities to an area that currently has low levels of
artificial light.

101. Light pollution is documented to have serious adverse impacts for a wide range of wildlife
ranging from invertebrates to mammals. It disrupts migratory patterns, foraging capabilities,
predation, nesting, breeding, etc. (Longcore and Rich, “Ecological Light Pollution” Front Ecol
Environ 2004, 2(4): 191-198). Longcore and Rich report the findings of Buchanan (1998 “Low-
illumination prey detection by squirrel treefrogs,” J Herpetology 32: 270-74) in which three different
species of amphibians forage at different illumination intensities. As an example the squirrel treefrog
(Hyla squirrela) forages only between 10-5 lux and 10-3 lux under natural conditions, while the
western toad (Bufo boreas) only forages at illuminations between 10-1 and 10-5 lux.

102. Evidence suggests light pollution affects the choice of nesting sites in the black-tailed godwit,
with choice locations being the farther away from roadway lighting (De Molenaar et al 2000, in
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Longcore and Rich). Buchanan found frogs he was studying stopped their mating calls when the
lights of a nearby stadium were turned on.

103. Sufficient evidence exists that demonstrates artificial lights have adverse impacts on wildlife.
The REIR must estimate the increase in light levels that could occur as a result of the Specific Area
Plan and propose mitigation measures that will reduce adverse impacts to on-site and adjacent
wildlife populations.

RESPONSE E-102: Night lighting can have adverse impacts on wildlife; therefore, the project
was proposed to avoid impacts to wildlife from night lighting. The RDEIR
states that lighting fixtures would be directed downward to avoid spillover
into adjacent areas, in accordance with City guidelines, including 2013
General Plan Policy LU-4.7 (RDEIR pg 295). Additionally no night lighting
would be directed toward undisturbed wetland areas. RDEIR AM VIS-1.1
includes other measures to further minimize lighting of areas beyond those
intended to be lit. These are the most effective measures to minimize
potential adverse effects of night lighting on sensitive resources, and
implementation of these measures will adequately reduce potential effects of
night lighting on biological resources.

COMMENT E-103: 104. The assessment of visual and aesthetic resources impacts fails to assess
the impacts to the viewshed that will be experienced by pedestrians, bicyclists, and drivers along
Cherry Street. While existing development does partially block some of the views, the installation of
sound barriers along Cherry Street will prohibit any remaining views across the bay.

RESPONSE E-103: Refer to Response E-43 regarding the change in views from Cherry Street.

COMMENT E-104: 4.0 Cumulative Impacts: 105. The EIR should analyze the cumulative
impacts of the loss of upper tidal marsh habitat, transition zones, and uplands in proximity to the bay
on the federally listed species and special status species that have been identified on the site or
immediately adjacent to the site (e.g. salt marsh harvest mouse, burrowing owl). Note this comment
from the South Bay Salt Pond Restoration Project FEIS:

The land within the Authorized Expansion Boundary reflects the diversity of wildlife habitats that
could be restored to tidal wetlands, brackish marsh, managed ponds, seasonal wetlands, vernal pools,
grasslands, riparian, freshwater marshes and adjacent uplands...

... Some lands outside the SBSP Restoration Project Area are more suitable for certain types of
restoration than lands within the Project Area...

... Some of these privately owned lands also provide opportunities to restore locally rare habitats
(e.g., riparian, seasonal wetlands, former duck clubs) that are limited when considering only the lands
within the Project Area. [emphasis added]

RESPONSE E-104: Cumulative impacts to biological resources have been discussed in the
RDEIR (pgs 365-366).
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COMMENT E-105: 5.1 Alternatives Analysis: 106. The REIR states the “primary objective

of the Areas 3 and 4 Specific Plan is to provide low density residential, a golf course, and/or

recreational facilities, and land for a school for the current and future residents of Newark.” And

identifies the following specific project objectives:

» Through a General Plan amendment allow residential uses;

* Provide up to 1,260 units of low density residential uses (4.2 — 8.5 units per acre) in Areas 3 and
4;

» Provide high quality residential uses including a mix of executive housing types;

* Provide up to 189 below market rate housing units that are within the 1,260 total residential
units;

* Provide land for an up to 600-student elementary school in Area 3 to serve both the Specific Plan
development and neighboring residential;

» Provide vehicle access to Area 4 via a railroad overcrossing at Stevenson Boulevard,;

* Provide and contribute toward community recreational facilities;

* Provide land for a golf course available to the public.

» Ifagolf course is found unfeasible, then another recreation use that is acceptable to the City shall
be provided as a condition of development. (emphasis added)

The alternatives considered by the City include:

1. a“No Project Alternative” in which current conditions continue,

2. a“No Project Alternative” [perhaps more appropriately titled “Implementation of the Current
General Plan”?] in which the existing General Plan would be implemented,

3. a“No Development in Area 4 and Higher Density Area 3 Alternative,” in which an elementary
school with a 600- student capacity and 1260 homes would be built within the 77-78 acres
described in this DEIR,

4. a“Reduced Housing Alternative” in which the development of Area 3 would proceed as
proposed in this DEIR, but no housing would be constructed in Area 4 — only a 120-acre golf
course would be constructed designed to minimize impacts to wetlands,

5. a“No Golf Course Alternative” in which everything would be developed as proposed in this
DEIR except that a passive park would replace the golf course and housing would not be
condensed to minimize wetland fill and impacts to wildlife resources, but would remain as
depicted,

6. and the “Location (Area 2) Alternative” that would presumably provide 1260 housing units but
no golf course?

We support Alternative 3. This alternative avoids development of Area 4 would result in a
significant reduction in adverse environmental impacts.

RESPONSE E-105: The comment is noted.

COMMENT E-106: In addition, an alternative that does not develop Area 4 is superior due to:

» the recognized resource value of the site for restoration and preservation as ecotone habitat,

» the recommendation of the California Climate Change Adaptation Strategy that areas such as
Area 4 (not specifically identified) be protected for species migration, flood protection, etc. as sea
level rises,
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» the unique mosaic of a variety of wetlands and uplands that exists on the site

» the relative isolation of the site from existing services (promoting the use of personal cars rather
than alternative modes of transportation)

» and the repeated recommendations from resource and regulatory agencies that Area 4 be
preserved,

RESPONSE E-106: The comment is noted.

COMMENT E-107: As stated earlier in our comment letter, we question the continued inclusion
of a golf course in the project objectives. We have heard from members of the Planning Commission
and City Council that they don't believe a golf course will ever be constructed in Area 4. Substantive
evidence exists that golf courses increasingly are not financially sustainable. We must conclude
then, the only reason to continue to include a golf course as a project objective is to provide rationale
to reject the No Development of Area 4 Alternative.

RESPONSE E-107: The comment is noted. The RDEIR analyzes the proposed project, of which
the golf course is a stated part. The RDEIR also includes the option of an
alternative recreational use in Area 4 (Sub Areas C and D).

COMMENT E-108: As indicated in the comments provided above, as well as those submitted by
Brian Gaffney, Dr. Peter Baye, Jana Sokale, Wayne Miller, San Francisco Baykeeper and resource
and regulatory agencies, it is evident the REIR fails to adequately identify, analyze and propose
mitigation for significant adverse impacts to the physical environment that would result from
implementation of this specific area plan. It is impossible even at a programmatic level to analyze
the extent of impacts to biological resources due to the lack of information provided (e.g. impacts to
groundwater systems, ability to implement wetlands mitigation, how the site will be developed - i.e.
mass filling and grading or piece-meal construction, etc.). It is evident the biological mitigation
measures that have been proposed will not reduce the impacts of the project to a level that is less than
significant.

RESPONSE E-108: The RDEIR includes sufficient information and analysis for program level
review of Area 4 development and project level review of the residential use
of Area 3 (the specific project elements noted in the RDEIR Summary Table
on pgs S-7 through S-10). Refer also to Master Response 1 regarding the
program and project-level review of the RDEIR. The City has reviewed all of
the comments received and responses have been provided in this document.
No comment raised any new impact or impact of substantially greater severity
than already addressed in the RDEIR.

COMMENT E-109: In addition to the comments provided in this letter, we are attaching and ask
that the City enter into the record for the REIR and respond to, a CCCR comment letter dated June
24, 2010, regarding the 2010 Areas 3 and 4 Specific Area Plan FEIR as the comments submitted
remain valid. We also request you enter into the record and respond to comments submitted by
CCCR in response to the Newark GPT DEIR, dated September 27, 2013 pertaining to golf course
feasibility.
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The flaws of the REIR need to be rectified and the document recirculated for public review and
comment.

RESPONSE E-109: The comments on the DEIR were responded to in the FEIR. With the
exception of three issues that are addressed by this RDEIR, the other issues
were upheld by the court or are barred by the doctrine of res judicata. (See
Master Response 5.) The City need not address issues raised in 2010 that
were previously addressed and adjudicated to be compliant with CEQA.
Regarding golf course feasibility, see Response E-22.

F. RESPONSE TO COMMENTS FROM FRIENDS OF COYOTE HILLS, SEPTEMBER
19, 2014

COMMENT F-1: The Friends of Coyote Hills is an environmentally focused group serving the
Tri-Cities area. We are dedicated to the conservation and preservation of open space and the plant
and wildlife habitats it supports, and to engaging public involvement with local and regional
environmental issues through community outreach, education, collaborative efforts, and

advocacy. Our group views the development of Area 4 development problematic on several fronts:

The potential of bankrupting the City of Newark

As evidenced by recent events across the country, the mistake of developing lands like Area 4 has the
potential to bankrupt a city like Newark. Recent examples in the United States have shown that, if
cities approve housing in an area likely for flooding, that city could be forced to pick up the tab.

For example, in October 2013, floods occurred in an Austin neighborhood. Five people died. More
than 500 homes suffered moderate to severe damage. Frustrated victims stormed Austin City Hall.
According to Austin’s KEYE-TV website, the group of homeowners (wanted) “additional buyouts”
of their homes — at the city’s expense. Since 1999, the City of Austin has re-purchased 323 homes in
these neighborhoods at a total cost of approximately $36.5 million. After the March, 2013 floods, an
additional 116 homes were added to the list. The tab grew to $55.5 million.

Can’t happen here? This plan could be identical to what is being proposed in Newark, CA. Newark
wants to construct more than 1,260 homes on former diked baylands and meadows that are only 0 to
11’ over sea level. The land is bordered by Mowry Slough and Line D at the interface between tidal
flows and creek flows. This area is most apt to flood in the event of high tides and storm surges
today and will be the first lands subject to sea level rise. Concerns about sea level rise and increasing
storm surges have been met with “experts” stating that the “solution” is to transport 2.1 million cubic
yards of dirt to elevate the Newark site. (That is more than 100 dump truck round trips daily along
city streets, seven days a week, 365 days a year, for at least two years).

But what if the “experts” calculations are wrong and an Austin scenario happens here?

California’s Department of Water Resources has increased forecasted sea level rise predictions to 55”
by the end of the century. The Bay Conservation and Development Commission agree: predicting 16

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 73 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

inches of sea level rise at mid-century and 55 inches by 2099. Recently, a May 13" Argus Headline
stated:

“Key Antarctic sheet irreversibly collapsing; scientists predicting faster increase in sea level rise.”
The article says ““(we) see eventually 4 feet of sea level rise from the melt. But it could trigger
neighboring ice sheet loss that could mean a total of 10 to 12 feet of sea level rise, the study in
‘Science’ said.”

The occurrence of floods is the most frequent among all natural disasters globally. In 2010 alone, 178
million people were affected by floods (globally). The total losses in exceptional years exceed $40
billion.
1. Has Newark considered the ramifications of having to reimburse those homeowners if the
Austin scenario plays out in Area 4?
2. Newark’s discretionary development approvals may put lives and property at risk. What
amount can the city afford to reimburse before going bankrupt?

The Loss of Newark’s Protection from Flooding

Let’s set aside the costs to replace these future homes (and lives). Newark’s wetlands are natural
buffers for the thousands of Newark’s current residents who are at risk from water damage and
injury. One of the best solutions is a healthy marsh separating the Bay from your house. Tidal
marsh and wetland habitat absorbs excess water from high tides and storm surges.

If you cement over this protection, the water will find its way to your door. We must act now to
protect and restore the Bay’s wetlands to protect our homes and businesses from flooding. We need
to face the fact that these places protect the houses already built and NEVER should development be
permitted next to our Bay waters.

To quote a recent article in the (Menlo Park) Almanac:

*“... The threat (of flooding) is not necessarily decades away, (said Maximilian Auffhammer, the UC
Berkeley professor of environmental economics). Higher sea levels amplify the flooding potential of
severe storms, as Hurricane Sandy demonstrated on the East Coast. Changes at the local level such
as allowing homeowners to elevate their homes and rezoning areas vulnerable to extreme weather
events are worthy of consideration, he said.”

Wetlands, and their ability to absorb floodwater and wave energy, are crucial, said Mr. Goldzband
(Larry Goldzband, the current BCDC executive director) and Mr. (Will) Travis, his predecessor at
BCDC. “Wetlands are about as close to magic as you're ever going to get when you're dealing with
flooding,” Mr. Travis said. ‘The wider the wetland is at the front, the lower the levee can be at the
back.’

Supervisor (Dave) Pine said. “What has been a 100-year (flood) event could easily become a 10- or
20- or 30-year event. | think we need to start moving, like the Dutch, towards a longer time
horizon.”
3. If sea levels rise, these land’s flora and fauna natural retreat to ““higher ground”” very

slowly. Has this been considered?
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4. With all of the evidence of flooding throughout the country (and the world), why are Newark’s
leaders considering paving over the only protection Newark has to prevent a major flood to its
current residents — its wetlands?

RESPONSE F-1: The comment is noted and will be taken into account as part of the project
consideration. Areas 3 and 4 have been planned for development since 1992
and the Specific Plan ensures that proposed development will be adequately
protected from flooding due to climate change. An updated assessment of the
potential for sea level rise to affect the project and the proposed adaptation
strategy is provided in Master Response 4.

COMMENT F-2: Traffic Newark’s former mayor Dave Smith signed on to the U.S. Mayors
Climate Protection Agreement. The agreement’s goal is to conserve the nation’s energy and reduce
the greenhouse gas emissions that threaten our planet. Participating mayors make several
commitments to greenhouse gas reduction in their own communities, the first of which is to take
action in “anti-sprawl land-use policies.”

The most important step a community can make to reduce greenhouse gases is the reduction of
sprawl and the creation of transit-oriented development. We have no option but to get in our cars,
pollute our air and crawl to work paying whatever price per gallon the oil companies wish to charge
us. This is the legacy that our forefathers left us. But developments like those proposed for Area 4
places houses on the outer fringes of our cities and place huge developments in areas away from
rapid transit. People who buy million-dollar houses will not ride buses. They will get in their cars
and pollute our air. Newark is ignoring the cries on these legitimate concerns, and enthusiastically
promoting the addition of over 1200 houses in Area 3 on Cherry Street and Area 4 west of the Union
Pacific Railroad tracks. The proposed Areas 3 and 4 Specific Plan project would generate 14,970
daily vehicle trips (1,429 project trips occurring during the AM peak hour and 1,676 project trips
occurring during the PM peak hour) to our already congested roadways and freeways.

The Area 3 and 4 developments do not reduce emissions and traffic efficiency — but increases both.
This development was conceived 40 years ago when Bay Area cities were sprawling outward with
little concern for smart growth. Forty years ago, we did not have the traffic we have today. Forty
years ago, the term telecommuting did not exist and few of us knew what global warming meant and
what we were doing to increase it.

Smith pledged to support anti-sprawl land-use policies. Has Newark turned its back on this pledge?
These houses are slated to be built on the farthest reaches of the city. This support cannot wait until
after developments have been constructed. To quote Tom Cochran, executive director of U.S.
Conference of Mayors: “The emerging threat of global climate change, due largely to widespread
fossil fuel use, has made it clear that business as usual, as far as energy use is concerned, is not
sustainable.”
5. Newark has pledged to be a part of the United States’ Mayors Climate Protection
Agreement. The agreement's goal is to conserve the nation's energy and reduce the greenhouse
gas emissions that threaten our planet. Participating mayors make several commitments to
greenhouse gas reduction in their own communities, the first of which is to take action in *““anti-
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sprawl land-use policies.” The development of Area 4 is placed on the outermost reaches of the
city. Is Newark’s current leadership reneging on this promise?

RESPONSE F-2: The City does not consider the proposed Specific Plan development,
including Area 4, to be sprawl. The City notes that development of Areas 3
and 4 constitutes infill development that is close to jobs, transportation
facilities, and infrastructure. Area 4 is approximately 1.4 miles from
Interstate 880, within the vicinity of three bus routes, and is walking distance
to the Silliman Recreation Center. Regionally speaking, Newark and the
project area are within 15 miles of the job centers of Fremont, Milpitas, North
San Jose, Hayward, and Palo Alto.

COMMENT F-3: The Friends of Coyote Hills are against any development of the Area 4

lands. There is now precedence that this project puts the City of Newark at high financial risk if the
facts are ignored and construction takes place. This area is incredibly unique as it contains a blend of
uplands and wetlands; it has been recommended for preservation by the Bay Goals project and the
Tidal Marsh Ecosystem Recovery Plan. And most important to your residents and businesses, these
lands protect your citizens and businesses from catastrophic floods that other areas of the country
have and are experiencing. The Friends of Coyote Hills request that you encourage contribution of
lands to the USFWS so this treasure can be preserved and restored for all Newark residents.

RESPONSE F-3: Comment noted. The commenter’s concerns will be included in this
Recirculated Final EIR and thus will be before the City’s decision-makers,
the City Council, for their consideration.

G. RESPONSE TO COMMENTS FROM SAN FRANCISCO BAYKEEPER,
SEPTEMBER 19, 2014

COMMENT G-1: On behalf of San Francisco Baykeeper and our over 3,000 members who use
and enjoy the environmental, recreational, and aesthetic qualities of San Francisco Bay and its
surrounding tributaries and ecosystems, we submit these comments in strong opposition to the
proposed project, and the Recirculated Draft Environmental Impact Report (“DEIR”) prepared for
the project.

A. The RDEIR Piecemeals and Segments its Project VVersus Program Level Review.

The RDEIR’s categorization of itself at once as a project EIR and a program EIR is inaccurate,
misleading, and must be revised to advance informed public decision-making. While the RDEIR
states that it is not required to delineate which sections provide project-level review and which
sections provide program-level review, the RDEIR nevertheless does purport to do so. (RDEIR S-
6 to S-10.) To the extent that the RDEIR’s assertions are inaccurate, they must be challenged and
revised now lest the public risk losing the right to challenge such conclusions forever more. (See
Pub. Resource Code § 21167.2 [an EIR not legally challenged “shall be conclusively presumed to
comply with [CEQA]”].) Therefore, even if not required to articulate which approvals have been
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reviewed at a project versus program level, because the RDEIR has done so here, such conclusions
must be revised or challenged if inaccurate, incomplete, vague, or misleading.

The RDEIR erroneously segregates future project approvals as being covered by project-level or
program-level environmental review in this RDEIR, even where the future approvals would cover the
same activities. (footnote: Note, however, that no draft or proposed Development Agreement has
been including among the RDEIR appendices or otherwise among the documents for review on the
City’s website, precluding any actual review of whether its impacts have indeed been reviewed at a
project-level as the RDEIR claims.) Indeed, the most common determinative factor the RDEIR
appears to apply in making this distinction is whether the approval will be rendered by the City or by
another agency: most future approvals the City must render are considered to have already received
project-level review, while most all future approvals to be rendered by independent agencies have
purportedly only received program-level review. (RDEIR S-7 to S-10.) This type of deferral of
environmental review to independent agencies is impermissible. CEQA requires the lead agency to
evaluate the whole of the project, which includes all future project approvals; environmental review
on an approval-by-approval basis is not allowed.

RESPONSE G-1: Please refer to Master Response 1.

COMMENT G-2: B. The RDEIR Readily Rejects Feasible Alternatives That Would Avoid
Wetland Fill. The RDEIR’s evaluation of the “No Development in Area 4 and Higher Density in
Area 3 Alternative” simply perpetuates the poor land use practices that have resulted in sprawl and
habitat conversion throughout the region in decades past. The RDEIR discounts this Alternative by
noting that it would not meet project objectives to establish a new golf course, as well as “executive
house types.” (RDEIR 374.) The RDEIR’s preference for executive residences over existing
wetlands is poor public policy, and fails to adhere to CEQA’s purpose “to afford the fullest possible
protection to the environment.” (Laurel Heights Improvement Assn. v. Regents of Univ. of Cal,
(1988) 47 Cal.3d 376, 390.) An alternative should not be rejected under these circumstances. CEQA
requires that alternatives be considered “even if these alternatives would impede to some degree the
attainment of the project objectives” (CEQA Guidelines § 15126.6(b)), and should only be rejected
for a “failure to meet most of the basic project objectives” (CEQA Guidelines 15126.6(c)). This
alternative meets eight out of ten project objectives, and should not be rejected from consideration.
(RDEIR 36.)

RESPONSE G-2: The commenter states that the No Development in Area 4 and Higher Density
in Area 3 Alternative was rejected because it did not meet the project
objectives. The RDEIR did not reject this alternative for further consideration,
as it was selected as one of the Environmentally Superior Alternatives. In
accordance with CEQA Guidelines 15126.6(c), the RDEIR, explained that the
Alternative did not meet one of the main project objectives and the General
Plan goals of providing housing and a golf course/open space in Area 4. This
alternative would also be inconsistent with the General Plan’s vision for the
size and scale of development in Area 3. It will be up to the City Council to
accept or reject the Alternatives when it reviews the project on the merits and
makes findings.
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COMMENT G-3:  C. The Mitigation of Wetland Loss is Inadequate.

The RDEIR proposes numerous inadequate mitigation measures to reduce the impact of the
permanent fill of at least 86 acres of wetlands. Unfortunately, the RDEIR’s proposal to create 1
acre of new wetland for each acre lost, plus enhance 0.5 acres of existing habitat for each acre lost,
will not actually mitigate the proposed loss of wetlands.

First, the notion that “enhancing” existing wetland habitat can be considered to offset the loss of
other existing wetlands is wrong. Enhancing existing wetlands habitat will only generate that benefit
between the existing benefits the wetlands provide, to that which they will provide with the so-called
“enhancements.” In other words, the total loss of an existing wetland acre is not equivalent to the
partial improvement of an existing wetland acre. Moreover, the RDEIR fails to disclose exactly
what the existing condition of the wetlands to be enhanced are. Could such enhancements actually
be to the detriment of any established communities there?

RESPONSE G-3: Please refer to Master Response 2.

COMMENT G-4:  What existing forces are preventing this wetland area from “enhancing”
itself, and what guarantees will be in place that those forces do not degrade the habitat once-
enhanced?

RESPONSE G-4: The existing wetland areas that are proposed for enhancement are currently
farmed and have been since the turn of the 20™ century. On a regular basis
such “farmed wetlands” are disked and planted to agricultural crops, and such
farming practices may also include applicant of herbicides to control weed
infestations. These agricultural activities may deter establishment of some
wetland plant species on the actively farmed wetland areas on Newark Area
4. Agricultural activities will not be conducted within areas proposed for
mitigation. All created/enhanced habitats will be protected in perpetuity
through a conservation easement and annual monitoring of the mitigation
sites will be completed to determine if the project has achieved its
guantitative performance and final success criteria for the mitigation
obligation.

COMMENT G-5: In the end, any “enhancement” area cannot be said to be new entirely new
wetland habitat, and therefore does not offset the complete fill of any wetland acre ata 1:1 ratio. By
deferring the precise location and composition of wetland mitigation areas to some unknown future
review of development applications, potentially for multiple pieces of the whole of the project, the
RDEIR risks fragmenting its wetland mitigation projects in a way that fails to provide the level of
environmental benefit that the in-tact wetlands provide now. Because the fill and permanent loss of at
least 86 acres of wetlands is foreseeable now, a cohesive and comprehensive plan must also be
considered now.

RESPONSE G-5: Please refer to Master Response 2.

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 78 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

COMMENT G-6: For wetland mitigation banking to work, the RDEIR must show that wetlands
created or acquired will provide at least the same value as the wetlands lost, but no such information
is provided. For example, any species habitat destroyed by the project must be offset by the wetland
mitigation parcels, but the RDEIR does not demonstrate that any new wetland mitigation area can be
put in place where such impacted species already reside.

RESPONSE G-6: Please refer to Master Response 2 regarding Wetland Mitigation. For any
impacts to special-status species habitat, such as the salt marsh harvest
mouse, the RDEIR describes that mitigation will be provided on the project
site through creation of new habitat. Such species mitigation areas will be
placed near or adjacent to existing occupied habitat. Because many actively
farmed areas occur directly adjacent to species habitat, sufficient locations
occur to provide mitigation for these impacts.

COMMENT G-7:  Also, the present wetlands provide water quality benefits by filtering surface
runoff from the urban environment, but the RDEIR does not show that any new, enhanced, or off-
site wetlands will necessarily provide the same benefit. The RDEIR provides that, for wetland
mitigation areas, “[t]hese off-site locations shall currently support wetlands of sufficient quantity
and quality to satisfy mitigation requirements,” but the RDEIR fails to provide any discussion of
what those mitigation requirements might be. To these ends, a survey of available mitigation banks
and parcels in the region should be included in the RDEIR to determine the feasibility of wetland
mitigation.

RESPONSE G-7: For clarification, the vast majority of existing wetlands within Newark Area 4
are actively farmed and are situated well away from any urban environments
that might provide water quality benefits. The presence of the Union Pacific
Railroad between the property and the urban areas located northeast of Cherry
Street prevents any surface runoff from entering the project site. For
clarification, the mitigation requirements mentioned in the RDEIR are
referring to the needed acreage which depends on the level of impact, which
won’t be known until a specific development proposal is developed.
Currently, a single wetland mitigation bank, the San Francisco Wetland
Mitigation Bank, has been approved for use by the various state and federal
agencies; the service area for this bank includes the current project site.

COMMENT G-8:  The RDEIR repeatedly provides reasons to believe that the ultimate success of
wetland mitigation is in question. As a result, it is imperative that any wetland mitigation projects be
completed and their success assured prior to filling in of any existing wetlands. The RDEIR instead
proposes that the Project and its mitigation measures commence simultaneously. This inevitably
places the impact before the mitigation, as the impact will be felt immediately, while the mitigation
measure will take an unknown length of time to developg. Therefore, the mitigation measures do not
ensure actual offset of the project’s impacts.

RESPONSE G-8: To be clear, based on a detailed review of the site’s topographic, hydrologic
and edaphic characteristics, gathered over the course of several years on site,
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the likelihood of success of any mitigation wetlands is high. The current
mitigation ratio was specifically proposed taking into consideration the
temporal loss between the time of impacts and implementation of the wetland
mitigation measures. Insofar as the vast majority of potentially impacted
wetlands on site are disked and planted on an annual basis, as part of on-
going farming practices, the actual time it takes to replace existing functions
and values of those farmed wetlands will be relatively brief, possibly as short
as a single growing season.

COMMENT G-9: For example, the RDEIR provides for 5 years of monitoring to determine
whether wetland mitigation measures have been successful.  The reason for this timeframe is
unclear. The RDEIR states that if success criteria are not met within 5 years “actions shall be
required and monitoring will continue until the final success criteria have been achieved.” This
undefined and illusory deadline provides further rationale for requiring all mitigation measures to
achieve total, if not at least some modicum of, success prior to beginning project construction.

RESPONSE G-9: The monitoring period is implemented to ensure success of the plantings
within wetland areas, to implement any needed supplemental irrigation, weed
and rodent control, etc., during the plant establishment period. Should
success criteria not be met, generally a variety of corrective, adaptive
management measures would be implemented, such as a change in the
hydrologic setting, which triggers additional monitoring during the plant
establishment period.

COMMENT G-10: The RDEIR fails to provide enough information to determine the impacts of
the massive fill and grading proposed on seeps that occur on the site. One of the largest aquatic
features is a seep that sustains a large body of open water that supports resident and migratory
waterbirds. The RDEIR does not specific what impacts the project will have on the continued flow
of this and other seeps.

RESPONSE G-10:  Please refer to Response E-76.

COMMENT G-11: Mitigation measure BIO-2.3 is also inadequate, purporting to “prevent any
significant decrease in the amount of water entering preserved wetland habitats in Area 4 during the
winter months.”  The measure simply requires that native grass species shall be used in the proposed
golf course,” stating that “[a] species list for use on the golf course (including outside of the turf
area) shall be developed by a qualified biologist in concert with golf course designers and approved
by the City of Newark.” (RDEIR 178.) But nothing in the mitigation measure requires any
consideration of, or provides any performance standards to determine whether, any native species
selected will actually prevent any significant decrease in water entering wetlands in winter months.

RESPONSE G-11:  The combination of MM BIO-2.1 through MM BIO-2.5 (including MM BIO-
2.3) collectively minimize alterations to the existing wetland hydrology.

COMMENT G-12: The RDEIR completely fails to consider the loss of wetlands in a cumulative
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impacts context (RDEIR S-67 to S-71), even though historic wetland loss in and around San
Francisco Bay is well over 90%. The last remaining wetlands, therefore, are of the upmost
importance. The RDEIR’s 1.5 mitigation rate for new and enhanced wetlands fails to adequately
overcome the loss of existing wetlands when considered from a historical perspective. The RDEIR
does not clearly justify how a mitigation rate of 1.5 will offset the cumulative impact of loss of
wetlands in the Bay.

RESPONSE G-12:  Under CEQA, mitigation of cumulative impacts is to address the project’s
incremental contribution to the impact; mitigation for the historical loss of
wetlands in the Bay Area cannot be imposed on a single property.

COMMENT G-13:  D. Evaluation and Mitigation of Water Quality Impacts are Inadequate.

The RDEIR relies heavily on the San Francisco Bay Municipal Regional Stormwater NPDES permit
to avoid or mitigate project impacts to water quality, but the RDEIR fails to demonstrate that the
project will comply with all NPDES permit requirements. First, the RDEIR fails to disclose what
municipal controls can be put in place over any given development project to this end. The regional
stormwater permit requires that “[a]t a minimum each Permittee shall [h]ave adequate legal
authority to implement all requirements of Provision C.3.” Cities and counties typically have met
this requirement though the adoption of a stormwater ordinance, or through incorporation into their
general plan. Here, the RDEIR fails to indicate, in its regulatory setting section, what the City’s
general plan or municipal ordinances require. Therefore, there is no assurance that the City has
adequate legal authority to require compliance with the regional municipal stormwater permit.

RESPONSE G-13:  Compliance with the Municipal Regional Stormwater NPDES permit is an
explicitly stated mitigation measure (MM HYD-1.1, RDEIR pg. S-54).
Development projects will be required to comply with applicable RWQCB
NPDES permit requirements in place at the time of project approval. The
City of Newark and County of Alameda have jurisdictional authority to
enforce NPDES permit compliance. The City Code of Ordinances Section
8.36 requires dischargers to comply with the applicable NPDES permit for
the activity. Similarly, the Alameda County Code of Ordinances Section
13.08 dictates compliance with NPDES permits for stormwater and non-
stormwater discharges to the County system and to waters of the United
States. The RDEIR references compliance with the municipal stormwater
permit in lieu of recommending potentially different mitigation measures
because the permit is subject to regular revision and may contain additional or
different mitigation requirements at the time of actual construction.

COMMENT G-14: Indeed, elsewhere the RDEIR states that “[a]ll public landscaping areas within
the Specific Plan shall follow the City of Newark’s Bay Friendly Landscape Guide. Future
homeowners associations or similar entity shall be encouraged to incorporate as many bay friendly
landscape practices as appropriate and feasible.” It would be equally feasible to require subdivisions
and commercial development to implement these same standards.

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 81 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

RESPONSE G-14:  Commercial developments and subdivisions will be required to comply with
the Municipal Regional NPDES Permit for new construction. The permit
requires the implementation of pollutant source controls including
“Landscaping that minimizes irrigation and runoff, promotes surface
infiltration, minimizes the use of pesticides and fertilizers, and incorporates
other appropriate sustainable landscaping practices and programs such as
Bay-Friendly Landscaping.”?

COMMENT G-15: In addition, the stormwater permit’s c.3 provisions require permittees to
“[e]valuate potential water quality effects and identify appropriate mitigation measures when
conducting environmental reviews, such as under CEQA.” Here, however, the RDEIR fails to
actually evaluate potential pollutant concentrations and loads in stormwater discharges from the
built project, instead, in a circular fashion, relying wholly on the stormwater permit itself to mitigate
such impacts. The RDEIR states, in its entirety:

Proposed projects within the Specific Plan Area would be required to comply with water quality
standards as administered through the NPDES permit. Developers would be required to take
enforceable measures that would reduce potential impacts from pollutants and sedimentation in
stormwater runoff. Assuming compliance with these required measures, development under the
Specific Plan would not violate any RWQCB water quality standards.

(Less than Significant Impact)

(RDEIR 251.) Simply relying on the regional stormwater permit to mitigate project impacts cannot
be the type of CEQA review the regional stormwater permit contemplated. Instead, the RDEIR
must undertake a meaningful evaluation of (1) pollution generating activities within the project area,
(2) pathways for such pollution to become entrained in stormwater, (3) types and concentrations of
such contaminants, (4) beneficial uses of receiving water bodies impacted by this new pollution
load, and (5) effectiveness of mitigation measures and alternatives to reduce or avoid these impacts.

RESPONSE G-15:  The City has discretion to select the requirements of the Municipal Regional
Permit as its threshold for significant impacts to water quality. Section C.3 of
the regional stormwater permit requires an evaluation of items (1)-(5) listed
above for the detailed design of each new development, and its requirements
are specific to the post-construction activities and land use expected on-site.
The Municipal Regional Permit requires projects to implement low impact
development (LID) source controls, site design and treatment measures to
treat all stormwater leaving the developed site(s) for the design storm event.
This permit regime takes into account pollution generation, the pathways for
pollutants, the types and concentrations of likely contamination, the beneficial
uses of receiving waters, and the effectiveness of the permit requirements.

The Areas 3 and 4 development will consist of a combination of residential,
recreational and institutional (school) land uses. The pollutants resulting

2 Municipal Regional Stormwater Permit NPDES No. CAS612008 Provision C.3.c.i.(1)(d).
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from these uses will be managed through the LID measures required by the
permit to reduce both soluble and insoluble stormwater runoff pollutant
discharges. Current best management practices include the use of rainwater
harvesting, infiltration and/or bio-retention to treat stormwater pollutants.
These treatment measures are considered best available technology and
adequate treatment for the type of post-construction activities expected on-
site. In addition to these known treatment technologies, the Municipal
Regional Permit will be continuously updated to reflect the most current
stormwater treatment technologies. Project development will be required to
adhere to the latest permit requirements.

As described in detail in the RDEIR, when the future discretionary approvals
to develop the school in Area 3, residential in Area 4 and a golf course or
other form of recreation in Area 4 are proposed, the City of Newark or the
appropriate decision-making agency would evaluate the proposal, in light of
the RDEIR and in compliance with CEQA Guidelines Section 15168, to
determine the level of tiered review required. At that time, all issues subject
to CEQA would be evaluated to determine what level of additional review is
necessary.

COMMENT G-16: The RDEIR asserts that the project will be required to implement the regional
stormwater permit’s .3 provision requiring low-impact development to the maximum extent
practicable. However, the permit’s ¢.3 provision provides numerous compliance routes, and may be
misinterpreted by the City. For example, the RDEIR requires that “BMPs shall be designed in
accordance with engineering criteria in the California Stormwater BMP Handbook for New and
Redevelopment (California Storm Water Quality Association, 2003, California Storm Water Best
Management Practice Handbook — New Development and Redevelopment),” but this handbook
predates adoption of the San Francisco Bay Municipal Regional Stormwater Permit by six years,
and is now 11 years old. A more relevant guidance document that should be adhered to in a revised
EIR would be the Governor’s Office of Planning and Research: “Technical Advisory, CEQA and
Low Impact Development Stormwater Design: Preserving Stormwater Quality and Stream Integrity
Through California Environmental Quality Act (CEQA) Review.”?

RESPONSE G-16:  The City acknowledges that a number of C.3 provision compliance routes are
available, and will evaluate the efficacy of proposed compliance when more
detailed project plans are developed. The focus of the current, and
presumably future, Municipal Regional NPDES Permit is on low impact
development design solutions. Adhering to the permit requirements will
result in an LID solution. The City also acknowledges that proscribing one
particular best management practice handbook may not be the most
appropriate mitigation measure, noting that MM HY D-1.3 allows for the use
of other accepted guidelines and best management practices for C.3
compliance. Alameda Clean Water Program produces a C.3 Technical

3 http://opr.ca.gov/docs/Technical_Advisory LID.pdf
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Guidance Manual (2013) which provides guidance to C.3 compliance which,
similar to the Governor’s Technical Advisory, emphasizes and requires LID
solutions to post-construction stormwater treatment.

COMMENT G-17:  Moreover, the RDEIR must clarify that the whole of the project will be
considered to be a “regulated project” for purposes of the ¢.3 provision: the City may not piecemeal
or segregate distinct phases or areas of the project for purposes of determining c.3 compliance.
Clarifying this point is especially important given the complicated and opaque program/project
division the RDEIR has created for the whole of this project.

RESPONSE G-17:  The current threshold for being a regulated project under C.3 is minimal
(10,000 square feet of new impermeable surface for most developments and
5,000 square feet for some special land uses), such that any development
within Areas 3 or 4 will undoubtedly be a regulated project under C.3.
Additionally, the permit requires treatment of subdivisions per section
C.3.b.ii.(2). Possible piecemealing to skirt C.3 compliance is not an issue.

COMMENT G-18: The RDEIR requires that “[t]he stormwater at the outlets leaving the site
shall be sampled on a first flush basis, once a year for the lifetime of the project.” (RDEIR 253.)
This should require sampling of the first flush of the season to capture the most acute pollution
impacts. Moreover, the monitoring plan fails to call for sampling of any metal constituents, such as
copper, lead, or zinc, or bacteria, all of which are commonly found in municipal stormwater and
should be sampled.

RESPONSE G-18:  The RDEIR monitoring plan sampling on a first flush basis means first flush
of the season. The RDEIR monitoring plan concentrates on constituents most
likely to be present in golf course runoff, but has been modified to sample for
metals typically found in urban runoff as well. Refer to Section 4.0 Revision
to the Text of the Draft EIR.

The most likely constituents/potential pollutants for a sampling program are
the ones anticipated from the land-use, and those for which the Bay is
considered impaired (chlordane, DDT, dieldrin, dioxin, furan, invasive
species, mercury, PCBs and trash) based on the USEPA 303(d) list. The City
has chosen to respond to this comment even though the comment is outside
the scope of this RDEIR. See Master Response 5.

COMMENT G-19: The RDEIR requires that, “[t]o prevent potential runoff of chemicals, the
application of fertilizers, herbicides, and pesticides shall be avoided during periods of expected
rainfall and immediately prior to schedule golf course irrigation.” (RDEIR 253.) But this does not
suffice to ensure that pesticides will not contaminate stormwater discharges in any significant
amounts. For example, applications immediately prior to storm events could foreseeably
contaminate stormwater discharges; as could any significant, cumulative buildup of pesticides and
pesticide waste during the dry season. The RDEIR has not evaluated these impacts. To mitigate
potentially significant impacts from pesticide contamination, the RDEIR should require the

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 84 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

implementation of integrated pest management (“IPM”) throughout the project site. (The
University of California, Davis program provides a good example of effective IPM:
http://www.ipm.ucdavis.edu/) Any argument that the City does not have authority to regulate
pesticide applications does not necessarily mean that the City may not require alternative
approaches to pest prevention and management. The requirement that all development projects
shall implement “outreach regarding appropriate fertilizer and pesticide use practices” is vague and
wholly insufficient, as is the requirement that “[t]he design and maintenance documents shall
include measures to limit vector concerns, especially with respect to control of mosquitoes.”
(RDEIR 254.) To ensure water quality impacts are minimized, the City must provide specific
performance criteria for residents and commercial and industrial development to meet, and should
require implementation of modern IPM techniques throughout the project.

RESPONSE G-19: The RDEIR has addressed the control of surface runoff within Areas 3 and 4
through irrigation management, bio-retention and other pollution mitigation
measures (See BIO-2, MM BIO-13.1 and MM HYD-1.1-1.4), including the
potential for fertilizers, herbicides, and pesticides from the golf course to
migrate to the groundwater and enter wetlands through runoff.

The City acknowledges that the golf course would be considered “self-
treating” by NPDES Municipal Regional Permit standards. Self-treating
areas, as explained the Alameda County C.3 Technical Guidance Manual
(2013), are permitted because “infiltration and natural processes that occur in
these areas remove pollutants from stormwater” (BASMAA, 2003). Itis
widely accepted in the Bay Area that landscaped areas, with appropriate
fertilization, pesticide and irrigation controls, are capable of treating the “first
flush” of stormwater run-off which contains the highest level of pollutants
through infiltration into the top soil and through plant uptake.

The creation of impervious surfaces within the golf course and all other
development types will require the installation of treatment measures such as
bioretention. Bioretention has total nitrogen removal efficiencies ranging
from 55 percent to 65 percent, and up to 80 percent to 92 percent with the
inclusion of an anaerobic denitrification layer, (placing the perforated
underdrain at the top of the rock section as depicted in the AC C.3 Technical
Guidance Figure 6-5), in addition to the hydraulic retention time in the soil
media.

COMMENT G-20: E. The Proposed Project Fails to Incorporate Sea Level Rise Adaptation
Principles. The RDEIR purports to avoid the foreseeable impacts that would occur as a result of
placing new development along the shoreline in an area likely to be impacted by projected sea level
rise, by simply building the development at a higher elevation, or, in the alternative, constructing a
sea wall. (RDEIR 361.) First, it should be noted that, the uncertainty the RDEIR posits as to
whether a sea wall would be required, or would be built, does not support the kind of informed
decision-making CEQA requires. These questions leave open the possibility of significant impacts to
water quality, habitat, flooding, and greenhouse gas emissions, to identify just a few causes for
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concern.
RESPONSE G-20:  Please refer to Master Response 4.

COMMENT G-21: In addition, the RDEIR fails entirely to evaluate any adaptation measures that
could support development in a lower impact way than filling wetlands to above future sea level
heights, or through construction of a sea wall. Part of the RDEIR’s avoidance of the topic may be its
erroneous conclusion that BCDC jurisdiction over the project is very limited, or, at best, should be
determined by BCDC at the appropriate time (see infra, section H). Aside from the fact that the
RDEIR should undertake a more complete evaluation of BCDC jurisdiction and consistency with its
policies, CEQA still requires the RDEIR to evaluate and disclose these significant impacts, and
implement feasible mitigation measures and alternatives.

RESPONSE G-21: BCDC jurisdiction and potential changes in that jurisdiction due to rising
mean higher high water is a legal issue not pertinent to this discussion of
environmental impacts. If additional protection against actual sea level rise
that meets or exceeds the high range estimates proves to be needed in the
future, such protection can be provided in addition to the elevated fill.

Such additional protection, if proven to be needed, whether in the form of an
earthen levee, structural floodwall or another protective element which may
be regional in nature, is more appropriately planned and designed when the
level of threat from sea level rise and policy requirements to meet that threat
are better established. This is consistent with informed decision making. The
potential need for such adaptation has been disclosed. Future decision-
makers will be presented with a suite of alternative impacts to evaluate
against laws in place at that time.

If needed in the future, the adaptive measures that may be taken within
developed buffers or setback areas are not likely to pose significant
environmental impacts. But there is no way to evaluate the impacts of such
future action without undue speculation, as the requirements for such adaptive
measures and the best available technology are not now known or able to be
projected with any certainty. This adaptive approach to deal with potential
sea level rise is similar to the approach taken at Treasure Island, by the City
of Mountain View, and other Bayfront entities affected by sea level rise.

Please also refer to Master Response 3.

COMMENT G-22: Moreover, the RDEIR should consider the feasibility of commonly accepted
adaptation strategies such as:

e develop strategic property acquisition programs to discourage development in hazard-
prone areas;
e encourage relocation;
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¢ allow inland migration of coastal habitats;

e discourage placement of shoreline armoring and encourage alternatives; and,

e encourage sustainable forms of development (such as clustered or higher density
development in low-risk areas). (See, e.g.,
http://www.cacoastkeeper.org/document/adapting-to-sea-level-rise:-a-guide-for-
california%?27s-coastal- communities.pdf)

The RDEIR provides no meaningful analysis of these or other climate adaptation strategies.

RESPONSE G-22:  These concepts essentially represent alternatives to the proposed project, not
environmental impacts or mitigation measures. The aforementioned
adaptation strategies are reflected in the No Area 4 Development Alternative.

COMMENT G-23:  While the RDEIR does include a No Area 4 Development alternative that
would avoid most development in sea-level-rise prone areas, it dismisses this alternative as
inadequate for its lack of executive estates. The RDEIR must be revised and recirculated to include
a climate change adaptation strategy consistent with state and regional policies.

RESPONSE G-23:  Consistent with the 2009 California Climate Adaptation Strategy, the RDEIR
evaluates a project alternative that avoids new development in areas that
cannot be protected from future flooding due to climate change. It is the No
Development in Area 4 and Higher Density Area 3 Alternative (RDEIR pg.
373).

It should be noted that the CEQA process is not considered the mechanism
for implementing the 2009 California Climate Adaptation Strategy. The
California Natural Resources Agency, in their Final Statement of Reasons for
Regulatory Action, Amendments to the State CEQA Guidelines Addressing
Analysis and Mitigation of Greenhouse Gas Emissions pursuant to SB97
(December 2009), described the relationship between the CEQA Guidelines
and the California Climate Adaptation Strategy (Adaptation Strategy). They
stated how there were key differences between the Adaptation Strategy and
CEQA.

“First, the Adaptation Strategy is a policy statement that contains
recommendations; it is not a binding regulatory document. Second, the
Adaptation Strategy focuses on how the State can plan for the effects of
climate change. CEQA’s focus, on the other hand, is the analysis of a
particular project’s greenhouse gas emissions on the environment and
mitigation if impacts from those emissions are significant. Given these
differences, CEQA should not be viewed as a tool to implement the
Adaptation Strategy; rather, as indicated in the Strategy’s key
recommendations, advanced programmatic planning is the primary
method to implement the Adaptation Strategies.”
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COMMENT G-24: F.The RDEIR’s Water Supply Assessment Must be Updated.

The RDEIR relies on the November, 2008, Alameda County Water District, “Water Supply
Assessment for Newark Areas 3 & 4 Specific Plan EIR Project” to support its conclusion that the
project would not result in any significant impact to groundwater or surface water supplies. The
RDEIR states that since 2008, “[t]here have been no changes to existing conditions or the regulatory
environment that would result in a new impact related to water supply or utilities, or an impact of
substantially greater severity than was previously identified in the EIR.” (RDEIR 301.) In fact,
California is now in its third year of one of the worst droughts in the State’s history. In April of
this year, the California Department of Water Resources issued a 178 page “Central Valley Project
and State Water Project Drought Operations Plan and Operational Forecast April 1, 2014 through
November 15, 2014,” outlining countless operational shortages and constraints.
(http://www.water.ca.gov/waterconditions/docs/2014-Operations-Plan.pdf) Similarly, the
California Resources Agency published, earlier this year, a new “California Water Action Plan.”
(http://resources.ca.gov/docs/california_water_action_plan/Final_California_Water_Action_Plan.pd
f) The RDEIR cannot simply rely on pre-drought State Water Project supplies with no further
review or discussion of potential impacts. Indeed, in light of the extreme water shortages faced
throughout the state, any new demand on already strained supplies must be considered to be a
significant impact.

RESPONSE G-24:  ACWD confirmed the accuracy of its existing Water Supply Assessment (see
Comment D) Please refer to Response D-1.

COMMENT G-25: G. The RDEIR’s Biological Impact Mitigation Measures are Impermissibly
Vague and Deferred. The RDEIR fails to adequately mitigation impact BIO-10, which states that the
proposed project would “indirectly” impact large numbers of foraging and roosting waterbirds,
including species protected by the Migratory Bird Treaty Act in the wetland portions of the site.
(RDEIR 194.) First, it is unclear why the RDEIR refers to this impact as “indirect,” when the
project’s direct impacts on habitat will affect these bird species.

RESPONSE G-25:  This impact is considered indirect because it pertains to the potential
disturbance of waterbirds using unimpacted perennial wetlands over the long
term, as a result of disturbance associated with nearby development and
recreational use of levee trails. There will be very little direct impact to
waterbirds from the project, as the very limited areas of seasonal wetlands to
be impacted have been heavily disturbed by long-term cultivation, and they
are not heavily used by waterbirds, as indicated in the RDEIR.

B10-10 adequately mitigates the impact. The wetlands that will not be filled
will retain use by waterbirds. The new wetlands created as mitigation for this
impact would be located at least 300 feet from any development to minimize
indirect impacts of disturbance on waterbirds. These wetlands would be
created to compensate for the loss of use of wetlands that will not be filled,
and thus, the extent of wetlands available for use by waterbirds on the site
will increase as a result of this mitigation measure. Therefore, the creation of
new wetlands as required by this measure will provide additional waterbird
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habitat that will support sufficient numbers of waterbirds to reduce this
impact to a less-than-significant level.

COMMENT G-26: Second, mitigation measure BIO-10.1 contains numerous flaws: enhanced or
newly created habitat is required at a 0.5:1 ratio, which still results in a 50% loss, and, falls short for
each of the reasons the wetland mitigation measures, above, are inadequate.

RESPONSE G-26:  The commenter misunderstood mitigation measure BIO-10.1. This measure
requires the creation of 9 acres of new wetlands to offset the loss of use of 18
acres of perennial wetlands that would not be filled, and thus would not be
lost. Therefore, where 18 acres of perennial wetlands currently exist,
mitigation measures B10-10.1 would result in the presence of 27 acres of
perennial wetlands to offset the effects of disturbance on waterbirds using the
former Pintail Duck Club. Because the mitigation wetlands would be located
at least 300 feet from areas of disturbance, they, in conjunction with the
wetlands that would remain unfilled on the site, would support sufficient
waterbird abundance to reduce the impact to waterbirds to a less-than-
significant level.

COMMENT G-27: Moreover, the mitigation measure actually allows the wetland mitigation
parcels to credit for bird habitat mitigation, despite the RDEIR failing to show that the bird habitat
impacted is wholly coextensive with the wetlands lost.

RESPONSE G-27:  The bird habitat impacted is not wholly coextensive with the wetlands lost;
as clarified in responses to comments G-25 and G-26, the mitigation
wetlands required by mitigation measure B1O-10 are required for indirect
impacts to wetlands that will not be filled. They are intended to replace the
anticipated reduction in use of wetlands that will not be filled. If the
wetlands created or restored as mitigation for lost jurisdictional wetland
habitat meet the criteria for suitable waterbird habitat outlined in mitigation
measure BIO-10, then it is appropriate to allow the same wetlands to
compensate for both impacts, as their mitigation serves different purposes.
If the same mitigation wetlands meet the criteria for compensatory
jurisdictional wetlands, and they are perennial or near-perennial with a
variety of water depths and they thus provide habitat to support waterbirds,
then impacts to both jurisdictional wetlands and waterbirds will have been
reduced to less-than-significant levels.

COMMENT G-28:  Further, development of this mitigation measure is illegally deferred,
requiring that “[a] mitigation plan shall be developed that outlines the proposed wetland
creation/enhancement for indirect impacts to waterbird use of wetlands on the site. It will include
a plan showing the target mitigation activities and a monitoring and reporting plan with success
criteria. The plan shall include a recommended timeline for mitigation activities.” (RDEIR 196.)
Deferral to a future plan is only appropriate where the EIR provides clear guidelines and
performance criteria that must be met. Here, the RDEIR simply defers creation of those criteria to
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the future plan itself.

RESPONSE G-28:  Mitigation measure BIO-10.1 has been revised as follows to specify the
performance criteria:

A mitigation plan shall be developed that outlines the proposed wetland
creation/enhancement for indirect impacts to waterbird use of wetlands on the
site. It will include a plan showing the target mitigation activities and a
monitoring and reporting plan with success criteria. Success criteria will
include verification that the as-built condition includes at least 9 acres of
habitat with a variety of water depths, ranging from very shallow water or
exposed mud to water up to 2-4 feet deep, and that this habitat includes some
areas that contain ponded water for at least 10 months of the year. The plan
shall include a recommended timeline for mitigation activities.

COMMENT G-29: Mitigation measure B1O-4.7 relies on private enforcement to curtail
introduction of predator species, including pets. This is insufficient to guarantee the proposed
mitigation measures will be effective. In essence, the RDEIR proposes that the very sources of
introduction or support for new predator species will be required to police themselves, which would
be entirely unlikely as it would require private, third-party rights of action against a household or
neighborhood association not in compliance with these mitigation measures.

RESPONSE G-29:  Measure BIO-4.7 does not rely entirely on private enforcement; as stated in
this measure, both the neighborhood association and the City will be
responsible for enforcing the program. Please also refer to the Response E-
80.

COMMENT G-30: H. The RDEIR Fails to Evaluate Consistency with Applicable Regional Plans
or the Public Trust Doctrine. The majority of Area 4 lies within the Refuge expansion boundary, and
should be preserved and protected to this end. Similarly, the Bay Goals project recommended
preservation and enhancement of these lands, and the Tidal Marsh Ecosystem Recovery Plan
recommended the entirety of Area 4 be restored to transition habitat. The RDEIR fails to evaluate
consistency with these plans.

RESPONSE G-30: The Bay Goals project’s recommended use of these lands and the Tidal
Marsh Ecosystem Recovery Plan are not regional plans that govern the use of
Newark Areas 3 and 4. They recommend possible uses of these lands for
conservation purposes, if the lands were acquired by entities involved in
conservation activities, but they have no regulatory authority or land use
planning authority over these lands, nor are they binding in any way. Please
also refer to the Responses E-49 and E-50. The commenter does not
elaborate on how the project could be inconsistent with the public trust
doctrine, which precludes private ownership of tidal and submerged lands.

COMMENT G-31: The RDEIR also acknowledges that the project must be reviewed for
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consistency with the Bay Conservation and Development Commission’s (“BCDC”) Bay Plan, but
fails to evaluate this, despite numerous likely inconsistencies with the Bay Plan. For example,
BCDC'’s Bay Plan states:

Maintain Wildlife Refuges in Diked Historic Baylands. Prime wildlife refuges in diked-off areas
around the Bay should be maintained and several major additions should be made to the existing
refuge system. (Bay Plan at 4.)

The discharge of pollutants from urban areas can be controlled during site planning,
construction, and post-construction. New development can be sited and designed to: (1)
prevent pollutants from reaching waterways; (2) reduce impervious surfaces and maximize
permeability; (3) protect important natural areas such as wetlands and riparian habitats; (4)
minimize land disturbance to reduce erosion; and (5) minimize disturbance of natural
drainage features and vegetation to reduce excessive sedimentation. (Bay Plan at 18.)

It is hard to see how the proposed project, on its face, could be consistent with these policies.
Indeed, the RDEIR itself is unclear even to the extent to which it believes the project area will be
subject to BCDC review and approval. The Bay Plan is clear that all diked marshes that once were
part of San Francisco Bay remain under BCDC jurisdiction. (Bay Plan at 5.)

RESPONSE G-31:  Any development of areas under BCDC jurisdiction, if any, would require
permitting from BCDC. Please also refer to Master Response 3 regarding the
BCDC jurisdiction. The extent of BCDC jurisdiction (if any) over the project
is a legal issue beyond the scope of CEQA.

COMMENT G-32: Similarly, marshes and wetlands that were once regularly inundated by the
tides are protected by the Public Trust Doctrine, which requires that any permitted use of a trust
resource either (1) results in the improvement of the public interest, or (2) will occur without
detriment to the public interest in the lands and waters. (See National Audubon Society v. Superior
Court (1983) 33 Cal.3d 419, 455-456.) Clearly the proposed project would not benefit any
traditional public trust use, and would seriously impair trust resources by filling in existing
wetlands. The RDEIR has simply failed to take any Public Trust implications into account.

Instead, the RDEIR repeatedly elevates promoting the goals of the City’s General Plan above these
extremely important regional and state plans and policies. The RDEIR must be revised to consider
the broader implications of the project.

RESPONSE G-32:  The areas that may be filled are not public lands (they have been in private
ownership for over a century), not navigable waterways, not tidelands, do not
support fishing, and no evidence exists that Area 3 or 4 was even submerged
under the Bay or subject to tidal action. Therefore, the public trust doctrine
has no application. Further the project would not appropriate water in a
manner that would be harmful to the public trust. Any change in use of
jurisdictional wetlands, Waters of the US and/or State and areas that are
habitat for endangered animals would be subject to appropriate permitting
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with associated mitigation and thus would not conflict with the public use
doctrine. See Response H-21.

COMMENT G-33: |. The RDEIR Inadequately Evaluates Exposure to Hazardous Materials.
One unaddressed source of potentially adverse human health impacts is the use of utility poles
treated with pentachlorophenol. These utility poles have been documented to drip dioxins and
other carcinogenic materials into the surrounding environment, including human contact, resulting
in likely violations of the federal Resource Conservation and Recovery Act, and substantial
endangerment to public and environmental health. (See Attachments 1 and 2) These chemicals
should also be evaluated for their potential to become entrained and discharge in stormwater
runoff. The RDEIR should evaluate this exposure risk, and feasible mitigation measures and
alternatives such as the use of composite, recycled material poles, buried utility lines, or other
measures.

RESPONSE G-33:  The overhead electric lines with wood poles will be undergrounded as a part
of the future development in Area 4. MM-HAZ-4.1 outlines how prior to any
ground disturbance and grading, the Area 4 will be further evaluated to with
oversight and approval from the City, Department of Toxic Substances
Control (DTSC) and/or the Alameda County Water District. Imported fill is
also planned for this area, which would further avoid the possibility of
contamination.

COMMENT G-34: Elsewhere, the RDEIR requires the project area to be surveyed for potential
surface or subsurface contamination that could become exposed through development, or that
otherwise may adversely affect the built-out project. However, the RDEIR should conduct this
investigation now. The RDEIR has a duty to perform a reasonable investigation into the existing
environmental conditions of the project area, yet here, that evaluation is wholly deferred to an
unknown later date. This deferral could result in serious human health hazards to future project
occupants, as is evidenced by the recent citizen lawsuit filed against the City for similar
circumstances. (See Attachment 3)

RESPONSE G-34:  Section 3.9 of RDEIR evaluates the hazardous materials impacts that may
result from development of the proposed Areas 3 and 4 Specific Plan. This
section was based upon various Phase | Environmental Site Assessments, a
Screening Level Hazardous Materials Reviews and a Soil, Soil Gas and
Groundwater Quality Evaluation. At no location within the project site were
uses proposed that were determined to be incompatible with the level of
contamination present, given the level of effectiveness of remediation options
presented for the hazardous materials known to be present on the site. As
described in the RDEIR, at the time a project-specific development is
proposed, further technical studies will be completed as needed, specific to
the location and proposed use. As part of that work, soil and groundwater
testing will be completed and the best remediation approach will be defined
and presented to the City and DTSC as part of possible future environmental
review documents. DTSC will have the opportunity to review and comment
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COMMENT G-35:

on the proposed remediation method, prior to taking any action in considering
the remediation plan.

J. Greenhouse Gas Mitigation Measures are Unduly Vague.

While conceding that the project will have the significant and unavoidable effect of worsening
global climate change, the RDEIR offers the wholly misleading mitigation measure that “[a]ll
residential subdivisions and new commercial buildings within the Specific Plan shall incorporate as
many green practices as appropriate and feasible in buildings and structures constructed subject to
approval of the City of Newark.” (RDEIR 325.) Unfortunately, it is entirely unclear which
practices are “appropriate” and “feasible.” This section must be rewritten with an earnest attempt at
evaluating greenhouse gas emission alternatives and mitigation measures, and the resulting benefits

of each.

RESPONSE G-35:

The commenter expresses concern that Mitigation Measure C-GCC-4.1 fails
to specify which green practices are “appropriate and feasible.”

The commenter is directed to page 354 of the RDEIR which list the green
practices that will be implemented through the Specific Plan. These measures
will all reduce the project’s GHG emissions, either directly or indirectly. For
instance, the RDEIR states that all development will be required to “comply
with the City of Newark Green Building and Construction and Demolition
Recycling Ordinance.” (RDEIR pg. 354.) Further, the Specific Plan includes
an extensive list of Water Conservation Standards which will require “all
residential and non-residential development within Areas 3 and 4” to be
“development with the latest technology in water efficient plumbing fixtures
and irrigation systems.” (Id.) The RDEIR also includes a detailed list of just
some these systems, such as “high efficiency (1.3 gallons per flush or less)
and dual flush toilets,” and “air cooled ice machines.” (ld.) Further measures
aimed at reducing the project’s GHG emissions must be implemented within
the Specific Plan as appropriate and feasible. These measures are included in
Avoidance Measure C-GCC-4.1, which include specific green practices that
have been determined appropriate and feasible for implementation as part of
the Specific Plan.

Additional measures which will further reduce GHG emissions associated
with the project are contained in the RDEIR's Energy Section, specifically
Mitigation Measures ENR-1.1to 1.4.

It should be noted that since the greenhouse gas emissions analysis was
prepared for the Newark Areas 3 and 4 project, the BAAQMD recommended
emissions modeling program used to predict the emissions has changed from
the URBEMIS2007 model to the California Emissions Estimator Model
(CalEEMod). This analysis in the RDEIR has been updated to reflect the
changes in the new modeling data. Refer to Section 4.0 Revisions to the Text
of the RDEIR of this document for the updated discussion in the RDEIR and
updated greenhouse gas emissions analysis. The updated model determined
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that the greenhouse gas emissions would no longer be a significant
unavoidable impact, but a less than significant impact. Section 4.0, Revisions
to the Text of the RDEIR, includes the new air quality analysis.

COMMENT G-36: K. The RDEIR lllegally Defers Air Quality Impact Mitigation Measures.
The RDEIR improperly relies on numerous illegally deferred mitigation measures to lessen the
Project’s significant air quality impacts:

e Improve existing or construct new bus pullouts and transit stops at convenient locations
along Cherry Street and Stevenson Boulevard. (RDEIR 119.)

» Where will this occur? Are “convenient” locations available?

e Appropriate bicycle amenities shall be included. This would include bike lane connections
throughout the project site. Off-site bicycle lane improvements shall be considered for
roadways that would serve the project. (RDEIR 119.)

» What standards guide whether bicycle amenities are “appropriate”? Will appropriate
locations be available? Off-site improvements will merely be “considered,” and this fails
to provide any binding commitment to implement this mitigation measure, nor any
proffered criteria by which to projects will be “considered.”

e The City and project proponents shall explore and implement feasible means to
bring transit or shuttle service to Area 4. (RDEIR 119.)

» This measure fails to provide guiding criteria or a binding commitment.

e Consider providing pedestrian signs and signalization to make a pedestrian friendly
environment. (RDEIR 119.)

» This measure fails to provide guiding criteria or a binding commitment.

RESPONSE G-36:  The proposed amenities will provide a pedestrian and bicycle-friendly
environment, seeking feasible means to bring transit and/or shuttle service to
Area 4, will also reduce vehicle miles traveled, and reduce GHG emissions.
At the time detailed plans are proposed for Area 4 development, the means of
improving transit access to the site will be further evaluated.

COMMENT G-37: The DEIR considers Impact AIR-2, ROG and NOx emissions, to be
significant and unavoidable. What mitigation measures or alternatives were considered to avoid this
significant impact?

RESPONSE G-37:  As described in the RDEIR, the project’s operational ROG emissions are
produced largely by consumer products; that is, products that the general
public purchases, including solvents, paints, cleaners, cosmetic products,
landscaping products (e.g. fertilizers) and automotive products. These types
of emissions increase with the rate of population increase and there are no
methods available to the City to mitigate these emissions. The California Air
Resources Board has authority to regulate these statewide through regulations
imposed on manufacturers, but the City does not have authority to limit its
residents’ use of legal consumer products. The No Project and the Reduced
Housing Alternatives would each serve to reduce the ROG and NOx
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generated at the site, since they would accommodate a reduced population,
compared to the project.

Emissions of NOx are generated by vehicle traffic, natural gas consumption,
use of landscape equipment, consumer products, architectural coatings, and
wood burning. The BAAQMD has recently adopted new rules prohibiting
any new wood burning stoves and wood burning fireplaces, which is a
measure that will reduce NOx emissions.

Vehicle emissions produce ROG and NOx. Vehicle emission rates for ROG
and NOx are currently decreasing with each year and are projected to
decrease substantially between 2010 and 2020, as older, more polluting
vehicles are retired from the roadways. The mitigation measures identified in
the RDEIR to reduce vehicle trips (MM AIR-1.1) would reduce NOx and
ROG. But even with mitigation, ROG and NOX impacts from all sources
combined would remain significant. Therefore, the RDEIR concluded that
they were significant and unavoidable. The No Project and Reduced Housing
Alternatives, with fewer residences than the project, would reduce vehicle
trips and associated air pollutants, like NOx and ROG.

COMMENT G-38: Conclusion For each of the reasons stated above, we request that the RDEIR
be revised to facilitate informed public decision-making and environmental policy, and to better
reduce or avoid the project potentially significant impacts to wetlands, water quality, and water
resources.

RESPONSE G-39:  Refer to Responses G-1 through G-38. The commenter’s concerns will be
included in this Recirculated Final EIR and will be before the City’s decision-
makers, the City Council, for their consideration.

H. RESPONSE TO COMMENTS FROM LAW OFFICES OF BRIAN GAFFNEY FOR
CITIZENS TO COMPLETE THE REFUGE, SEPTEMBER 19, 2014

COMMENT H-1:  This office represents Citizens Committee to Complete the Refuge and its
members in regards to the City of Newark’s proposed Draft Recirculated EIR for the Newark Areas
3 and 4 Specific Plan Project. (“REIR”). Attached hereto please find detailed comments from this
office about how the REIR violates CEQA.

In addition, please find attached (A) May 28, 2010 comments from Grassetti Environmental
Consulting, (B) June 10, 2010 comments of the San Francisco Bay Regional Water Quality Control
Board, and (C) Wildscape Engineering Services — each of which is still relevant to this REIR and
which the City should provide responses to at this time.

Because the REIR is fundamentally and basically inadequate, meaningful public review and
comment are precluded. Once the REIR is fixed it must be recirculated for public review and
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comment. Prior to the City Council’s decision, if ever, that the REIR complies with CEQA and
therefore may be certified, no action in furtherance of the Project should be permitted.

I. Program or Project Level of Analysis.

In Citizens Committee to Complete the Refuge v City of Newark, Alameda Superior Case

# RG10530015, the trial court was concerned with

(1) the 2010 EIR’s clarity in stating whether the agency intends the EIR is complete by itself or
anticipates further tiered environmental review affects the adequacy of the EIR as a disclosure
document;

(2) an EIR’s timing, purpose, nature, and other circumstances affect the level of scrutiny the court
will require when evaluating compliance with CEQA; and

(3) an EIR’s scope and specificity will affect a future agency decision whether future yet- to-be-
defined actions were covered by the EIR and whether the agency can, or is permitted to, conduct
supplemental environmental review.

The trial court found the proposed project is in the nature of a “program EIR” in that it concerns
planning and zoning and does not describe the demolition or construction of specific buildings or
infrastructure.

The trial court noted that the 2010 EIR stated that “[a]s explained on pages 2 — 3 of the [2010] Draft
EIR, when future discretionary approvals related to the Project are sought from the City (as well as
from any responsible agency) the City will consider whether there is a need for additional
environmental review pursuant to CEQA Guidelines Section 15162.”

The trial court found that “the EIR fails to meet its purpose as a disclosure document because it does
not clearly state whether the City intends the EIR to be a sole-tier EIR or anticipates further tiered
environmental review. The trial court held that “the public is entitled to be informed whether the
approving agency considers the EIR to be a sole-tier document and does not anticipate any further
environmental review absent a significant change (Pub. Res. Code § 21166; 14 CCR 15162) or
considers an EIR to be a first-tier document regarding a “policy, plan, program, or ordinance” where
the agency anticipates subsequent review (Pub. Res. Code 8§ 21093, 21094; 14 CCR 15152,
15153).” The trial court held that “informed public discussion and analysis requires that the
approving agency indicate whether it anticipates future environmental review.” (Statement of
Decision, pg. 24)

1. The REIR equivocates on whether the City anticipates further environmental review, or if this
REIR will be the sole-tier of environmental review.

RESPONSE H-1: The commenter requests that the following comment letters be responded to
as part of this Final EIR: May 28, 2010 Grassetti Environmental Consulting
comment letter, June 25, 2010 San Francisco Bay Regional Water Quality
Control Board (RWQCB) comment letter, and January 19, 2010 Wildscape
Engineering Services comment letter. The May 28, 2010 Grassetti
Environmental Consulting comment letter and the June 25, 2010 RWQCB
letter were responded to as part of the June 25, 2010 City Council Staff
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Report. The January 19, 2010 Wildscape Engineering Services comment
letter was responded to the in the April 2010 Newark Areas 3 and 4 Final
EIR.

The commenter is confusing the meaning under CEQA of a Program Level
document. Please refer to Master Response 1 for clarification. The
commenter states that the “REIR equivocates on whether the City anticipates
further environmental review, or if this REIR will be the sole-tier
environmental review” based on the REIR’s explanation of how the City will
determine whether additional environmental review will be required for
elements evaluated at a programmatic level (for an explanation of which
elements are evaluated at a programmatic level, refer to Master Response 1).
Specifically, the REIR states that the City will comply with the requirements
in CEQA Guideline section 15168, which sets forth the requirements to
determine whether future review is required after preparation of a program
EIR. CEQA Guideline section 15168 states in relevant part:

(c) Use With Later Activities. Subsequent activities in the program

must be examined in the light of the program EIR to determine

whether an additional environmental document must be prepared.
(1) If a later activity would have effects that were not examined in
the program EIR, a new initial study would need to be prepared
leading to either an EIR or a negative declaration.
(2) If the agency finds that pursuant to Section 15162, no new
effects could occur or no new mitigation measures would be
required, the agency can approve the activity as being within the
scope of the project covered by the program EIR, and no new
environmental document would be required.
(3) An agency shall incorporate feasible mitigation measures and
alternatives developed in the program EIR into subsequent actions
in the program.
(4) Where the subsequent activities involve site specific
operations, the agency should use a written checklist or similar
device to document the evaluation of the site and the activity to
determine whether the environmental effects of the operation
were covered in the program EIR.
(5) A program EIR will be most helpful in dealing with
subsequent activities if it deals with the effects of the program as
specifically and comprehensively as possible. With a good and
detailed analysis of the program, many subsequent activities could
be found to be within the scope of the project described in the
program EIR, and no further environmental documents would be
required.
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Under CEQA Guideline 15168(c)(2), the City must make a determination
under CEQA Guideline 15162 whether the proposed future activity would
have new environmental effects or would require new mitigation measures.
CEQA Guideline 15162 states in relevant part:
(a) When an EIR has been certified or a negative declaration
adopted for a project, no subsequent EIR shall be prepared for that
project unless the lead agency determines, on the basis of
substantial evidence in the light of the whole record, one or more of
the following:
(1) Substantial changes are proposed in the project which will
require major revisions of the previous EIR or negative
declaration due to the involvement of new significant
environmental effects or a substantial increase in the severity of
previously identified significant effects;
(2) Substantial changes occur with respect to the circumstances
under which the project is undertaken which will require major
revisions of the previous EIR or negative declaration due to the
involvement of new significant environmental effects or a
substantial increase in the severity of previously identified
significant effects; or
(3) New information of substantial importance, which was not
known and could not have been known with the exercise of
reasonable diligence at the time the previous EIR was certified as
complete or the negative declaration was adopted, shows any of
the following:
(A) The project will have one or more significant effects not
discussed in the previous EIR or negative declaration;
(B) Significant effects previously examined will be substantially
more severe than shown in the previous EIR;
(C) Mitigation measures or alternatives previously found not to
be feasible would in fact be feasible and would substantially
reduce one or more significant effects of the project, but the
project proponents decline to adopt the mitigation measure or
alternative; or
(D) Mitigation measures or alternatives which are considerably
different from those analyzed in the previous EIR would
substantially reduce one or more significant effects on the
environment, but the project proponents decline to adopt the
mitigation measure or alternative.

The above language mirrors and expands on the language in Public Resources
section 21166. Read together, CEQA Guideline 15168 and 15162 indicate
that if a future project is within the scope of the impacts analyzed in a
program EIR, no further environmental review is required, and an agency’s
decision not to undertake further environmental review, if challenged, would
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COMMENT H-2:

be reviewed by a court for substantial evidence. (See Citizens for a
Sustainable Treasure Island v. City and County of San Francisco (2014) 227
Cal.Appg.4th 1036, 1050-51 [“For purposes of the standard of review, the
same substantial evidence standard applies to subsequent environmental
review for a project reviewed in a program EIR or a project EIR.”].)
Accordingly, the RDEIR’s statement that it would evaluate future
applications based on the criteria in CEQA Guideline 15168 is not an
equivocation, as it correctly states CEQA’s requirements.

The REIR states that “for elements evaluated at a program level, it is

anticipated that the City and other responsible agencies will apply the tiering criteria of CEQA

Guidelines section 15168, which includes a consideration of the factors under Section 21166 to

determine whether and what level of additional environmental analysis is required.” (REIR, pg. S-5).

However, Public Resources Code section 21166 only requires preparation of a subsequent or

supplemental EIR when either:

(a) substantial changes are proposed in the project which will require major revisions of the EIR.

(b) substantial changes occur with respect to the circumstances under which the project is being
undertaken which will require major revisions in the EIR.

(c) new information, which was not known and could not have been known at the time the EIR was
certified as complete, becomes available.

2. Clarify what is meant by evaluation “at a program level” at REIR pg. S-5. How would this
analysis have been different if evaluated at a project level?

RESPONSE H-2:

The commenter is confusing the meaning under CEQA of a Program Level
document. Please refer to Master Response 1 for clarification. The
commenter asks how the analysis would have been different if certain
activities contemplated by the Specific Plan, such as development in Area 4,
were analyzed at a project level rather than program level. A program and
project EIR must meet the same content requirements, which are “discussed
in Article 9 beginning with Section 15120,” and thus the contents of the EIR
would not differ. (See Friends of Mammoth v. Town of Mammoth Lakes
Redevelopment Agency (2000) 82 Cal.Appg.4th 511, 533.) But a Project
EIR generally contains more detail than a Program EIR because more detail is
known about the proposal being analyzed. (See Citizens for a Sustainable
Treasure Island v. City and County of San Francisco (2014) 227
Cal.Appg.4th 1036, 1048 [“The level of specificity of an EIR is determined
by the nature of the project.”].) For example, when the City receives a
detailed proposal to develop Area 4 that includes the exact number of homes,
type of recreation facility, placement of roads, the area and location of fill (if
any), and other details not now known, the City will be able to consider those
details in its analysis of that proposal’s potential environmental impacts.
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COMMENT H-3:

3. The REIR also states that “[a]nalysis of detailed, site-specific information

about the school in Area 3 and the residential and golf course development in Area 4 must await the
future proposals about whether and how to proceed with those plans.” (REIR, pg. S-4)

4. Clarify if there will be further environmental review for the school in Area 3, the residential
development in Area 4, and the golf course development in Area 4.

RESPONSE H-3:

COMMENT H-4:

The commenter correctly notes the Project does not include detailed
information about the design of the school that may be constructed in Area 3
or the residences and recreational facility that may be developed in Area 4.

Commenter seeks more information about future environmental review. The
City (or School District) will conduct future environmental review once
design details about a school or development (residential or recreational) in
Area 4 is known in accordance with CEQA Guideline section 15168 and
Government Code section 65457. Please refer to Master Response 1 and
Response H-1 above and Response H-14 below for more detail.

5. Explain what is meant by “analysis of impacts at a programmatic level” of

the impacts from the construction and operation of an elementary school in Area 3. Clarify what
analysis has been omitted from this REIR, and also what has been included.

RESPONSE H-4:

COMMENT H-5:

Commenter asks what analysis regarding the construction and operation of a
school in Area 3 has been omitted from the RDEIR. The RDEIR analyzes the
impacts related to locating an approximately 20,000 square-foot, 600-student
elementary school in Area 3 and analyzes impacts of construction and
operation based on what is typical for a school. The RDEIR does not analyze
impacts that could stem from design details that are now unknown, including
the school’s construction schedule, architectural detail, or playfield locations
in relation to residences. These additional design details may (or may not)
give rise to new environmental impacts that cannot be known at this time.

6. Explain what is meant by the “programmatic level of analysis” of the

environmental impacts from the construction of new houses in Area 4. Clarify what analysis has
been omitted from this REIR, and also what has been included.

RESPONSE H-5:

Commenter asks what is meant by the “programmatic level of analysis” of the
environmental impacts from the construction of new houses in Area 4. The
RDEIR analyzes the potential impacts of building the maximum number of
houses allowed under the Specific Plan in Area 4, assuming that 85.6 acres of
wetland fill would be required to do so. The RDEIR also evaluates, at a level
appropriate to what is now known, potential impacts to buried cultural
resources, hydrology and drainage, and impacts to other biological resources,
noise and air quality, and hazardous materials. No known information has
been omitted. The RDEIR does not analyze potential impacts deriving from
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COMMENT H-6:

details not now known, such as specific number of houses, the layout of the
roads in Area 4 or exact amount of wetland fill, if any, that would be needed.
Before such houses could be built, the City would have to issue additional
discretionary approvals, including an approval of a tentative map. When the
City receives a proposal to construct houses in Area 4, it will analyze the
potential environmental impacts of that proposal in accordance with the
requirements of CEQA Guideline 15168 and Government Code section
65457. Please refer to Master Response 1 and Response H-1 above and
Response H-14 below for more detail.

7. Explain what is meant by the “programmatic level of analysis” of the

environmental impacts from the construction and operation of a golf course in Area 4. Clarify what
analysis has been omitted from this REIR, and also what has been included.

RESPONSE H-6:

COMMENT H-7:

No known information has been omitted. Commenter asks what is meant by
the “programmatic level of analysis” of the environmental impacts from the
construction and operation of a golf course in Area 4. The RDEIR analyzes
the potential impacts of building and operating an approximately 120-acre,
18-hole golf course in subarea C of Area 4, although the Specific Plan also
would allow a different type of recreational facility in that location. The
potential environmental impact of the golf course use is analyzed in the
respective sections of the RDEIR, including transportation, air quality,
biological resources, hydrology, flooding and water quality, hazardous
materials, water supply, utilities, and energy. The RDEIR does not analyze
environmental impacts arising from details not now known, such as the
specific site plan for a regular or championship course, exact amenities and
features, hours of operation, lay-out, or landscape design of a golf course or
other recreational facility. Before a golf course or other recreational facility
could be built, the City would have to review additional applications and
issue additional discretionary approvals, including an approval of a
conditional use permit. When the City receives a proposal to construct a
specific recreational facility in Area 4, it will analyze the potential
environmental impacts of that proposal in accordance with the requirements
of CEQA Guideline 15168. Please refer to Master Response 1 and response
H-1 above for more detail.

3. Clarify what analysis has been deferred from this REIR. The REIR states

that analysis of “detailed, site-specific information can be deferred until such time as the lead agency
prepares a future environmental document in connection with a proposal of a more limited
geographic scale or more specific improvement.” (REIR, pg. 3)

RESPONSE H-7:

No known information has been omitted. The REIR does not include an
environmental analysis of project details that are not now proposed or known,
including the proposed placement and exact number of homes in Area 4 (a
maximum number is assumed), the operational characteristics of the possible
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COMMENT H-8:

recreational facility in Area 4, and the design/lay-out of a school that may be
proposed in Area 3. When these elements of the project are proposed for
construction, applications can be reviewed that include these details, as would
be necessary before the City or School District would permit construction.
The City or School District will analyze the details in accordance with CEQA
Guideline 15168 and, for the residences in Area 4, Government Code section
65457. Please refer to Master Response 1 and Response H-1 above and
Response H-14 below for more detail.

4. Explain what is meant by evaluation “at a programmatic level” of

construction of the Stevenson Boulevard railroad crossing. Clarify what analysis has been omitted
from this REIR, and also what has been included.

RESPONSE H-8:

COMMENT H-9:

No known information has been omitted. The RDEIR analyzes the potential
impacts of constructing the Stevenson Boulevard railroad crossing based on
the details presented in Sections 2.4.2.1 and 2.4.4 of the RDEIR, which
reflects the information in the Specific Plan. Since the final design of the
railroad crossing is not known, the RDEIR does not analyze the final design.
When the City receives a proposal for the final design, it will analyze it in
accordance with CEQA Guideline 15168. Please refer to Master Response 1
and response H-1 above for more detail.

5. Explain what is meant by evaluation “at a programmatic level” of

construction of the Mowry Avenue EVA access. Clarify what analysis has been omitted from this
REIR, and also what has been included.

RESPONSE H-9:

COMMENT H-10:

No known information has been omitted. The RDEIR analyzes the potential
impacts of the Mowry Avenue EVA and multi-use trail as it is described in
Section 2.4.6 of the RDEIR, which reflects the information in the Specific
Plan. This description is not based on a final design, which when proposed,
will be analyzed in accordance with CEQA Guideline 15168. Please refer to
Master Response 1 and response H-1 above for more detail.

6. Explain what is meant by evaluation “at a programmatic level” of

relocation of PG&E transmission lines in Area 4. Clarify what analysis has been omitted from this
REIR, and also what has been included.

RESPONSE H-10:

No known information has been omitted. The RDEIR analyzes the changes
to the PG&E towers and lines described in Section 2.4.5 of the RDEIR, which
reflects the information in the Specific Plan. This description is not based on
a final design, which when proposed, will be analyzed in accordance with
CEQA Guideline 15168. Please refer to Master Response 1 and Response H-
1 above for more detail.
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COMMENT H-11: 7. Explain how the REIR’s programmatic analysis of the Area 3
construction/occupation of an elementary school and three-acre joint-use park has (A) provided a
more exhaustive consideration of effects and alternatives than would be practical in an EIR on an
individual action, (B) ensured consideration of cumulative impacts that might be slighted in a case-
by-case analysis, and (C) allowed Newark to consider broad policy alternatives and program wide
mitigation measures at an early time when the City has greater flexibility to deal with basic problems
and cumulative impacts.

RESPONSE H-11:  Please refer to Master Response 1.

COMMENT H-12: 8. Explain how the REIR’s programmatic analysis of the
construction/occupation of residential units in Area 4 has (A) provided a more exhaustive
consideration of effects and alternatives than would be practical in an EIR on an individual action,
(B) ensured consideration of cumulative impacts that might be slighted in a case-by-case analysis,
and (C) allowed Newark to consider broad policy alternatives and program wide mitigation measures
at an early time when the City has greater flexibility to deal with basic problems and cumulative
impacts.

RESPONSE H-12:  Please refer to Master Response 1.

COMMENT H-13: 9. Explain how the REIR’s programmatic analysis of the development/use of
a public golf course or other recreational facility in Area 4 has (A) provided a more exhaustive
consideration of effects and alternatives than would be practical in an EIR on an individual action,
(B) ensured consideration of cumulative impacts that might be slighted in a case-by-case analysis,
and (C) allowed Newark to consider broad policy alternatives and program wide mitigation measures
at an early time when the City has greater flexibility to deal with basic problems and cumulative
impacts.

RESPONSE H-13:  Please refer to Master Response 1.

COMMENT H-14: 10. The trial court’s Statement of Decision held that the 2010 EIR violated
CEQA as the 2010 EIR did not specify if further environmental review was forthcoming. Does the
City intend to invoke Government section 65457 to prevent further environmental review of
residential development in Sub Areas A, B, and C?
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RESPONSE H-14:  Commenter asks whether the City plans to rely on Government Code section
65457 when it receives applications to construct residences in certain
subareas of Areas 3 and 4. This question is unrelated to the environmental
analysis in the RDEIR. Government Code section 65457 exempts residential
development projects found to be consistent with a specific plan for which an
environmental impact report has been certified from further analysis under
CEQA. The analysis of the residential development allowed in Area 3 is site-
specific, so the City will not rely on the exemption in Government Code
65457. Regarding Area 4, the City will make the determination of the
applicability of this section when it receives a development proposal for
residences there. This question is unrelated to the environmental analysis in
the RDEIR. For public disclosure purposes, the public should be advised that
Government Code section 65457 exists to encourage the construction of
housing and that future residential development contemplated by the Specific
Plan may qualify for the CEQA exemption provided by that law. There will
be opportunities for the public to review, comment on and challenge any
future determination the City makes with respect to the applicability of this
section.

COMMENT H-15: 11. The REIR fails to include project-level analysis of the Alameda County
Flood Control and Water Conservation District accepting maintenance/access easements along levees
and/or approving permits to add/replace a flapgate at the Line D outfall in Area 3. The REIR, at
section 1.3.1.3 “Program-Level Analysis in the Recirculated EIR,” states that Newark anticipates
“the need for subsequent environmental review” for the Alameda County Flood Control and Water
Conservation District’s acceptance of maintenance/access easements along levees and/or permit to
add outfall(s) in Area 4. This contrasts with the REIR’s claim that Newark “intends this
Recirculated EIR to adequately address the environmental impacts that could result from the
Alameda County Flood Control and Water Conservation District (ACFC&WCD) accepting
maintenance/access easements along levees and/or approving permits to add/replace a flapgate at the
Line D outfall in Area 3.” (REIR pg. 4.) The REIR summary also shows this project approval as
subject to “project level” analysis in both Area 3 and in Area 4. (REIR ppg. S-7 & S-8)

RESPONSE H-15:  Since issuance of the RDEIR, it was determined that no new flapgates will be
required for Area 3; therefore, no environmental review is necessary. The
RDEIR contains a more conceptual analysis of development in Area 4,
including the Alameda County Flood Control and Water Conservation
District’s acceptance of maintenance/access easements along levees and/or
approval of permits to add outfalls in Area 4, because less detail is known
about development in Area 4 than Area 3. (See RDEIR, Section 1.3.1.3 at pg.
5.) In response to this comment, the chart on pages S-8 and S-9 will be
revised to clarify that the potential impacts of the Alameda County Flood
Control and Water Conservation District’s acceptance of maintenance/access
easements along levees and/or approval of permits to add outfalls in Area 4
are analyzed at a programmatic level.
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COMMENT H-16: 12. The Draft REIR is confusing and contradictory regarding the REIR’s level
of analysis of Newark’s acceptance of park improvements and maintenance Agreement. The
improvements and agreement are listed in the summary as subject to program level analysis.

(REIR, pg. S-8) However, REIR section 1.3.1.3 which details the program-level analysis in the
Recirculated EIR does not mention Newark’s acceptance of park improvements and maintenance
agreement as subject to a program level analysis.

RESPONSE H-16:  Commenter correctly notes that Section 1.3.1.3 does not include discussion of
the City’s acceptance of park improvement and maintenance agreement for a
park in Area 3. The Draft RDEIR will be revised in response to this
comment. Refer to Section 4.0 Revisions to the Text of the RDEIR.

COMMENT H-17: 11. The REIR Does Not Properly Analyze Land Use Impacts

1. The REIR considers an impact significant if the project will conflict with existing zoning for
agricultural use. (REIR pg. 49) “The existing zoning designation for Area 4 [is] predominantly
Agricultural (A).” (Footnote: (471.5 acres are agricultural; 53% of project area. (REIR, pg. 154)
Most of the land within Areas 3 and 4 has been subject to long-term, dryland farming for 20 years,
and in some areas outside of the historic duck club complexes south of the agricultural road, for as
much as 100 years. When the duck clubs were closed in the 1970s and 1980s, dryland farming began
across the most of Area 4 (outside of the former Pintail Duck Club area which remains perennially
wet) and Area 3. (REIR pg. 156, fn 45)) (REIR pg. 21, 49, 70) Sub Areas B, C and D in Area 4 will
be rezoned pursuant to the project. (REIR, ppg. 21, 70) Yet, the EIR fails to analyze land use
impacts related to this conflict with existing zoning.

RESPONSE H-17:  The RDEIR analyzes the land use impact from the loss of agricultural
potential on the site (pg. 72) and the impact was determined to be less than
significant. Since 1992, the City’s General Plan has planned low-density
residential, golf course and open space uses on Area 4, with the condition that
the City prepare a Specific Plan before such development could occur. Until
the time the Specific Plan were adopted and implemented, the Area 4 zoning
would remain (predominantly) Agricultural. As described in the REIR, the
impact is less than significant due to the history of the planned development
of Area 4, the fact that the site is not currently under Williamson Act, and the
site is not designated Prime Farmland, Unique Farmland, or Farmland or
Statewide importance, the loss of this land for agriculture is not considered
significant. Furthermore, it is possible that in the future undeveloped wetland
areas could continue to be farmed as a part of the Specific Plan development.
For these reasons, the loss of agricultural potential and related land use
impact from the loss is considered a less than significant impact.

COMMENT H-18: 2. The REIR considers an impact significant if the project will conflict with
any applicable land use plan, policy, or regulation of an agency with jurisdiction over the project.
Despite this threshold, the REIR fails to analyze if the project will cross this threshold.
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RESPONSE H-18:  The threshold of significance noted in the comment is incomplete. The actual
wording is, “conflict with applicable land use plan, policy, or regulation of an
agency with jurisdiction over the project (including, but not limited to the
general plan, specific plan, local coastal program, or zoning ordinance)
adopted for the purpose of avoiding or mitigating an environmental effect.
The RDEIR (pgs 49-72) does analyze if the project will cross this threshold,
evaluating the project’s conformance with the MTC Plan Bay Area, Newark
General Plan policies and zoning, and the BCDC Bay Plan. For all of these
plans, the project was found to generally conform and, therefore, had a less
than significant impact. Refer to Master Response 3 regarding BCDC
jurisdiction of the project site.

COMMENT H-19: Elsewhere the RDEIR identifies the US Fish & Wildlife Service, the National
Marine Fisheries Service, the Army Corps, the Regional Water Board, the California Department of
Fish & Wildlife, and BCDC as agencies with jurisdiction over the project. Since LAFCO and Union
Sanitary District are identified as agencies which the project will need to apply for Union Sanitary
District Service Area permits, and Alameda County Flood Control and Water Conservation District
will consider maintenance/access easements and/or permits to add outfall(s), these agencies have
jurisdiction as well. There is no land use impact analysis of whether the project will “conflict with
any applicable land use plan, policy, or regulation” for each of the above agencies. (Footnote: Nor
does the REIR properly analyze whether the project will result in significant water quality impacts as
the REIR excludes analysis of whether the project will Regional Water Quality Control Board
(RWQCB) water quality objectives (REIR, pg. 244))

RESPONSE H-19:  Refer to Response H-18. It is acknowledged that the project will require
various permits and approvals from the agencies noted in the comment and,
therefore, will need to abide by the rules and policies of the agency in order to
obtain the permits. For most of the approvals noted, future tiered, project-
specific CEQA review will describe how the project will meet the
requirements of the permit(s). With regards to the Alameda County Flood
Control and Water Conservation District, the project will abide by all
applicable ordinances. With regards to the RWQCB, RDEIR MM HYD-1.1,
MM HYD-1.2, MM HYD-1.3 and MM HYD-1.4 describe how the project
will meet water quality objectives.

COMMENT H-20: 3. The REIR fails to analyze project conflicts with BCDC’s Bay Plan. Even
if subject to program level of review, the REIR is required to analyze reasonably foreseeable
potential conflicts. The project is reasonably likely to include a golf course; this is not so speculative
that the REIR can avoid any analysis of this potential conflict.

RESPONSE H-20:  The RDEIR describes the BCDC Bay Plan (pgs 40-41, and 71) and how it
relates to the project. Master Response 3 of this document provides a detailed
evaluation of whether portions of Area 4 are within BCDC jurisdiction.
Regardless, the RDEIR acknowledges that any impacts to BCDC jurisdiction
Shoreline Band lands would require a permit from BCDC. By adhering to the
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permit requirements, the project would conform to BCDC policies and would
not result in a land use impact.

COMMENT H-21: 4. Further, neither the REIR’s land use section or biological section analyze
whether the project impacts will impact beneficial uses in Area 4, including but not limited to
estuarine habitat; preservation of rare and endangered species; contact water recreation; non-contact
water recreation; shellfish harvesting.

RESPONSE H-21:  Refer to Master Response 2 regarding the project’s impacts to wetlands and
how they would be mitigated to preserve beneficial uses. With regards to the
RWQCB objectives for ground and surface water quality, RDEIR MM HYD-
1.1, MM HYD-1.2, MM HYD-1.3 and MM HYD-1.4 describe how the
project will meet water quality objectives. There is no contact or non-contact
water recreation or shellfish harvesting on the site.

COMMENT H-22: 5. The REIR fails to determine consistency with Newark General Plan Policy
HW-5.3 remediation of soil and groundwater contamination. (REIR, pg. 69)

RESPONSE H-22:  The policy calls for remediation of soil and groundwater contamination to a
level that is consistent with the proposed land uses, which is exactly what is
stated in the consistency evaluation (RDEIR pg. 69). The project is
consistent with this policy.

COMMENT H-23: 6. The REIR improperly defers formulation of mitigation measures as the
REIR vaguely states that “Hazardous materials in soil in Area 3 and 4 will be remediated to levels
appropriate for the proposed residential and elementary school use,” without defining the standard to
be utilized. The remediation plan shall be developed after project approval.

RESPONSE H-23:  The commenter is incorrect and is referred to the RDEIR (pgs 271-275). The
RDEIR (MM HAZ-1.1) describes that the Remediation Plan for Area 3
residential shall be developed and approved by the City, ACWD, and DTSC
prior to issuance of grading permits, and describes several possible options
for mitigation of the residual organochlorine pesticides. The selection of the
most appropriate method would be completed with the oversight of the City
and the regulatory agency, in this case, DTSC. For cleanup of the school site,
DTSC would be responsible for overseeing the assessment and cleanup of
hazardous materials. For the Area 4 residential areas, the additional testing
and development of remediation method(s) noted in MM HAZ-3.1 shall be
completed as part of the future, project-specific review. The RDEIR
adequately describes the areas where additional testing is needed, the
appropriate oversight agencies, and the level of clean-up required.

COMMENT H-24: 7. The REIR states that “[i]n terms of the cumulative analysis, land use
compatibility can be divided into short-term and long-term impacts,” but the REIR fails to discuss
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long term cumulative land use impacts. (REIR, pg. 330) This is troubling as the REIR warns that
cumulative land use impacts could be substantial. (REIR pg. 329)

RESPONSE H-24:  The RDEIR (pg. 330) describes how short-term compatibility impacts occur
during construction and primarily affect sensitive uses near the construction
sites. The on-going impacts are considered long-term impacts. The RDEIR
states that all of the projects listed in the cumulative analysis would be
required to implement General Plan policies and conform to residential and
commercial design guidelines that are intended to minimize land use
conflicts. Development in accordance with the City’s General Plan, Zoning
and Grading Ordinances, and adopted design guidelines will reduce the
likelihood that the project considered in this cumulative analysis would result
in a significant (long-term) cumulative land use compatibility impact. The
proposed combined projects would not contribute to a significant cumulative
land use compatibility impact.

COMMENT H-25: 8. While claiming that the thresholds of significance used in analyses of
cumulative impacts are the same as those listed in Section 3 (REIR pg. 329) the REIR fails to
identify or discuss the thresholds at REIR section 3.1.4.1. Thus, there is no consideration of whether
the proposed project in combination with past, present and reasonably foreseeable projects will either
(A) conflict with existing zoning for agricultural use, or (B) conflict with any applicable land use
plan, policy, or regulation of an agency with jurisdiction over the project.

RESPONSE H-25:  Refer to Master Response 5 and Response H-24. The RDEIR (pg. 331) does
describe the cumulative loss of agricultural lands. The commenter has not
listed the specific plan, policies, and agencies the commenter thinks will
result in land use conflicts and thus a more specific response is not possible.

COMMENT H-26: 9. The REIR’s analysis of cumulative impacts is flawed. The REIR states that
under CEQA an EIR should discuss cumulative impacts and consider them significant when the
project’s contribution is “cumulatively considerable.” (REIR pg. 328) Then, the REIR asserts, the
analysis must determine what the project’s contribution to any cumulatively significant impact is
cumulatively considerable, as defined by Section 15065(a)(3) of the CEQA Guidelines. (REIR, pg.
328-329)

CEQA does not limit discussion of cumulative impacts to where the project’s “contribution” is
cumulatively considerable. Instead, CEQA states that an EIR shall discuss cumulative impacts of a
project when the project’s “incremental effect” is “cumulatively considerable,” as defined in section
15065(a)(3). (CEQA Guideline 15130) An agency shall find that a project may have a significant
effect on the environment where the project has possible environmental effects that are “individually
limited” but cumulatively considerable. “Cumulatively considerable” means that the incremental
effects of an individual project are significant when viewed in connection with the effects of past
projects, the effects of other current projects, and the effects of probable future projects. (CEQA
Guideline 15065)

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 108 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

Separately, an EIR may determine that a project's “contribution” to a “significant cumulative impact”
will be rendered less than cumulatively considerable and thus is not significant IF the project is
required to implement or fund its fair share of a mitigation measure or measures designed to alleviate
the cumulative impact, and the agency identifies facts and analysis supporting its conclusion that the
contribution will be rendered less than cumulatively considerable.

The REIR’s flawed approach to analysis of cumulative impacts leads to a flawed analysis of both
cumulative land use and cumulative biological impacts.

RESPONSE H-26: The RDEIR correctly evaluates the cumulative impacts of the project and
other past, present and probable future projects. CEQA Guidelines
15130(a)(2) states, “When the combined cumulative impact associated with
the project’s incremental effect and the effects of other projects is not
significant, the EIR shall briefly indicate why the cumulative impact is not
significant and is not discussed in further detail in the EIR.” The RDEIR
does that for land use, transportation, air quality, global climate change,
noise, biological resources, cultural resources, hydrology and water quality,
visual resources and energy (pg. 328-368). The RDEIR also describes how
the mitigation measures included in the project will reduce the project’s
contribution to the cumulative impacts to a less than cumulatively
considerable contribution. Note that the cumulative analysis uses
“incremental effect” and “contribution” interchangeably.

With regards to the RDEIR’s analysis of cumulative impacts to biological
resources, this comment was raised in arguments against the original Draft
EIR and the Court found that the EIR adequately explained the cumulative
biological impacts in both the “Environmental Setting, Impacts, and
Mitigation” section captioned “Biological Resources,” in the cumulative
impacts section captioned “Biological Resources” and in the appendix
Biological Resources report. Also refer to Master Response 5.

COMMENT H-27: 1ll. The REIR Improperly Analyzes Traffic Impacts.

1. The REIR fails to analyze if project site access and circulation impacts will be significant or
adverse prior to application of proposed mitigations (REIR, ppg. 100-01) This despite stating (REIR
pg. 101) that incorporation of measures into circulation plans are need to ensure less than significant
impacts to site access and circulation.

RESPONSE H-27:  The measures described on RDEIR (pg. 100) are measures included in the
Specific Plan. They are not mitigation measures for an identified impact. For
this reason, the project would result in a less than significant impact related to
site access and circulation.

COMMENT H-28: 2. The REIR impermissibly fails to compare project traffic impacts to existing
conditions. (See REIR pg. 73, 8 3.2 Transportation) Project impacts were evaluated in the REIR by
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comparison to “background conditions,” where “background conditions” are not existing traffic
levels but the levels of “existing traffic volumes” plus “approved development-generated traffic
volumes.” “Traffic volumes for background conditions comprise volumes from existing traffic
counts plus traffic generated by other approved but not yet constructed developments in the vicinity
of the project site.” The REIR determines project impacts by comparison to existing traffic plus the
projects listed in Table 1 at REIR, Appendix A. Many of these projects are not currently operating,
and thus cannot constitute existing conditions.

By exclusively employing an analytic baseline of future conditions to assess likely traffic impacts,
the EIR fails to disclose the project's effects on existing environmental conditions in the project area.
(Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439.)
Further, the EIR does not attempt to show that an existing conditions baseline can be abandoned
because it would be clearly misleading or without informational value to EIR users. (ld. at 457.)
“The public and decision makers are entitled to the most accurate information on project impacts
practically possible, and the choice of a baseline must reflect that goal.” (lId. at 455.)

RESPONSE H-28:  This comment regarding an improper use of baseline was raised in arguments
against the original Draft EIR and the Court found substantial evidence
supports the City’s development and use of the four separate baselines for
examining traffic impacts: 1) existing, 2) background, 3) project (background
plus project) and 4) cumulative. The commenter has also misrepresented the
findings of the cited CEQA caselaw Neighbors for Smart Rail v. Exposition
Metro Line Construction Authority (2013) 57 Cal.4th 439. The court found
that a lead agency has discretion to measure a project’s impacts against a
baseline of environmental conditions that are anticipated to exist in the future.
In fact, “existing conditions” can include “environmental conditions that will
exist when the project begins operations.” “Existing conditions” is not
limited to conditions existing as of the notice of preparation of the EIR or the
beginning of CEQA review. In the case of the RDEIR traffic analysis, the
background conditions include projects that will likely be constructed and
operational prior to when the project begins operation. Furthermore, the
RDEIR also includes the intersection LOS under existing conditions, so the
reader can see how the intersections will change over time, including with
and without the project.

CEQA Guidelines Section 15125 (a) states that the existing environmental
setting will normally constitute the baseline physical conditions against which
the impacts of a project are to be evaluated. The courts have held that a Lead
Agency has the discretion to use an alternate baseline, as long as the exercise
of discretion is supported by substantial evidence. For the analysis of traffic
impacts, the City of Newark uses an alternate baseline, the rationale for which
is described in the following paragraphs. (CEQA Guidelines Section 15125

(@).)
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The methodology requires recent intersection counts and identifies a process
for updating roadway traffic counts. It also defines and formalizes the
inclusion of “background” information in the calculation of traffic impacts.
In part because of the rapid growth and constantly changing physical
conditions in the Bay Avrea, it is not unusual for traffic conditions to change
between the time a CEQA document is prepared and the point in time when
the project is fully implemented. The traffic methodology therefore includes
provision for incorporating the traffic from approved projects (projects that
have completed their own CEQA review and require no new discretionary
action to be implemented or occupied) to be added to existing conditions,
creating the baseline against which the impacts of a new project's traffic will
be calculated. The methodology also allows traffic from an existing vacant
building or complex to be calculated and included in background conditions.

The purpose of identifying a background condition for calculating impacts is
to ensure that all possible care is taken to identify the actual capacity of the
roadways that will be available to accommodate any newly proposed
development project. This methodology also more accurately characterizes
the real world conditions under which the newly proposed project would be
implemented, should it be approved. It also may conservatively overestimate
the impacts if the project if background traffic is in fact less than anticipated
at the time of project implementation.

COMMENT H-29: 3. The REIR fails to analyze construction traffic impacts on the existing
environment. The REIR only analyzes truck traffic impacts by comparison by project operational
traffic. (REIR pg.102) This error precludes public and agency understanding of the impacts of the
project, and what mitigations and alternatives should be considered.

RESPONSE H-29:  Construction traffic is described in the REIR (pgs. 102-103). Even when
several hundred daily heavy vehicle trips are occurring at the project site, the
impact on roadway operations of truck traffic would be considerably less than
the amount of traffic generated by the project once occupied. For this reason,
construction traffic was determined to result in a less than significant traffic
impact. See also Master Response 5.

COMMENT H-30: 4. The EIR utilizes an impermissible ratio approach in comparing cumulative
traffic impacts to cumulative conditions without all other projects except this project. By utilizing
this impermissible approach for its LOS or worse threshold, the REIR avoids concluding that
cumulative traffic impacts are significant using “worse than LOS D” at least 4 intersections,
including (1) Cherry & Thornton pg.m.; (2) Ardenwood Blvd and SR 84 WB Ramps a.m., (3)
Newark Blvd and SR 84 EB Ramps pg.m., and (4) Grimmer Blvd and Auto Mall Pkwy pg.m. See
Table 4.2-1.1.

RESPONSE H-30:  This comment regarding the use of a “ratio approach” was raised in
arguments against the original Draft EIR and the Court found that the City’s
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thresholds of significance for cumulative impacts were adequate. The RDEIR
defines the threshold of significance as... “a project would result in a
significant adverse impact on traffic conditions at a signalized intersection in
the City of Fremont or City of Newark if for either peak hour:

. The level of service at the intersection degrades from an acceptable
LOS D or better under cumulative without project conditions to an
unacceptable LOS E or F under cumulative with project conditions; or

. The level of service at the intersection is an unacceptable LOS under
cumulative without project conditions and the addition of project trips
causes the average delay at the intersection to increase by four (4) or
more seconds.”

The RDEIR has again used this same approach.

COMMENT H-31: 5. Likewise, using the threshold of delay increase of 4 seconds or more, the
REIR never compares “cumulative with project” to existing conditions.

RESPONSE H-31:  Refer to Response H-30.

COMMENT H-32: 6. The REIR fails to analyze either project specific or cumulative traffic
impacts at unsignalized intersections, despite that this analysis was feasible as indicated by its
inclusion and disclosure to the public in the 2010 EIR.

RESPONSE H-32:  As described in the RDEIR (pg. 335), unsignalized intersections were not
included in the RDEIR LOS update, because the City focused on evaluating
intersections that may result in new traffic impacts. Unlike signalized
intersections, which typically represent constraint points for a roadway
network, unsignalized intersections rarely limit the potential capacity of a
roadway. Additionally, the City of Newark does not have formal adopted
criteria for analyzing impacts to unsignalized intersections. This is common
for many jurisdictions, because signalized intersections typically limit the
overall capacity of a roadway.

COMMENT H-33: IV. The REIR Fails to Properly Analyze Air Quality Impacts.

1. The REIR vaguely concludes emissions of ROG, NOx and PM10 are significant (REIR, pg. 122-
123), but fails to determine how adverse the impacts will be, thus not meeting CEQA’s

informational disclosure requirement and precluding formulation of feasible potential mitigation
measures.

RESPONSE H-33:  The RDEIR analyzed Air Quality Impacts consistent with the methodology
and thresholds of significance of the Bay Area Air Quality Management
District. The RDEIR (pgs. 123-124) also describes the health effects of the
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air quality impact. It concludes that the project would not result in a project
specific adverse health impact due to air quality impacts.

COMMENT H-34: 2. The REIR states that the REIR’s air quality analysis was completed “in the
same manner as the traffic report.” This raises the possibility that the traffic report’s failure to
compare the project impacts to existing conditions also affects the air quality analysis. Please
explain.

RESPONSE H-34:  Refer to Response H-28.

COMMENT H-35: 3. The REIR claims that PM10 emissions would be reduced to less than
significant levels with the mitigation measures listed for MM AIR-1.1, but fails to provide any
explanation as to how it reached this conclusion.

RESPONSE H-35:  Since the air quality analysis was prepared for the Newark Areas 3 and 4
project, the BAAQMD recommended emissions modeling program used to
predict project operation and construction emissions has changed from the
URBEMIS2007 model to the California Emissions Estimator Model
(CalEEMod).* The analysis in the RDEIR has been updated to reflect the
changes in the new modeling data. The updated modeling determined that
average daily operational emissions of PMao, 61.1 pounds per day, would not
exceed the BAAQMD threshold of significance of 82 pounds per day.
Therefore, the project would result in a less than significant air quality impact
for PM1o based on the BAAQMD thresholds, on which the City may, in its
discretion, rely. Refer to Section 4.0 Revisions to the Text of the RDEIR of
this document for the updated discussion in the RDEIR and updated air
quality analysis.

COMMENT H-36: 4. The REIR impermissibly fails to identify or consider any mitigation
measure for significant Impact AIR-2, operational ROG and NOx emissions, simply concluding that
there are no other reasonable and feasible mitigation measures that would reduce emissions. (REIR,
Pg.123)

RESPONSE H-36:  Refer to Response H-35. The updated modeling using the CalEEMod
program results in the project’s operational air pollutant emissions still being
significant and unavoidable for ROG and NOx. While reductions for project
features promoting reduced energy use, water use, and reductions in vehicle
trips were incorporated in the mitigated model run, the results still exceeded
the BAAQMD thresholds of significance. Operational emission of these
pollutants, especially ROG, are largely from use of consumer products,
including solvents, paints, cleaners, cosmetic products, fertilizers, and
automotive products rather than construction impacts. These types of

4 The analysis was not changed in the circulated draft REIR, because consultation with the project air quality
consultant determined that the URBEMIS2007 model provided more conservative results than the CalEEMod
model.
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emissions increase with the rate of population increase and there are no
feasible methods available for this project to mitigate these emissions.

COMMENT H-37: 5A. The REIR fails to identify or consider any mitigation measures for
significant Impact AIR-3, daily emissions for NOx and ROG which would exceed the BAAQMD
significance threshold of 54 pounds per day. MM AIR-3.1 only states that “the project proponent
and the City cannot control emissions from independent trucks used to haul fill material, therefore,
there are no mitigation measures to reduce this impact, and it would remain significant and
unavoidable.” This approach violates CEQA as it ignores that the REIR will be used by other
agencies for consideration of environmental impacts.

RESPONSE H-37:  Refer to Response H-35. With the updated CalEEMod modeling for
construction emissions, construction emissions of ROG, PM10 and PM2.5
were below the BAAQMD thresholds of significance. Average daily
emissions of NOx were reduced to a less than significant level with the
incorporation of mitigation measures. In order to reduce the construction
emissions of NOx below the threshold, emissions would have to be reduced
by 33 percent. This could be achieved by requiring that mobile construction
equipment larger than 50 horsepower and operating on the site for more than
2 days continuously, meet U.S. EPA Tier 3 standards for NOx, and portable
equipment operating on the site for more than 2 days continuously, meet U.S.
EPA Tier 4 standards for NOx. These mitigation measures have been
included in the project, as shows in the text revisions in Section 4.0 of this
document.

COMMENT H-38: 5B. The REIR does not explain why the City or other agencies cannot
condition fill importation on use of adequate air quality mitigation measures.

RESPONSE H-38:  Refer to Response H-35 and H-37. The project would result in less than
significant construction emissions with the inclusion of the identified
mitigation measures.

COMMENT H-39: 5C. The REIR fails to proffer substantial evidence to support its findings that
the City cannot control emissions from independent trucks and thus no mitigation measures exist to
reduce this impact.

RESPONSE H-39:  Refer to Response H-35 and H-37. The project would result in less than
significant construction emissions with the inclusion of the identified
mitigation measures.

COMMENT H-40: 5D. Here, as the lead agency, the City may impose conditions or enter into an
agreement with the developer of the project to ensure that feasible mitigation measures be put into
effect during construction of the project. Payment of fees and/or the purchase of offsets constitute a
feasible mitigation measure when linked to a specific mitigation program. Another feasible
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mitigation measure that would both minimize and reduce air quality impacts related to construction
activities would be the re-design of the project plan to lessen the amount of fill required.

RESPONSE H-40:  Refer to Response H-35 and H-37. The project would result in less than
significant construction emissions with the inclusion of the identified
mitigation measures.

COMMENT H-41: 5E. Moreover, the REIR completely failed to consider implementation of off-
site mitigation measures that the City could undertake to mitigate air quality impacts of construction-
related emissions (e.g., adopting an incentive program for sustainable transportation in the City of
Newark or paying for retrofitting or elimination of other emission sources).

RESPONSE H-41:  Refer to Response H-35 and H-37. The project would result in less than
significant construction emissions with the inclusion of the identified
mitigation measures.

COMMENT H-42: 6. REIR section 3.3.4.5 acknowledges that there will be odors from
construction phase diesel emissions. The REIR states that these odors will not be significant - simply
because the REIR claims that the impacts will be “temporary.” Short term impacts are not per se
insignificant under CEQA, and therefore the REIR’s approach is procedurally flawed.

RESPONSE H-42:  The comment does not accurately reflect the text of the RDEIR. The
threshold of significance for odor is if the project would, “create or expose a
substantial number of people to objectionable odors.” The RDEIR states that
during construction, the various diesel powered vehicles and equipment in use
onsite would create localized odors. These odors would be temporary and not
likely to be noticeable for extended periods of time much beyond the
project’s site boundaries. The determination that the impact is less than
significant is based on two factors: 1) the temporary nature of the odor, and 2)
the odors would not likely be noticeable for extended periods of time much
beyond the project’s site boundaries, which will not include substantive
sensitive receptors until after construction. For these two reasons, project
construction would not expose substantial number of people to objectionable
odors and the impact is less than significant.

COMMENT H-43: 7. The REIR fails to evaluate cumulative air quality impacts at section 4.3
under each of the air quality thresholds of significance at section 3.3.4.1.

RESPONSE H-43:  As described in the RDEIR, using the methodology and thresholds of
significance of the BAAQMD, if a project is determined to have individually
significant regional air quality impacts, it is also considered to have a
significant cumulative impact.
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COMMENT H-44: 8. The REIR determines that the proposed project, in combination with other
projects, would result in a significant regional air quality impact (Impact C-AIR-3), but
impermissibly fails to identify or discuss any potential mitigation measures. (REIR pg. 340)

RESPONSE H-44:  Refer to Response H-35 and H-36.

COMMENT H-45: V. The REIR Fails to Properly Analyze Biological Impacts

Biological Environmental Setting

1. The REIR provides contradictory information regarding whether there are no ordinance trees
present in Area 3, or whether no ordinance trees in Area 3 will be retained by the Project. REIR
section 3.5.2.8 states that there are no trees (other than street-side landscape trees) “present” on
Area 3, but doesn’t disclose if the present Area 3 landscape trees are of the size requiring
ordinance protection, or how many protected trees exist on Area 3. Further confusing the issue
of impacts from tree removal and ordinance conflict, REIR section 3.5.3.5 states that there are no
trees on Area 3 proposed to be “retained” by the Specific Plan, other than the street trees along
Cherry Street and Stevenson Boulevard.

Biological Impacts

1. The analysis of tree preservation and transplanting should not be deferred until the time of project
development, but should be analyzed in this REIR. REIR section 3.5.3.5 states that “Possibilities for
tree preservation and suitability of transplanting appropriate trees will be considered at the time of
development and shall be based upon tree sizes, health, structure, locations, and species.”

2. The REIR changes the disclosure from the 2010 REIR. The 2010 REIR disclosed that “several”
ordinance size trees located within “both Areas 3 and 4” will require removal. Now, the REIR (at
pg. 171) states that only a “few” protected trees will be affected, and that these affected trees are only
in Area 4. The REIR does not explain the reason for either of these two changes. On what basis
were these two changes made?

3. For Area 4, the REIR does not disclose the “reasonably foreseeable” number of trees to be
removed.

4. The REIR’s biological thresholds of significance states that an impact will be considered
significant if the project will conflict with any local ordinance protecting biological resources, such
as a tree preservation policy or ordinance. (REIR, section 3.5.3.1) The REIR has not disclosed the
number and location of protected trees (trunk diameter of six inches measured at four feet above
ground level) that will removed, and thus does not analyze how adverse impacts will be.

6. The REIR does not disclose how adverse impacts will be to retained trees in Area 3. The REIR
does not disclose for Area 3 the number, age, size, condition, and species of the trees to be removed,
despite revealing (REIR p 229) that construction activities could damage retained trees in Area 3
along Cherry Street and Stevenson Boulevard.
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RESPONSE H-45:  Please refer to Figure 1.4-3 of the REIR, the aerial photograph. As you can
see on the aerial photograph, there are no trees within the Area 3 Sub-Area A,
ordinance size or otherwise. There are street trees planted along Cherry
Street and Stevenson Boulevard, some of which may be ordinance size, along
the edges of Area 3, Sub-Area A. The project does not propose removal of
any of the street trees.

There are trees on Area 4, some of which may be removed by the project, a
fact disclosed and analyzed for significance in this document. At the time a
project-level site plan is proposed on Area 4, the tiered CEQA review will
include a formal tree survey and determination of a more accurate count of
the trees to be removed by the project and whether or not they are ordinance
size. As described in the REIR (MM B10-14.1-14.4) removed trees would be
replaced at a minimum 3:1 ratio and ordinance size trees would require a tree
removal permit. With implementation of the mitigation measures, the loss of
trees would be less than significant. The REIR provides very detailed
mitigation measures to prevent impacts to all trees to remain on the site,
including street trees (MM-BI0-15.1). Through these measures, the impacts
to trees to remain would be less than significant.

COMMENT H-46: 7. The REIR at section 4.6 fails to analyze cumulative biological resources
pursuant to the thresholds of significance identified at section 3.5.3.1.

8. The REIR does not include any meaningful discussion of cumulative biological resources impacts.
The REIR identifies 15 project-specific significant biological impacts (Impacts BIO-1 through BIO-
15), yet the REIR does not even attempt to consider each of these impacts as part of the cumulative
biological impact analysis. Instead, the REIR only vaguely states that other projects may impact
“some” of the biological resources that will be impacted by the Areas 3 and 4 Specific Plan.

9. CEQA’s cumulative analysis procedure require that minimized impacts must be considered in the
context of similarly “minimized” impacts of “other closely related past, present, and reasonably
foreseeable probable future projects” in order to assess whether the aggregated cumulative “change in
the environment” may be significant. The REIR fails to follow this required procedure, particularly
where it writes off any potential cumulatively considerable impact by characterizing impacts as
“negligible” or “minimal.”

RESPONSE H-46: The RDEIR (pg. 365) includes an evaluation of cumulative biological
impacts, focusing on the projects proposed on large tracts of undeveloped
land (Areas 3 & 4 and Dumbarton TOD development in Newark, and the
Warms Springs/South Fremont Community Plan, and for Fremont). The
evaluation included impacts to wetlands, special status species, nesting birds,
and wildlife movement. As described in the RDEIR, the mitigation measures
identified for the proposed project will render the project’s contribution to the
cumulative impact less than cumulatively considerable; therefore, it will have
a less than significant cumulative impact. A similar comment was raised in
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COMMENT H-47:

arguments against the original Draft EIR and the Court found that the EIR
adequately explained the cumulative biological impacts in both the
“Environmental Setting, Impacts, and Mitigation” section captioned
“Biological Resources,” in the cumulative impacts section captioned
“Biological Resources” and in the appendix Biological Resources report.

10. The REIR’s analysis of indirect biological impacts is hampered because

in “Area 3, only the northeastern corner (area proposed for development) was included in the
biological analysis for the project.” (REIR pg. 154)

RESPONSE H-47:

COMMENT H-48:

For clarification, the existing conditions of all of Newark Area 3, relative to
biological resources, is described in the DEIR. Much of Area 3 is developed
with the Silliman Center, Ohlone College, and the campus industrial park on
Stevenson Boulevard. This developed habitat is described in the REIR (pg.
157-158). The entire area proposed for development, Sub-Area A, was
analyzed for potential impacts to biological resources, even though it supports
a mixture of non-native annual grasses and forbs. This property does not
support sensitive habitats or special-status species that might be indirectly
affected by development, and the areas in Area 3 outside the portion proposed
for development are developed and have no sensitive habitats or special-
status species that might be indirectly affected by development.

Biological Mitigation Measures

10. MM BIO-14.1 states that implementation of the Specific Plan shall incorporate preservation of
existing trees with emphasis on ordinance-size or larger native species and in good or better
condition, to the maximum extent practicable, to the satisfaction of the City’s Community
Development Director. This measure impermissibly defers formulation of mitigation. The REIR
does not include a performance standard the Development Director will utilize, or how maximum
extent practicable will be determined, or whether incorporation of preservation will mean actual
preservation of all existing trees or some fraction of existing trees.

RESPONSE H-48:

The intent of MM BIO-14.1 is to ensure that priority be given to avoidance of
ordinance-sized and larger native trees, as specific designs for residential
portions of the project are advanced, taking into consideration all of the
various constraints associated with site design and that such avoidance be
demonstrated to the satisfaction of the Community Development Director.
Insofar as the vast majority, if not all, trees on site are non-native eucalyptus
and palm trees, and as such they do not represent important botanical
resources or habitat for wildlife species, the number of trees to be preserved
was not quantified since it has been concluded that it is not necessary to
preserve any of the trees to avoid significant biological impacts. Refer also to
Response H-45.
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COMMENT H-49: 11. MM BIO-14.2 states that in locations where preservation of existing trees
is not feasible due to site constraints, trees to be removed by the project shall be replaced at a 3:1
ratio unless the City’s Community Development Director determines that a higher ratio is required.
Trees greater than 18 inches in diameter shall not be removed unless a Tree Removal Permit, or
equivalent, has first been approved for the removal of such trees. The REIR does not state the
standard to be used to determine if preservation is infeasible.

12. The REIR does not why trees greater than 18” require a permit where the Newark Tree ordinance
requires a permit for the removal or relocation of any tree with a trunk diameter of 6 inches or greater
measured at four feet above ground level.

RESPONSE H-49:  The term “infeasible” when used in this context means, tree preservation is
incapable of being accomplished because the location of the tree conflicts
with a particular critical element of the site plan, generally infrastructure.

We appreciate the clarification regarding the tree ordinance, any tree with a
diameter of 6 inches or greater will require a tree removal permit. The text of
the REIR, in Section 4 of this document, has been revised to include this
clarification.

COMMENT H-50: 13. MM BIO-14.3 does not state what performance criteria shall be used to
determine the species and number of trees to be planted.

RESPONSE H-50: MM BI10-14.3 is part of mitigation measure that has four interrelated parts.
MM BI10-14.2 provides the replacement ratio to be used to determine the
number of trees to be planted. BIO-14.1 requires the species to be native to
this part of the San Francisco Bay area.

COMMENT H-51: 14. The REIR (pg. 172) states that mitigation ratios for impacts to sensitive
habitats are based on those required or commonly required under applicable policies, laws, and
regulations. Please identify each such policy, law and regulation for each impact.

RESPONSE H-51:  This information is provided in the regulatory setting section of the RDEIR
(pgs. 150-153).

COMMENT H-52: 15. The REIR fails to include any discussion of the feasibility of prohibiting
free-roaming outdoor cats in MM BIO-4.7.

RESPONSE H-52:  The prohibition on free-roaming outdoor cats, as described in MM BIO-4.7,
will be enforced by a neighborhood association established for any new
residential areas, and by the City. This prohibition will be part of a larger
predator management program that, collectively, will reduce potential
impacts on sensitive wildlife from nuisance species to less-than-significant
levels. Because the neighborhood association will be responsible for
disseminating information on the prohibition of free-roaming outdoor cats
and enforcing this prohibition, and the City (through enforcement of
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compliance with the MMRP) will also have enforcement authority on the
Project, the City believes that this measure is feasible.

COMMENT H-53: 16. The REIR fails to explain the contradiction between MM BIO-8.3
requirement that “any individuals already in the impact areas shall be salvaged and translocated to
the exterior of the construction exclusion area” and yet same mitigation statement that “we are not
proposing to require trapping and relocation.”

RESPONSE H-53:  As discussed in MM BIO-8.3, trapping of salt marsh harvest mice for the
purpose of relocation is not proposed because the expected sparse nature of
this species’ populations in impact areas would necessitate considerable
trapping effort to catch even a few individuals. As a result, monitoring of
construction activities that could result in impacts to individuals, by a
qualified biologist, will be performed to identify any individuals that might be
present in construction areas. If any such individuals are detected during
construction, and the USFWS and CDFW approve of the relocation, then
those individuals will be relocated to avoid injury or mortality. Such capture
and relocation would occur by hand, rather than through trapping.

COMMENT H-54: 17. The REIR violates CEQA by concluding without meaningful discussion
that implementation of unspecified mitigation measures will “adequately mitigate” cumulative
biological impacts.

RESPONSE H-54:  The comment misrepresents the text of the RDEIR. The RDEIR (pg. 365)
states, “The mitigation measures prescribed for all of these impacts (referring
to impacts described previously in the paragraph) will, however, adequately
mitigate the project’s contribution to these cumulative impacts to a less than
cumulatively considerable contribution.” This paragraph refers to mitigation
measures BIO-1.1 through BIO-15.

COMMENT H-55: 18. The REIR fails to properly analyze potentially significant impacts of MM
BIO 11.1 which includes application of herbicides. Elsewhere the REIR acknowledges that
construction- phase pollutants that could contribute to the degradation of surface-water quality
include pesticides and herbicides, and that this construction phase impact is significant. This analysis
of Impact HYD-2 and the mitigations are limited to the construction phase. There is no analysis of
the impacts of MM BIO 1.1 as required by CEQA, including which herbicides will be used, the
volume of herbicides to be used and which will run-off and the likely impacts.

RESPONSE H-55:  The measures described in MM B10-11.1 to prevent the spread of non-native,
invasive plant species during construction,, including possible use of
herbicides, will be applied in compliance with all state and federal laws and
regulations, in consultation with a Pest Control Advisor, by a Licensed
Qualified Applicator in consultation with City of Newark-approved wildlife
biologists or plant ecologists in sensitive habitats. These requirements ensure
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that the risk to non-target species in minimized and would not result in
impacts beyond those caused by the project and analyzed in the RDEIR.

COMMENT H-56: 19. The REIR fails to cite to substantial evidence to support mitigations,
including but not limited to MM BIO-1.2A’s creation of “high quality wetland and aquatic habitat
within Area 4 within upland habitat” and “enhancement of existing seasonal wetland habitat that is
currently within agricultural production.” The REIR fails to supply any evidence demonstrating that
the proposed creation of wetland habitat within the upland portion of Area 4 and in portions of Area
4 currently in agricultural production (which both have divergent characteristics from the tidal marsh
transitional portions of Area 4), will minimize the adverse impacts of filling the “tidal/marsh upland
transition” wetlands.

RESPONSE H-56:  Please refer to Master Response 2.

COMMENT H-57:  20. The REIR fails to specify the on-site location where wetland mitigation
will occur, but instead improperly defers that determination.

RESPONSE H-57:  Please refer to Master Response 2 regarding Wetland Mitigation.

COMMENT H-58:  Mitigation for Long-Term Survival of Remaining Trees

In Citizens Committee to Complete the Refuge v City of Newark, Alameda Superior Court Case #
RG10530015, the trial court’s statement of decision held that the Newark Areas 3 and 4 Specific
Plan Project Environmental Impact Report (hereinafter “2010 EIR”) improperly deferred mitigation
of impacts to trees. The court found that the 2010 EIR’s tree mitigation plan did not identify any
“specific performance criteria.” That plan failed to address the threats to the long-term survival of
remaining trees from restrictions on sunlight and root growth, and/or altering groundwater
conditions.

The REIR discloses that “the potential for preserved trees to continue to grow and thrive could be
affected by the new more intense development. This intense development could adversely affect the
long-term survival of trees to remain by restricting sunlight and root growth, and/or altering
groundwater conditions.” The REIR thus concludes that “Impact BIO-15: The health of the trees to
be preserved could be significantly impacted in the short-term by construction activities and in the
long-term due to the proposed Specific Plan development.”

The REIR is different than the 2010 EIR, as Mitigation BIO-15.1 now details that the Tree
Preservation Plan will include:

» Tree Protection Zones

* Protection of Tree Root Systems

* Installation of Wood Bark Mulch

 Installation and Maintain of Protection Zone Fencing

* Pruning Tree Roots and Crowns Only as Necessary, and

* Irrigation of Trees within the Protective Zone
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Further, the REIR claims that Tree Protection Zone shall: (1) ensure that no structures or buildings,
that might restrict sunlight relative to the existing condition, will be constructed in close proximity to
the trees; and (2) that no improvements are constructed on the ground around the tree within the Tree
Protection Zone.

Pursuant to new Mitigation BIO-15.2, the Mitigation BIO-15.1 Tree Preservation Plan measures may
be determined not to be feasible and thus the remaining trees will not be preserved.

1. The REIR fails to disclose what criteria will be used to determine such “infeasibility,” and thus
avoidance of the Mitigation BIO-15.1 Tree Preservation Plan.

2. Inaddition, the REIR does not analyze whether the significant impact will still be lessened to
insignificant - if BIO-15.2 tree replacement substitutes for BIO-15.1 tree preservation.

RESPONSE H-58:  Please see Responses H-45, H-48, and H-49. With implementation of the
mitigation, the impact will be reduced to less than significant.

COMMENT H-59:  Mitigation of Impacts to Sensitive Habitats and Special Status Species from
Invasive Species. In Citizens Committee to Complete the Refuge v City of Newark, Alameda Superior
Case # RG10530015, the trial court’s statement of decision held that the 2010 EIR improperly
deferred mitigation of impacts to sensitive habitats and special status species. (Statement of
Decision, pg. 15) The court found that Mitigation Measure BIO-11.1 was not at issue, but “MM
B10-11.2 states generalized performance criteria for the anticipated Invasive Species Management
Plan and that the as yet undeveloped management plan ‘will contain details regarding ... success
criteria.” The court found that the City improperly deferred mitigation of impacts to sensitive
habitats.

1. The 2010 EIR concludes that incorporation of mitigation measures (MM BIO-11.1 and MM
B10-11.2) would reduce native plant and wildlife species impacts to a less than significant level.
The REIR includes only one mitigation measure, a new BIO-11.1. REIR mitigation measure
B10-11.1 does not include “removal concentrations of invasive species” which was considered
and adopted in the 2010 EIR and approvals. The REIR does not explain why this previous
mitigation measure was eliminated. (REIR pg. 221)

RESPONSE H-59:  The language was changed from “remove concentrations of invasive species”
to “reduce the presence and spread of non-native, invasive species” which has
the same meaning in the context of this mitigation measure. In addition, MM
B10-11.1 has nine separate prescribed items which includes activities
previously described for MM BIO-11.2, but in greater detail.

COMMENT H-60: 2. The REIR does not explain how impacts to sensitive and special status
species will be less-than-significant given that “removal concentrations of invasive species” is no

longer a mitigation measure. (REIR pg. 221)

RESPONSE H-60:  Please refer to Response H-59.
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COMMENT H-61: 3. The REIR does not disclose what the “Best Management Practices” to be
applied to all upland areas to be graded. (REIR pg. 221)

4. The REIR does not disclose what criteria the City of Newark will use in reviewing and approving
weed control methodologies. (REIR pg. 221)

5. The REIR does not disclose the manual and mechanical methods to be used, or what criteria will
guide when manual and mechanical methods are used rather than herbicide application. (REIR pg.
221)

RESPONSE H-61:  The comment references RDEIR page 221, which has text concerning cultural
resources and is not about weed control. This response assumes the
commenter intended to comment on the weed control measures on pages 197
to 198, and not cultural resources. The term “Best Management Practices” is
used to refer to implementation of widely available and commonly acceptable
practices that are used and approved by local, state and federal agencies with
jurisdiction over water quality. Common reference materials for BMP
manuals include documents prepared by the California Invasive Plant Council
and U.S. Department of Agriculture. The City will review and approve weed
control methodologies based upon professional recommendations of the
consulting biologists and the criteria that the approved weed control method
must be one that aims to avoid “any adverse impacts to special-status species
in the area” (RDEIR at pg. 198). The criteria used to guide the decision
whether to use manual and mechanical methods rather than herbicide
application will include the location of the weeds to sensitive habitats (100
feet) and the recommendation of the approved biologist or ecologist, which is
required when weed treatments are needed in sensitive habitats.

COMMENT H-62: 6. The REIR does not disclose what impacts may result from planned
spraying of pesticides.

RESPONSE H-62:  Please refer to Response H-55.

COMMENT H-63: 7. The REIR does not disclose the timing of the weed control treatments.
The REIR does not disclose how will the City determine that weeds are about to encroach into
adjacent areas from shoots. (REIR pg. 222)

RESPONSE H-63:  Please refer to Response H-55.

COMMENT H-64: 8. Once grading ceases, monitoring of weeds will cease outside sensitive
habitats. (REIR pg. 222) The REIR does not disclose the location of these area “outside of sensitive
habitats” or why weed monitoring will cease at this time.

9. The REIR does not disclose how the City will determine that weeds are about to encroach into
adjacent areas from shoots without post-grading monitoring of areas “outside of sensitive habitats.”
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10. Under the REIR, weed control measures will not be implemented in sensitive habitats in any
monitoring year that the size of weed populations within sensitive habitats have expanded less than
20% from the baseline. (REIR pg. 222) Is this intended to be a success criteria?

11. Further, the REIR does not specify if the 20% increase will be measured as a gross of all weed
populations or if 20% will be determined by increase in individual plant species - i.e. if there is a
20% increase in fennel in a particular year, but overall the weed population increase in sensitive
habitats was only 18% would weed control measures be implemented.

12. The REIR does not disclose why no control measures will be implemented where there is a 19%
increase in weed expansion in sensitive habitats.

13. The REIR does not disclose the success criteria for treatment of weed populations in areas to be
developed which do not qualify as sensitive habitat.

RESPONSE H-64:  Non-sensitive habitat locations within the development will consist of
roadways, parking lots, and maintained landscaped areas. Once developed,
weed control is conducted as a part of regular maintenance of these locations
that is overseen by the City and no additional weed monitoring provision
would be needed.

For clarification, it is almost impossible to completely eradicate all weed
stands on a site and it is more common that weed populations exist at some
low level over time. Based on qualitative field observations in similar
habitats, it is the consulting biologist’s assessment that weed populations, in
terms of aerial extent, can expand or decline by a few percent up to around
10% or 15% each year, as a result of annual variations in climatic conditions
(differences in amount and distribution of rain, differences in soil and air
temperatures). This is not seen as an abnormal change in the size of the
population and many weed stands will remain long term at these basal levels.
Relatively minor fluctuations in percent cover like this do not warrant any
remedial actions to be taken but do justify continued monitoring of the
population size. On the other hand, relatively large increases much above
10% or 15% generally indicate an expansion of the weed population
responding to some change in land management or more dramatic changes in
climatic conditions (3-years of successive drought) and indicate a potential
increasing trend in the size of the population. When the population exceeds
this basal threshold, remedial weed control actions are warranted.

As stated in the RDEIR, once grading ceases, invasive plant populations
within all sensitive habitats will be mapped. When the size of existing
invasive species populations expands by 20%, additional weed control
measures are triggered; as such, this value is a threshold for remedial actions
and is not a success criteria. Success criteria are sustained levels at or below

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 124 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

20% during the proposed monitoring period. The 20% value is absolute
cover of any specific invasive species and additional weed control measures
would be implemented for that specific plant. All locations within the
development will consist of roadways, parking lots, and maintained
landscaped areas. Weed control will be conducted as a part of regular
maintenance of these locations and is enforced by the City.

COMMENT H-65:  14. Environmental setting. The REIR does not disclose the size and location
of invasive plants species. The public is referred to Table 5 of the Draft EIR Appendix E. That
document is not provided as an attachment or referenced in the REIR references at the end of the
REIR. If that information exists elsewhere, it should be included in this REIR; the public should
not have to ferret out the environmental setting.

RESPONSE H-65:  As noted in RDEIR MM BIO-11.1, the first task of the mitigation measure is
to map invasive plant populations within all sensitive habitats (i.e., wetlands)
in Area 4. At that time, the extent and location of invasive plant populations
will be quantified. DEIR Appendix E included a list of invasive plant species
observed on the site and is incorporated by reference and available at the City
Community Development Department and on the City’s website.

COMMENT H-66: 15. The REIR does not disclose if “fill” material required to elevate building
sites will be subject to weed evaluation and/or treatment prior to fill placement on the project site.
This disclosure is important as the Specific Plan discloses that:

- importation of fill material can cause the spread of invasive non-native plant species, of particular
concern being fennel, pampas grass, perennial pepperweed, and smallflower tamarisk;

- ground disturbance associated with construction would create vast new areas suitable for
recruitment of these non-native species (e.g., along the fill embankments), many of which form
dense, monotypic stands, eliminating any natural habitat that the area previously supported:;

- expansion of these invasive plant populations on the site will also increase the seed bank on the
site allowing spread to unimpacted natural habitats on the site;

- in Areas 3 and 4, fill material for the proposed residential construction may contain seed from
nonnative plant species not already found on the site, and site grading will likely spread non-
native, invasive plant species imported in fill or already present on the site.

RESPONSE H-66:  Mitigation measure B10-11.1 requires that “all gravel and fill material shall
be certified weed free.”

COMMENT H-67: VI. The REIR’s Analysis of Impacts from Greenhouse Gas Emissions Is
Inadequate.

1. Since Newark considered the 2010 REIR the CEQA Guidelines have changed to add 14 CCR §
15064.4 - Determining the Significance of Impacts from Greenhouse Gas Emissions. The REIR
does not even mention this CEQA Guideline.
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RESPONSE H-67: Refer to Response H-35. Using the updated CalEEMod Model, the
greenhouse gas emissions of the project would be below the BAAQMD
thresholds of significance and, therefore, a less than significant impact. The
analysis is consistent with the noted CEQA Guidelines section and the
thresholds of significance used in the analysis are current, using the
thresholds adopted by BAAQMD in May 2011 in BAAQMD’s CEQA Air
Quality Guidelines for the San Francisco Bay Area Air Basin that are in
common use today (2014).

COMMENT H-68: 2. The REIR identifies four “major” greenhouse gases: carbon dioxide,
methane, nitrous oxide, and fluorinated gases. (REIR, pg. 341) The REIR acknowledges project
emissions of methane and nitrous oxide, and that these emissions are more potent greenhouse gas
emissions.® Yet, the REIR fails to calculate emissions from either methane or nitrous oxide. (REIR,
pg. 352) These omissions violate CEQA Guideline 15064.4, subd. (a) which requires that Newark
make a good faith effort to describe, calculate or estimate the amount of greenhouse gas emissions
resulting from this project. These omissions also violate CEQA Guideline 15064.4, subd. (b)
which requires that Newark consider the extent to which the project may increase greenhouse gas
emissions as compared to the existing environmental setting.

RESPONSE H-68:  As described in the RDEIR (pg. 352) CO2 is the primary GHG emitted by a
project such as the proposed Specific Plan. Although there are emissions of
methane and nitrous oxide, which are more potent GHGs, their emissions are
very small compared to CO2 (i.e., less than three percent equivalent CO2).
For this reason, these emissions are not calculated. Refer to Section 4.0 of
this document. Refer also to Response H-35. Using the updated CalEEMod
Model, the GHG emissions of the project would be below the BAAQMD
thresholds of significance and, therefore, a less than significant impact.

COMMENT H-69: 3. The REIR fails to provide substantial evidence to support its conclusion
that no mitigation measures will reduce the significant unavoidable impacts of the Project on global
climate change.

RESPONSE H-69:  The commenter is incorrect. Refer to Response H-35 and H-67.

COMMENT H-70:  VII. The REIR’s Hydrology and Water Quality Impacts is Flawed.

1. The REIR does not explain how it can conclude the project would not create or contribute runoff
water that would exceed the capacity of existing stormwater drainage systems given that both
Area 3 and Area 4 will be drained via new underground storm drain lines.

RESPONSE H-70:  The commenter is mistaken. This is fully explained in the DEIR (Appendix
G, Impact HYDRO-4, pgs. 16-17). Adequate storm drain utility systems for
the sites will be designed as part of the development of Areas 3 and 4. The

5> Methane has a global warming potential 23 times that of carbon dioxide, while nitrous oxide is 296 times that of
the same amount of carbon dioxide.
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DEIR evaluates the capacity of existing stormwater drainage systems to
which the newly designed Area 3 and Area 4 systems will discharge. The
DEIR finds no increase in the total 100-year discharge in the existing
ACFCWCD Line D downstream from the Area 3 outfall, and in the absence
of 100-year spill from Line D in its existing condition, the project would not
contribute runoff that would exceed the capacity of the existing tailwater
system. Development in Area 4 would not impact flooding in the area or
downstream of the area since the flood zone represents 100-year tide
elevation in San Francisco Bay and there is no “capacity” associated with San
Francisco Bay as such. Augmented flows from increased impervious areas
are released directly to the Bay and do not affect Bay tides.

COMMENT H-71: 2. The REIR fails to disclose outfall locations, despite acknowledging (at pg.
177) that erosion or channelization may occur if outfalls and transition culverts are not correctly
placed. Thus, a full analysis of erosion impacts is thwarted.

RESPONSE H-71:  As discussed in the RDEIR (pgs. 3-5), at the time the EIR was prepared, some
elements contemplated by the Specific Plan, including specific outfall
locations for storm drainage for Area 4, were not sufficiently detailed for this
type of analysis. (Note that Area 3 will not require outfall locations.) The
RDEIR evaluates such elements at a programmatic level to ascertain whether
there are unmitigable environmental constraints, but the City acknowledges
that insufficient information is available to determine whether additional
environmental impacts could be revealed as more is known about these
project details. As described in detail in the RDEIR, when development in
Area 4 is proposed, the City of Newark or the appropriate decision-making
agency would evaluate the proposal, in light of the RDEIR and in compliance
with CEQA Guidelines Section 15168, to determine the level of tiered review
required. At that time, all issues subject to CEQA would be evaluated to
determine what level of additional review is necessary.

COMMENT H-72: 3. The REIR discussion of cumulative hydrology and water quality impacts
fails to analyze such impacts under the criteria at REIR section 3.8.3.1.

RESPONSE H-72:  The commenter is in error. The DEIR discusses cumulative hydrology and
water quality impacts (pg. 25-26), by analyzing impacts under the criteria at
RDEIR Section 3.8.3.1 and notes that the watershed upstream of Area 3 is
already completely urbanized and Area 4 is within a closed hydrologic system
that outfalls directly to San Francisco Bay.

COMMENT H-73: 4. With respect to cumulative hydrology and water quality impacts in Area 4,
the EIR impermissibly presumes, without analysis or evidence, that as long as every project complies
with City, State and federal regulations and implements mitigations similar to the proposed Project,
there will be no significant cumulative hydrologic and water quality impacts.
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RESPONSE H-73: A cumulative impact related to hydrology would be an impact caused by the
project that, when added to impacts of related past, present, and probably
future projects, would rise to the level of significance. In assuming the
significance of this impact, the City is entitled to reasonably assume that other
projects and other jurisdictions will adhere to City, state and federal
regulations designed to minimize hydrologic impacts of development
projects. The Project applicant has no direct control over the future
implementation of mitigation measures for other projects within the
watershed, and it is reasonably foreseeable that they will comply with the
law.

COMMENT H-74: VIIl. The REIR’s Analysis of Visual Impacts is Inadequate

1. The REIR fails to analyze any potential mitigation measures for significant Impact VIS-1. The
REIR impermissibly avoids this CEQA requirement and summarily states that “There are no
feasible mitigation measures that would mitigate for the significant change in visual character,
which would result from the development of Area 4. (Significant Unavoidable Impact).”

RESPONSE H-74:  As described in the RDEIR (pg. 294), development of the proposed Specific
Plan will substantially alter the existing visual character of Area 4. The
proposed raising of elevation, and the addition of residences, streets,
landscaping, and golf course will all change the visual character of Area 4. It
is a subjective decision whether the proposed development would degrade the
site’s visual character; however the extent of the change is sufficient enough
to consider it a significant visual impact. While the project would conform to
General Plan policies regarding visual character, reduce light and glare, and
adhere to the City’s and Specific Plan design guidelines, no measures would
change the fact that the visual character would be substantially changed by
the project. For this reason, the RDEIR found the impact to be significant
and unavoidable.

COMMENT H-75: 2. The REIR fails to adequately analyze potential mitigation measures for
significant cumulative visual impacts. The REIR concludes under Impact C-VIS-5 that the
cumulative projects would result in cumulatively significant visual and aesthetic impacts, and the
proposed Specific Plan project would make a cumulatively considerable contribution towards this
cumulative impact. The EIR mentions parks and open space areas, use of architectural features in
building designs, and the installation of landscaping, but fails to discuss any of these measures as
required by CEQA. Instead, the REIR summarily concludes that such significant impacts are simply
unavoidable.

3. The REIR fails to provide substantial evidence to support its conclusion that no mitigation
measures will reduce the above identified significant unavoidable impacts.

RESPONSE H-75:  Refer to Response H-74. As described in the RDEIR (pg. 367) the
cumulative projects are estimated to alter the visual character of 1,000 acres

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 128 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

of space that is visually open. For the reasons described in Response H-74,
this change in visual character is considered a significant and unavoidable
cumulative impact.

COMMENT H-76:  IX. Additional Unlawful Deferral of Mitigation Measure Formulation
Formulation of mitigation measures may not be deferred until some future time. However, measures
may specify performance standards which would mitigate the significant effect of the project and
which may be accomplished in more than one specified way. (CEQA Guideline 15162.4) “An
agency violates CEQA by deferring the formulation of mitigation measures without committing to
specific performance criteria for judging the efficacy of the future mitigation measures.” (POET,
LLC v. California Air Resources Board (2013) 218 Cal.Appg.4th 681, 698-99.)

1. The REIR violates CEQA as measures AM ENR-1.1, MM C-GCC-4.1, Land Use, and
Cumulative Land Use each defer formulation of mitigation measures without performance
standards by vaguely stating that “as many green practices as appropriate and feasible” will be
incorporated.

RESPONSE H-76:  The RDEIR (pgs. 323-325, and 356-357) includes lists of measures to save
energy and water that would be incorporated into future development projects
of the Specific Plan. Efficiency criteria was included in the discussion,
including design and construction that meet current Title 24 requirements.
Through those measures, the project would not result in a wasteful use of
energy and would reduce GHG emissions. The RDEIR found that the project
would result in a less than significant cumulative land use impact, so no
mitigation measures were identified or required.

COMMENT H-77:  X. The Project Description is Vague and Confusing

1. The REIR vaguely claims that “additional detail has been provided with respect to the location of
approximately 600 residential lots in Area 3. (REIR, pg. 2) Clarify what additional detail is
provided in the REIR regarding these residential lots.

RESPONSE H-77:  The RDEIR includes a site-specific development plan for Area 3, Sub-Area A
(Figure 2.4-1A) that shows the location of all residential lots, as well as the
street system. The RDEIR also includes information regarding the various lot
sizes proposed, and the front, rear and side yard setbacks. The RDEIR also
includes figures showing the architectural design themes and siting templates
for the various proposed lot sizes (Figures 2.4-1B-2.4-E).

COMMENT H-78: 2. The REIR is vague and confusing regarding technical characteristics and
permits/approvals by the Alameda County Flood Control and Water Conservation District (ACFC).
The REIR claims that since the 2010 EIR was certified, there have been no significant changes to the
project description. (REIR, pg. 2) The 2010 EIR referenced the ACFC acceptance of
maintenance/access easements along levees and/or permit in order to “move tide gate(s).” In
contrast the REIR does not reference moving tide gates. Instead, the REIR refers to adding or
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replacing a flapgate at the Line D outfall in Area 3, and adding outfalls in Area 4. (REIR ppg. 4-5,
also ppg. S-7 to S-8). Further, there is no analysis in the REIR of the impacts of adding/replacing a
flapgate in Area 3, and adding outfalls in Area 4.

RESPONSE H-78:  The terms tide gate and flapgate refer to the same object, a flap covering of
the outfall of a drainage channel that is intended to keep the incoming tide
from moving up the drainage channel. Since issuance of the RDEIR, it was
determined that no new tide/flapgates will be required for Area 3. Proposed
new storm outfalls within the raised portions of Area 4 were shown on Figure
2.4-5 of the original Draft EIR. The Draft EIR and RDEIR both describe
under Section 2.4.9.2., Drainage Plan, and “All residential development
within Area 4 will drain via new underground storm drain lines to various
points along the perimeter of the development envelope where outfalls will be
constructed.” The RDEIR noted them in the text of the necessary approvals
from the ACFC&WCD. The future project-specific Area 4 development
analysis will include a detailed evaluation of the proposed storm drain
system, including outfalls.

COMMENT H-79:  XI. Documents Not Made Available to the Public

On September 19, 2014, a member of Citizens went to the Newark Community Development
Department (see Attachment D hereto), and requested to review the “Appendices to the Newark
Areas 3 & 4 Specific Plan Draft and Final EIRs” which the REIR claims are available at the City of
Newark Community Development Department. (REIR, pg. S-3) Only, Appendix A was available in
Newark as of this date.

Thus, the public does not have access to (1) a traffic impact analysis claimed to exist at Appendix B
of the Draft EIR (REIR, ppg. 73 & S-73); (2) air quality studies claimed to exist at Appendix C of
the Draft EIR (REIR, pg. 104); (3) noise assessments claimed to exist at Appendix D of the Draft
EIR (REIR, pg. 135); (4) a site-specific biological report claimed to exist at Appendix E of the Draft
EIR (REIR, ppg. 150& 172); (5) a geotechnical feasibility evaluation claimed to exist at Appendix F
of the Draft EIR (REIR, pg. 223); (6) a hydrology and water quality impact analysis claimed to exist
at Appendix G of the Draft EIR (REIR, pg. 237); (7) Conceptual Land Use Plans, Hazardous
Materials Review, Phase | Environmental Site Assessments, and a Preliminary Soil, Soil Gas, and
Ground Water Quality Evaluation claimed to exist at Appendix H of the Draft EIR (REIR, pg. 258),
and (8) a Water Supply Assessment claimed to exist at Appendix | of the Draft EIR (REIR, pg. 302)
Thus, any incorporation by reference of these unavailable appendices is invalid.

RESPONSE H-79:  The documents referenced in the REIR are on file at the Community
Development Department. At the time the person made their request, the
City staff person on duty that day did not know where the appendices were
filed and thus could not locate them. In fact, the appendices were and are in
the Planning Department, and staff has been reminded of their location. The
City also notes that the appendices are and were available online on the City’s
website. The appropriate contact person’s, Terrence Grindall, phone number
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and Email was provided on the Notice of Availability and on the City's
website. Mr. Grindall was not contacted for this information at any time.

I RESPONSE TO COMMENTS FROM PETER BAYE, SEPTEMBER 19, 2014

COMMENT I-1: Please consider the following comments on portions of the Recirculated
Environmental Impact Report for the Newark Areas 3 and 4 Specific Plan, and corresponding
portions of the EIR and its appendices, regarding impacts and mitigation related to wetlands and
wetland hydrology, including groundwater. | am a professional ecologist specializing in
management, conservation planning, and restoration of coastal ecosystems, particularly wetlands of
the San Francisco Estuary and California coast. My comments reflect my independent professional
opinion. They are submitted in behalf of the Citizen’s Committee to Complete the Refuge. An
abbreviated statement of my qualifications to comment as a wetland expert is attached. My
conclusions and recommendations close each section of the comment letter.

My comments analyze groundwater-related impacts to wetlands and wetland mitigation feasibility,
and wetland mitigation feasibility and adequacy overall. The first section of my comments (1.1)
integrates the various “existing conditions’ and impact statements of the EIR and REIR and its
appendices, and the second (1.2) critically re-analyzes wetland impacts and mitigation related to
them. The final (2.0) section integrates all wetland mitigation issues in terms of adequacy and
feasibility, and consistency of assumptions or statements in the EIR and REIR.

1.0 Wetlands and Groundwater Hydrology impacts
1.1. The EIR describes existing conditions of wetlands hydrologically connected and supported by
groundwater over the entire Area 4, especially near the proposed golf course and Pintail Duck Club.

Consistent with the EIR’s Appendix G (Hydrology), the EIR’s Appendix E clearly identifies in
general terms the importance and wide distribution of shallow groundwater influence on the
wetlands of Area 4, in addition to the influence of direct rainfall and surface runoff on the site’s
wetland hydrology. Groundwater is identified as one of the three primary sources of hydrology
acting on the site, indicating the significance of this hydrologic support of wetland functions.

pg. 8. The site is fairly mesic, and especially in portions of Area 4 closer to San Francisco Bay,
wetland hydrology is influenced by high groundwater tables and muted tidal fluctuation as well as
runoff from precipitation.

pg. 11. There are three primary sources of hydrology acting on the site, including incidental rainfall,
groundwater table fed by springs, and lateral seeps.

Appendix E describes the strongest (perennial) groundwater influence on wetland hydrology in and
bordering the Pintail Duck Club, but it also identifies widespread significant contribution of shallow
groundwater to wetland hydrology of shallow depressions elsewhere on the site, particularly east
and south of the proposed golf course. It even concludes that groundwater influence in some areas
exceeds that of runoff or rainfall.
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pg. 11 ...the presence of surface and subsurface water deriving from underground seeps appears to
influence seasonal wetland habitat within Area 4 east and south of the proposed golf course. The
remaining areas on the site are influenced by a combination of these hydrologic features.

pg. 92 ...habitats adjacent to the golf course are fed by groundwater rather than surface runoff.

pg. 92 ...particularly in the summer...the only existing sources of water are the freshwater seeps
(groundwater) located in the central portion of Area 4...

pg. 93 ...areas near the golf course are supported by groundwater seeps...

Appendix E also describes the widespread shallow lateral subsurface flow of water from farmed
(disced) wetland depressions as sufficient to drain them by ditch pumping, again confirming the
widespread (not just local) influence of lateral subsurface flows through soils (in this case,
shallowest soil groundwater).

pg. 11 ....The depressional wetlands filled with subsurface flow within disked soils also allows
water to move generally towards the pump mentioned previously, draining the site slowly.

The description of “agricultural field” vegetation (farmed wetlands) on pg. 18 of Appendix E
confirms that influence of groundwater connectivity with the site’s wetlands also extends over the
allegedly “low quality” wetland in terms of wildlife habitat.

pg. 18. Sources of hydrology are numerous and varied throughout Area 4, with some areas that are
influenced by freshwater seeps or saline groundwater, as well as other depressional areas which
accumulate surface precipitation.

The Appendix G description of hydrology states that groundwater is shallow and exposed at the
surface throughout Area 4, and shallow groundwater is connected subsurface to the ditches that are
pumped to drain the site.

pg. 19 The groundwater table is shallow and exposed at the ground surface in locations throughout
Area 4.

pg. 22 It may even be determined that the increase in ditch inundation could benefit groundwater
saturation and potentially the quality of nearby groundwater driven wetlands and that the pump
outflows should not be increased.

Appendix G affirms that the golf and residential development types differ in their relative influence
on surface and subsurface hydrology: residential development has relatively more hydrologic
impact on surface water hydrology (storm runoff), and golf development has relatively more
potential hydrologic impact on groundwater:

pg. 6...Sub-Area C may develop as residential units and/or golf course. If the entire sub area

Newark Areas 3 and 4 Specific Plan Project Recirculated Final EIR
City of Newark 132 January 2015



Section 3.0 Responses to Comments Received on the Draft EIR

develops as residential, there may be more potential impact to stormwater runoff; whereas if the
entire sub area is a golf course, there may be more impact in terms of short-term on-site
groundwater use and therefore groundwater hydrology.

1.2. Both the EIR and REIR fail to analyze any potential impacts of development on groundwater
support of wetlands, and wetland ecosystem services provided to maintain groundwater quality.

Despite affirming the substantial influence of groundwater on wetlands of Area 4 (Appendices E
and G, cited above), and despite explicit statements that golf development in particular may impact
groundwater hydrology (pg. 6, Appendix G), both the EIR and REIR fail to analyze any potential
impacts of Area 4 development on groundwater support of wetlands hydrology in undeveloped
areas that may include the projects wetland compensatory mitigation.

RESPONSE I-1:

COMMENT I-2:

The DEIR and REIR do analyze potential impacts of development on
groundwater support of wetlands and wetland ecosystem services provided
to maintain groundwater quality, as well as potential Area 4 development.
See REIR pg. 177-180 and DEIR pg. 136-140, as well as DEIR Appendix E.

Regional groundwater flow patterns from upstream freshwater recharge
sources to and from the downstream brackish tidal boundary will not
significantly change due to the development of Area 4. The development of
Area 3 will not have any significant impact on groundwater flows to
wetlands in Area 4 and none are suggested to occur by the commenter.
Development of Area 4, which would entail an increase in the percentage of
impermeable surface, could reduce the volume of base flow and quick return
flow (interflow) into the shallow groundwater aquifer, but would increase the
amount of surface runoff directly into the wetland areas by a commensurate
volumetric amount, because the amount of rainfall is not changed by
development. Potential changes in surface water flow to the localized
wetlands that will need to be addressed and mitigated during project design
as subsequently described, are primarily due to the specific locations of
storm drain outfalls and distribution of runoff into wetland areas. Detailed
information about the location of this flow in relation to the wetlands in Area
4 is not available at this time.

As described in detail in the RDEIR, when the future discretionary approvals
to develop the school in Area 3, residential in Area 4 and a golf course or
other form of recreation in Area 4 are proposed, the City of Newark or the
appropriate decision-making agency would evaluate the proposal, in light of
the RDEIR and in compliance with CEQA Guidelines Section 15168, to
determine the level of tiered review required. At that time, all issues subject
to CEQA would be evaluated to determine what level of additional review is
necessary.

The EIR’s Appendix G addresses only groundwater in terms of quantity (use,
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depletion of supply), but omits analysis of water quality impacts associated groundwater flows
between the golf course and wetlands. Appendix G, pg. 22 states that it performs no analysis of
water quality impacts of the golf course based only on runoff.

RESPONSE I-2: The commenter is correct that Appendix G of the RDEIR addresses
groundwater in terms of quantity. Water quality impacts from runoff are
addressed in Section 3.8.3.9 of the RDEIR (pg. 251-256).

COMMENT I-3: pg. 22 Proposed golf course development has not been analyzed in numeric
detail since the Alameda County Drainage Manual indicates identical runoff coefficient values for
both undeveloped land and golf courses, and there would be no change in runoff volumes due to
development.

RESPONSE I-3: The comment is an excerpt from the DEIR Hydrology and Water Quality
report and does not raise any questions or comments regarding the
environmental review or impacts of the project.

COMMENT I-4: But without explanation, Appendix G (and the EIR and REIR) also omit any
analysis of water quality impacts of golf course development on shallow groundwater, despite the
assertion of Appendix E that groundwater in the vicinity of the golf course is substantial (ppg. 11,
92-93), and the assertion of Appendix G (pg. 6) that golf course development is more likely to
influence groundwater hydrology than residential development (pg. 6).

The most likely types of potentially significant groundwater quality impacts from golf development
on wetlands would be nutrient pollution (particularly soluble, highly mobile nitrates, regardless of
the form of nitrogen directly applied to turfgrass) and herbicide pollution. Appendix E (pg. 6)
states that rates of nitrogen applications for golf turfgrass areas would occur in the range of 2-3
Ibs/1000 square feet (per year?...ambiguously stated), but fails to analyze or estimate the proportion
of that nitrogen load that is assimilated by turfgrass, and the proportion that is exported to runoff or
groundwater infiltration. Nitrate loading of shallow groundwater may occur from leaching of
turfgrass fertilizers during the winter rainfall season, when accumulated applied nitrogen fertilizer
in soil (remaining after turfgrass uptake) is transformed by microbial action to nitrate, and is
transported by infiltration (winter rainfall) to shallow groundwater. Residual herbicide is
potentially transported to groundwater by the same process. The EIR fails to disclose or analyze
the types of herbicides or the rates of application conventionally used to maintain golf turf free of
broadleaf weeds.

The EIR and REIR also fail to identify any thresholds for significance for nitrate pollution of
wetlands potentially affected by golf-polluted groundwater (either in terms of eutrophication or
amphibian larvae populations). Nitrates and herbicides can impact the development and mortality
of amphibian tadpoles and cause or significantly contribute to amphibian declines (Hecnar, S.J.
1995. Env. Tox. & Chem. 12:2131-2137; Griffis-Kyle, K.E., 2007 Aquat Ecol 41:119-127; Griffis-
Kyle and Ritchie 2007, Oecologia 152:633-642) in seasonal wetlands of Area 4 connected by
groundwater to proposed golf development. Even trace amounts of the surfactants (additives) in
herbicide formulations approved for use in non-wetlands (but which may be transported
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hydrologically from uplands to wetlands through groundwater or runoff) may significantly impact
sensitive amphibian populations. (Relyea, R. A. (2005) Ecol Applic 15(2), 618-627). The EIR and
REIR fail to assess such potentially significant ecological impacts to amphibians that are not
themselves “special status” species but may be seasonally significant for the ecology of the wetland
complex. Pacific tree frogs and western tadpoles are described as *“likely” to occur on the site’s
wetlands (Appendix E pg. 27), and they are likely to have an ecologically significant role in
seasonal wetland ecosystems of the site. For example, abundant amphibian larvae may be
important seasonal grazers of algae (water quality function), and provide an important prey base for
wading birds (present foraging on the site’s wetlands; REIR pg. 158, EIR Appendix G ppg. 27, 62)
and other wildlife, including garter snakes. Potentially significant population-level and
community-level ecological impacts of fertilizer (nitrate) and herbicide/surfactant contaminant
impacts to amphibians are not addressed or mitigated in the EIR or REIR.

RESPONSE I-4: The REIR has generally addressed the potential impacts related to long-term
water quality impacts on common and special status species, including
amphibians, and the control of golf course surface runoff through irrigation
management, bio-retention and other pollution mitigation measures (See BIO-
2, MM BIO-13.1 and MM HYD-1.1-1.4). These measures would address
pollution from nitrates, herbicides and other pollutants. All such potential
impacts will be subject to future, project-specific review of the golf course
when the information required for the analysis is available. Impacts to
California tiger salamanders were assessed in the EIR. There is no record of
California tiger salamanders on site, none were observed during surveys, and
none are expected to occur on site. Herbicides will not be used in or near
(with 100 feet) wetland habitats.

The City acknowledges that the golf course would be considered “self-
treating” by NPDES Municipal Regional Permit standards. Self-treating
areas, as explained the Alameda County C.3 Technical Guidance Manual
(2013), are permitted because “infiltration and natural processes that occur in
these areas remove pollutants from stormwater” (BASMAA, 2003). Itis
widely accepted in the Bay Area that landscaped areas, with appropriate
fertilization, pesticide and irrigation controls, are capable of treating the “first
flush” of stormwater run-off which contains the highest level of pollutants
through infiltration into the top soil and through plant uptake.

The creation of impervious surfaces within the golf course and all other
development types will require the installation of treatment measures such as
bioretention. Bioretention has total nitrogen removal efficiencies ranging
from 55 percent to 65 percent, and up to 80 percent to 92 percent with the
inclusion of an anaerobic denitrification layer, (placing the perforated
underdrain at the top of the rock section as depicted in the AC C.3 Technical
Guidance Figure 6-5), in addition to the hydraulic retention time in the soil
media.
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COMMENT I-5: The EIR and REIR also fail to analyze potential impacts of development on
groundwater flow patterns or rates that supply down-gradient wetlands of Area 4. There is no
analysis of the degree to which placement of pad fills or surcharged fills to compact soils
(engineering clay soils to prevent subsidence after fill addition). The REIR (pg. 231) confirms that
the magnitude and extent of fill placement to mitigate subsidence (and cause potential soil
compaction-induced impacts to groundwater flow rates and patterns) is not yet analyzed, and is
deferred to subsequent development projects:

Imported soil placed to raise site grades in Area 4 will cause the ground surface to settle
significantly over a period of 30 to 50 years. The total settlement will need to be accounted for in
the design of finished surface grades for roadways, utilities including PG&E tower modifications,
and building pads. Therefore, the total quantity of imported fill will be greater than anticipated to
account for long-term ground subsidence and to maintain site elevations above flood levels. The
current estimated fill for Area 4 totals 2.1 million cubic yards. This estimate cannot account for
long-term settlement because the timing of import is undetermined at this time. The exact amount
of fill will be dependent on the rate of import and the amount of fill brought in over a period of time
because the settlement could be accelerated and more or less dirt could be needed. [REIR pg. 231.]

Based upon the grading plans, the project proposes placement of 10 to 14 feet of fill on the
residential area of Area 4, to raise planned improvements above flood elevation. [REIR pg. 233]

RESPONSE I-5: The information that is now known is addressed in the RDEIR. The most
significant potential impact from Area 4 development on wetland hydrology
is changes in the patterns of local surface runoff that feed the down-gradient
wetlands as disclosed in the RDEIR. These changes will be further evaluated,
when detailed storm drainage plans for Area 4 are proposed.

As described in detail in the RDEIR, when the future discretionary approvals
to develop the school in Area 3, residential in Area 4 and a golf course or
other form of recreation in Area 4 are proposed, the City of Newark or the
appropriate decision-making agency would evaluate the proposal, in light of
the RDEIR and in compliance with CEQA Guidelines Section 15168, to
determine the level of tiered review required. At that time, all issues subject
to CEQA would be evaluated to determine what level of additional review is
necessary.

The shallow groundwater table within Area 4, which is also a variable source
or sink for the wetlands, is not significantly impacted by proposed
development in the global sense because the primary sources of aquifer
recharge (local stormwater runoff volume upstream and the salt ponds
downstream) are not affected. The City acknowledges that until reclaimed
water becomes available, the golf course would rely on local well water and
golf course irrigation demands could be different than agricultural demands,
depending upon agricultural practices. Local groundwater gradients are not
affected by fill placement and soil improvements other than as described and
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mitigated in GEO-1 and GEO-7. The long-term consolidation settlement due
to the areal fill placement is anticipated to occur in the moderately
compressible, saturated, very low permeability clays and silts, and not in the
sands, which are the permeable and water transmitting layers. The long-term
settlement was accounted for in the RDEIR.

COMMENT I-6: Geotechnical mitigation measures for subsidence (settlement) clearly
confirm the lack of any EIR or REIR analysis of potential fill settlement and clay compression
impacts on shallow groundwater (deferred to subsequent individual project studies; all such analysis
is explicitly deferred, and wetland groundwater impacts is not included in the scope of deferred
studies. Nor is wetland hydrology expertise or agencies proposed in the review of such deferred
studies. Wetland hydrology impacts are not considered at all in context of settlement mitigation or
anywhere else in the EIR or REIR. Mitigation for geotechnical impacts, such as options to mitigate
by surcharging soils (compressing soil rapidly with oversize heavy fill before placement of final
fill volumes) or wick drains (direct removal of shallow groundwater in upper 20 ft; direct potential
significant impact to wetland groundwater sources) have potential significant impacts to wetland
hydrology that are nowhere analyzed or mitigated in the EIR or REIR, and not even deferred to
subsequent studies, but merely to “coordination” with Alameda County Water District, which does
not manage groundwater for wetland hydrology, does not have wetland ecology expertise, or
enforceable criteria for wetland groundwater hydrology protection (not their mandate):

MM GEO-1.1: Prior to issuance of grading permits, construction-level study will be required to
characterize the lot-specific lateral extent and magnitude of potential liquefaction- induced
settlement for design of new structures and improvements within Areas 3 and 4. The project
geotechnical engineer shall coordinate with ACWD prior to beginning any soil improvement
measures to ensure impacts on groundwater resources are minimized. The results of the
investigation shall be submitted to the Director of Public Works for review and approval.
Structures will need to be supported on rigid foundations designed to tolerate the anticipated total
and differential settlements....

MM GEO-1.1: Prior to issuance of grading permits, construction-level study will be required to
characterize the lot-specific lateral extent and magnitude of potential liquefaction- induced
settlement for design of new structures and improvements within Areas 3 and 4. The project
geotechnical engineer prior to beginning any soil improvement measures to ensure impacts on
groundwater resources are minimized. The results of the investigation shall be submitted to the
Director of Public Works for review and approval. Structures will need to be supported on rigid
foundations designed to tolerate the anticipated total and differential settlements. ...Ground
improvement techniques could also be used to mitigate liquefaction-induced differential settlement.

« Wick drains shall be confined within the compressible clay zone (upper 20 feet of soil
profile). Additional subsurface exploration during the design-level geotechnical
investigation shall confirm the depth of the compressible soil zone.

» Wick drains shall extend no further than 10 feet from the top of slope of the planned areal
fill. This will provide at least 5 feet of soil between final grade and the tops of the wick
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drains, which would be installed prior to areal fill placement. This will reduce the potential
for surface water to access the wick drains.

« Horizontal strip drains that are placed at the surface to collect water from the wick drains
shall be connected to solid pipes that extended beyond the toe of the areal fill slopes. The
horizontal strip drain/solid pipe transitions shall be at the outer row of wick drains. At the
completion of the surcharge program, the solid pipes shall be grouted in place to abandon
them. The settlement mitigation approach shall be reviewed and approved by the Director
of Public Works, prior to issuance of grading and building permits and the process for
implementation of the settlement mitigation will be included on all construction bid

documents.

RESPONSE 1-6:

COMMENT I-7:

As the comment notes, wick drains are installed only in the compressible clay
zone. Wick drains are designed to create closely-spaced artificial vertical
drainage paths to which the pore water in saturated clays can flow to the
ground surface, thus decreasing the consolidation time (for the clay) to a
matter of months. As described in the Response to I-7, relieving pore
pressure in the clay will not affect groundwater flow in the shallow water-
bearing (permeable) zone that may supply the wetlands. In fact, installing
wick drains into that water-bearing zone would be completely counter-
productive, as this would increase the pore pressures in the clay. This
counterproductive action would be the only way that wick drains could affect
groundwater flow and wetlands. Since this action is not proposed, it is not
analyzed. The long-term consolidation settlement due to the areal fill
placement is anticipated to occur in the moderately compressible, saturated,
very low permeability clays and silts, and not in the sands, which are the
permeable and water transmitting layers.

Compaction of clay subsoils is likely to reduce saturated hydraulic

conductivity of shallow groundwater. It is precisely shallow groundwater (not deeper aquifers) that
directly underlie and seep to Area 4 wetlands, as shown in Appendix G Figure 6. Alteration of
groundwater flow patterns in developed, filled portions of Area 4 to reduce subsidence impacts to
less-than-significant levels may cause significant wetland hydrology impacts, causing some
groundwater-dependent perennial wetlands to suffer reduced subsurface inflows (drier), or causing
other seasonal wetlands to become wetter and more perennial. Changes in groundwater discharge
patterns in Area 4 wetlands retained as mitigation may impair long-term wetland functions, and

may develop gradually and long after the (perfunctory, ineffective) 5 year monitoring period for
mitigation wetlands proposed in BIO MM-1.2A.

RESPONSE I-7:

As noted in the above responses, the long-term consolidation settlement due
to the areal fill placement is anticipated to occur in the moderately
compressible, saturated, very low permeability clays and silts, and not in the
sands, which are the permeable and water transmitting layers. The
compaction of clay subsoils will not reduce saturated hydraulic conductivity
of shallow groundwater. First, hydraulic conductivity is an intrinsic property
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related only to the type of material, not its thickness. Second, compression
of clay strata will reduce the thickness of those strata, but will not reduce the
thickness of the shallow water-bearing (permeable) formation(s). The flow
of water through granular media is governed by Darcy’s Law:

oh

Q=K=A

where Q is flow (gpd), K is the hydraulic conductivity (gpd/ft?), ‘;—? is the

hydraulic gradient (ft/ft) and A is the flow area (ft?). The placement of fill
and the installation of wick drains are anticipated to change the thickness of
clay layers and thus will reduce flow area (A). Since hydraulic conductivity
and the hydraulic gradient are not affected by fill placement, Q is reduced,
but only in the clay layers. The permeable water-bearing layer(s) thickness
does not change, the flow area does not change, and the discharge of
groundwater does not change.

Furthermore, the hydraulic conductivity of the compressible silts and clays is
one to ten orders of magnitude (10 times to 10 billion times) less than the
hydraulic conductivity of the largely incompressible sands and sandy gravel
deposits that make up the shallow water-bearing zone. In terms of
groundwater flow, the clays do not produce significant flow, and the
reduction in flow area of clay due to compression has no significant impact
on flow to wetlands.

Typical hydraulic conductivity values® in gpd/ft?:

silts and clays 5x10°to1
sands and gravels 10 to 10°

For these reasons, compaction of clay soils from fill would not reduce
saturated hydraulic conductivity of shallow groundwater in a manner that
could significantly impact wetland hydrology.

COMMENT 1-8: None of the mitigation measures proposed in BIO-2.3 or 2.4 (REIR
mitigation measures aimed at controlling nuisance flows rather than surface water or groundwater
pollution of wetlands) restrict application rates or timing of herbicides, and none contain
enforceable, feasible mitigation restricting the type, rate of application, or seasonal timing of
nitrogen fertilizers. The component of MM BIO 2.4 to implement “University of California
Integrated Pest Management Plan recommendations to maximize irrigation efficiency” merely states
“do not overfertilize”, which is vague, generic, and unenforceable, lacking any measurable criterion
or monitoring of nitrate concentrations in winter or spring when rainfall-driven leaching of nitrates
is most likely to occur. Thus, the EIR and REIR mitigation measures fail to reduce potential

% Freeze, R. Allan., and John A. Cherry. Groundwater. Englewood Cliffs, NJ: Prentice-Hall, 1979, pg. 29.
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significant indirect impacts of golf fertilizer and herbicide contamination of groundwater and
surface water that may affect adjacent wetlands.

RESPONSE 1-8: The DEIR and REIR has generally addressed the control of golf course
surface runoff through irrigation management, bio-retention and other
pollution mitigation measures (See BIO-2, MM BI10-13.1 and MM HYD-1.1-
1.4). These measures would address pollution from nitrates, herbicides and
other pollutants. All impacts related to herbicide use in Area 4 will be subject
to future, project-specific review.

The golf course would be considered “self-treating” by NPDES Municipal
Regional Permit standards. Self-treating areas, as explained the Alameda
County C.3 Technical Guidance Manual (2013), are permitted because
“infiltration and natural processes that occur in these areas remove pollutants
from stormwater” (BASMAA, 2003). It is widely accepted in the Bay Area
that landscaped areas, with appropriate fertilization, pesticide and irrigation
controls, are capable of treating the “first flush” of stormwater run-off which
contains the highest level of pollutants through infiltration into the top soil
and through plant uptake.

The creation of impervious surfaces within the golf course and all other
development types will require the installation of treatment measures such as
bioretention. Bioretention has total nitrogen removal efficiencies ranging
from 55 percent to 65 percent, and up to 80 percent to 92 percent with the
inclusion of an anaerobic denitrification layer, (placing the perforated
underdrain at the top of the rock section as depicted in the AC C.3 Technical
Guidance Figure 6-5), in addition to the hydraulic retention time in the soil
media. Such treatment measures will reduce biological impacts from
fertilizers to less-than-significant levels.

COMMENT 1-9: Similarly, the mitigation measures of BIO-2.1 address only stormwater
runoff and point discharge or drainage impacts of development on wetlands, limited entirely to
surface hydrology. Thisisnot consistent with the EIR/REIR’s acknowledgement of the substantial
influence (“primary”; pg. 11 Appendix E) of groundwater hydrology on Area 4 wetlands. It
indicates an unexplained omission of all hydrology impacts of development on either excessive
local augmentation of shallow groundwater (especially near the golf course), pollution of shallow
groundwater (again, especially near the golf course), or interference with rates or patterns of
groundwater flows to wetlands due to site development (e.g. compaction and reduction of saturated
hydraulic conductivity of underlying substrates below surcharged pad fills; installation of
subsurface drains, etc.).

RESPONSE 1-9: Please refer to Response I-8.

COMMENT 1-10:  The EIR and REIR also fail to identify the potential significant impacts of
the project on important wetland biogeochemical processes that beneficially reduce nutrient
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pollution of groundwater. The EIR and REIR assess wetland losses and impacts only in terms of
“habitat” and “habitat quality” (for wildlife or plants). The wording of Impact BIO-1 identifies
wetland impacts only as wetland “habitat” impacts, to the exclusion of all other wetland ecosystem
service impacts. The EIR/REIR neglects wetland ecosystem services such as microbial-mediated
nutrient transformations and degradation of contaminants or pesticides. This is inconsistent with
the EIR’s threshold of significance for “substantial adverse effect on federally protected wetlands as
defined by Section 404 of the Clean Water Act”. Section 404 wetland impacts are defined by EPA
regulations (40 CFR Section 230) to include not only fish and wildlife habitat, but equally important
ecosystem service capacity to “assimilate nutrients, purify water... productivity, stability....”
Wetlands with purportedly low “habitat quality” (arbitrarily evaluated solely in terms of habitat, not
other wetland ecosystem services) may provide significant water quality functions, including
denitrification, immobilization and sequestration of excessive nutrients or contaminant loads, and
carbon sequestration in wetland soils.

RESPONSE 1-10: The RDEIR acknowledges that these ecosystem services may be impacted
along with wetland habitats within the project footprint in Area 4. However,
in its present state, the low-quality wetlands are prevented from providing
some of the functions and values noted because of the nature of the various
agricultural practices that have been on-going since at least the turn of the
century. Each of the ecosystem services described by the commenter will be
substantially increased by enhancing some of the low-quality farmed
wetlands, and creating new wetlands, to high-quality marshes for two
reasons: (1) farming practices will cease to occur within the farmed wetlands
to be provided as mitigation and (2), some areas that are currently uplands
may be converted to wetlands on site.

COMMENT I-11:  The EIR and REIR provide no reasonable explanation for the failure to
assess potential significant impacts to these scientifically accepted important wetland ecosystem
services, particularly to the very extensive farmed wetlands (purportedly “low quality” in terms of
habitat). The large area and soil volume, and extensive potential groundwater interaction of the
farmed wetlands provides a reasonable presumption that they have significant potential to perform
important biogeochemical functions at a large scale, and that their outright elimination is a
potentially significant impact to water quality. Indeed, the statements that shallow groundwater
from the site’s depressional wetlands is drained subsurface by pumps to ditches connected to San
Francisco Bay (Appendices E pg.11 Appendix G pg. 22 ), suggest potential on-site wetland water
quality impact connections that may reach off-site to the San Francisco Estuary.

Conclusions regarding wetland groundwater impacts: The EIR and REIR arbitrarily analyze only
surface water impacts to wetlands even though they confirm that active subsurface hydrology —
groundwater flow and surface seeps — are among “primary” wetland hydrology sources. The EIR
and REIR fail to analyze or mitigate potentially significant impacts to quality and quantity of
groundwater supplies to the site’s wetlands (which may include potential on-site wetland
mitigation). Related mitigation measures that may affect surface runoff water quality are
inadequate mitigation for groundwater impacts.
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RESPONSE I-11: Refer to Response 1-10. Potentially significant impacts to the wetland and
source groundwater (from both saline and fresh sources) are addressed by the
following sections in the RDEIR and their associated technical appendices:
“Impacts of Alteration of Site Hydrology on Avoided Wetlands and
Associated Species” (pg. 177-179); “Impacts of Freshwater Inputs on Salt
March Habitat and Associated Species” (pg. 179-180); and “Groundwater”
(pg. 243). The RDEIR identifies the following significant environmental
impacts related to groundwater flow and their mitigation: BIO-2, BIO-3,
GEO-1, GEO-3 and GEO-7.

COMMENT 1-12: 2. The compensatory wetland mitigation measures are fundamentally
inadequate, infeasible, impermissibly deferred in planning, and laden with unreasonable and
contradictory assumptions.

The purely programmatic, formulaic wetland mitigation proposal is not commensurate with the
specificity of the fill/development envelope and project types (residential and/or golf course
development) proposed. Both the U.S. Fish and Wildlife Service (USFWS) and Regional Water
Quality Control Board (RWQCB) correctly identify fundamental flaws in the mitigation proposal,
which are not addressed in the RDEIR, which basically reiterates and reformats the original EIR
proposal without adding needed specificity and substantial evidence or planning content to address
fundamental type, location, landscape position, hydrologic and soil suitability, and long- term
management of wetland restoration and enhancement actions, sufficient for objective assessment of
their feasibility and enforceability. Several probably fatal flaws are inherent in the vague and
mostly deferred wetland mitigation planning.

RESPONSE 1-12: Please refer to Master Response 2.

COMMENT I1-13:  2.1. The proposed off-site compensatory mitigation component basically
fails to mitigate the type (long-term transition zone for the foreseeably rising estuarine wetlands),
landscape setting, of the most significant wetland functions (ecosystem services) of existing
wetlands in the long-term, and arbitrarily considers only wetland “habitat” functions. The EIR
acknowledges the existing conditions of unique wetland ecosystem functions inherent in the
landscape position of Area 4 wetlands in the geomorphically embedded “transition zone” between
the San Francisco Estuary and terrestrial habitats:

Being situated between existing salt production ponds that were formerly tidal wetlands and vernal
pool habitat east of the site, Area 4 provides one of few areas in the South Bay with upland habitat
transitioning between tidal wetlands and vernal pools, and the Goals Project identified the site’s
potential value in providing upland transition zones adjacent to tidal wetlands. [Appendix E pg.
233]

The USFWS and RWQCB EIR comments concur with the importance of this setting-dependent
wetland value, and the long-term ecosystem services it provides. But the EIR and REIR wetland
mitigation fail to compensate for the magnitude of estuary-upland transition zone wetland loss, and
reduce wetland value to generic “habitat” without the primary context of wetland ecosystem setting
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in the landscape. It then devalues the “quality” of wetland solely in terms of “low quality habitat”
out of context with landscape position, wetland sustainability, and long-term sea level rise. The
EIR and REIR fail to provide any reasonable explanation for why only wetland “habitat” quality is
analyzed, but not other wetland services related to the admittedly important long-term transition
zone. The wetland mitigation plans fail to compensate for potentially significant losses of
important non-habitat wetland functions, such as shallow groundwater quality improvement (e.g.,
denitrification, sequestration or transformation of contaminants).

In fact, it is not physically possible to compensate off-site for the magnitude of lost wetland
transition zone space caused by development of Area 4, as these resource agencies affirmed; this
type of undeveloped wetland transition zone function (whether “degraded” in terms of short-term
wildlife “habitat quality” or not) is extremely scarce regionally (see 2.2. below). That is why
RWQCB urged the City to consider alternative wetland mitigation banking land uses for Area 4.
The REIR persists in failing to mitigate the loss of this wetland transition zone habitat type and
function, either in programmatic criteria or identification of potentially adequate and available off-
site locations. The burden of demonstrating at least potential feasibility and availability of off-site
compensatory wetland mitigation remains.

RESPONSE 1-13: Please refer to Response 1-10 and Master Response 2.

COMMENT I-14:  2.2. Off-site compensatory mitigation areas are not available within the
geographic area specified by mitigation criteria. The USFWS and RWQCB comments on the EIR
both correctly affirmed that off-site compensatory mitigation is not available within the geographic
area required by MM BIO 1.2. The mitigation criteria cannot be met, and so off-site compensatory
mitigation meeting this criterion is not feasible or enforceable. Thus, any significant wetland
impacts that cannot be mitigated on-site are unmitigated. The REIR fails to substantively analyze
or correct this basic defect; the mitigation for wetlands essentially makes false options for off-site
mitigation it can’t possibly obtain, which places all the burden on wetland mitigation on on-site
mitigation options. As shown above (2.1), on-site mitigation is not feasible, either.

RESPONSE 1-14: Please refer to Master Response 2.

COMMENT I-15:  2.3. The explicit hydrological assumptions of long-term on-site wetland
mitigation sustainability related to direct and indirect effects of sea level rise are unreasonable,
unexplained, and incorrect. The feasibility of on-site wetland “enhancement” proposed as
mitigation depends on some extravagant and unjustified assumptions regarding the sustainability of
wetland hydrology in relation to sea level rise. These assumptions are inconsistent with the REIR’s
claims about flood control capacity and sustainability of Mowry levees.

We assume that impacts to biological resources in the Project vicinity due to rising sea level related
to global warming will not substantially affect this biological resource impact analysis as the
existing outboard levee and pumps that are currently in use to drain the site will continue to be
managed to maintain current hydrological conditions within the Project areas. For example, any
Project features, including any required mitigation, in the southeastern part of Area 4 will still
require pumping to move water into Mowry Slough, whether under existing conditions or under
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conditions of higher sea levels. If necessary, pumping capacity will be adjusted to maintain
suitable hydrologic conditions to maintain existing and mitigation wetlands as designed. If any
levee improvements are required in the future to offset sea level rise, the environmental effects of
those improvements will be determined separately (i.e., for that specific levee improvement
project). [Appendix E, pg. 78]

First, these assumptions about foreseeable levee maintenance and sustainability of function are
inconsistent with the REIR geotechnical impact assessment of Mowry levees, which clearly states
that they have never been evaluated and would need to be if relied on for any flood protection
(regardless of the purpose of flood protection). The REIR, however, fails to consider the fact that
the entire on-site wetland mitigation is predicated on the assumption that these levees are not only
feasible to maintain and function in perpetuity, but that the wetland mitigation as proposed depends
on their flood protection. The levee flood protection feasibility question (along with further
studies) is dismissed because the residential development does not depend on them, leaving the
wetland mitigation hydrologic feasibility ignored entirely, just like the geotechnical impacts of
subsidence mitigation on wetland groundwater hydrology.

In addition, the long-term stability of the [Mowry] levees has never been evaluated... Area 4
development will not depend upon the levees to provide flood control. Since the Area 4
development will not rely on the levees for flood control and protection, no further evaluation of the
levees is necessary for implementation of development in Area 4. ....Since the Area 4 development
will not rely on the levees for flood control and protection, no further evaluation of the levees is
necessary for implementation of development in Area 4....If these levees were to be relied upon for
flood protection, additional studies would need to be completed to characterize the levee materials,
analyze the existing static and seismic stability, and determine possible stabilization alternatives if
mitigation is required. As noted above, the Specific Plan does not rely up the levees for flood
protection. [REIR pg. 233]

Second, the untenable assumptions about sea level rise having no long-term foreseeable adverse
effect on wetland hydrology if levees and pumps are maintained is not justified, and is not a
reasonable interpretation of groundwater hydrology bordering estuaries affected by pumping.
Rising sea levels influence groundwater elevations upslope. Increasing pumping to lower
freshwater (terrestrial) groundwater elevations within gradients adjacent to a salt water estuary
predictably would cause highly significant salinity intrusion. This is not analyzed either in the
“assumptions” discussion of Appendix E on pg. 78, or anywhere else in the EIR or REIR. Salinity
intrusion and progressive salinization (or hypersalinization) of mitigation wetlands is a foreseeable
significant impact of long-term maintenance of wetland mitigation relying on ever- increasing
pumping to compensate for ever-increasing reverse groundwater gradients due to sea level rise. In
addition, these assumptions are inconsistent with the EIR and REIR deferred analysis (failure to
analyze in relation to wetland mitigation) of geotechnical settlement mitigation and groundwater
(see 1.2 above).

Thus, the entire on-site wetland mitigation proposal depends on fundamentally flawed and
unanalyzed assumptions about groundwater hydrology and levee maintenance. There is no feasible
long-term maintenance option for the types of on-site wetlands proposed in their current location,
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as sea level rises. Sea level rise will drive groundwater changes and levee flooding (overtopping,
breaching) that must either (a) submerged the low elevation wetlands in their current locations, or
(b) require progressive increases in pumping to offset overtopping and rising groundwater, causing
instead salinity intrusion that would risk generating hypersaline (non-target, not meeting wetland
objectives) wetlands or non-wetland “other waters” or special aquatic sites like salt pans and
nontidal salt ponds. This is consistent with the essential nature of the Area 4 wetlands as transition
zones. The wetland gradient naturally should shift position upslope with sea level rise. Forcing it
to stay in place and in kind (for static mitigation) is simply infeasible during accelerated sea level
rise, even if levee maintenance or upgrades were feasible.

Conclusions regarding wetland mitigation feasibility and adequacy to reduce impacts to less-than-
significant levels: The REIR and EIR propose wetland mitigation that cannot meet its own
geographic criteria for off-site compensatory mitigation, making all wetland mitigation depend on
the feasibility and adequacy of on-site mitigation. The on-site mitigation depends on false
assumptions about wetland sustainability, contradicting the REIR’s claims about levee maintenance
feasibility, and failing to address salinity intrusion impacts of pumping that it proposes to maintain
wetland hydrology. Furthermore, the on-site wetland hydrology feasibility fails to account for
development and geotechnical mitigation impacts on “primary” groundwater sources for on-site
wetlands. Overall, the wetland mitigation proposed is vague, unreasonably deferred, infeasible as
proposed even programmatically, contradictory with the rest of the EIR/REIR, and inadequate on
its own terms. As urged by resource agency comments, a specific (conceptual level at least)
wetland mitigation plan specifying location, type, hydrologic feasibility, long-term maintenance and
sustainability, and management would be minimally required for adequate mitigation. My
professional opinion, based on decades of knowledge and work on San Francisco Bay area
wetlands, concurs with that of USFWS and RWQCB in this case: wetland mitigation as proposed is
basically inadequate, and wetland mitigation banking should be evaluated instead of development
with compensatory mitigation that isn’t feasible.

RESPONSE I-15: Please refer to Master Response 2 and 4.

J. RESPONSE TO COMMENTS FROM MARGARET LEWIS, SEPTEMBER 19, 2014

COMMENT J-1: The REIR at pdf pg. 5 states that "Appendices to the Newarks Areas 3 & 4
Specific Plan Draft and Final EIRs are hereby incorporated by reference and are available at the City
of Newark Community Development Department. Today | went to the Newark Community
Development Department, and the only appendix to the Newark Areas 3 & 4 Specific Plan Draft and
Final EIRs that was available was Appendix A.

The city employee working the counter searched the filing cabinet and all she could find was
Appendix A. She said the other appendices were available on the city web site.

Therefore | conclude that the other appendices are not available at the Community Development
Department and the statement in the REIR that they are available is incorrect.
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RESPONSE J-1: The documents referenced in the RDEIR are on file at the Community
Development Department. Unfortunately, at the time you made your request,
the City staff person did not know where there were filed and the City regrets
this error. The statement made in the REIR is correct. As noted, these
documents are available on the City’s website.

K. RESPONSE TO COMMENTS FROM WAYNE MILLER, SEPTEMBER 19, 2014

COMMENT K-1:  A. SUMMARY:: Critical Concerns: Quotations in the 2014 REIR (EIR
in the Rears) on the sources of climate change and sea level rise and their impacts on the proposed
development in Area 4 are already outdated. The REIR does not incorporate into their plans to
account for accelerating changes that are continuously raising the bar on the forecasts and projections
of climate change and sea level rise. The acceleration of changing impacts from self-feeding
activities, alone, are expected to increase the magnitude of risk from their effects on developments
near sea level, even by 2050, and increasing far beyond that date. The REIR report admitted that
acceleration is likely, despite uncertainty in forecasts. However, the worst is likely to come, based
on global trends and lack of corrective action in a cooperative and timely manner. Newark’s
environmental documents also have been criticized by various governmental agencies having
jurisdiction, and by consultants and the public, to name a few. Permits have been withheld to date.
Legal issues with CEQA law also are being continuously challenged for corrective action against the
numerous faults within the EIRs, including General plan updates and other related City plans.

Despite references to certain current data, the City does not incorporate acceptable corrective
measures, only to confuse and complicate issues, with forward and reverse arguments and dates that
incorrectly tier from one document to the other. Attempts are made to appear in compliance, but
input from the public, consultants, agencies, CEQA law representatives, and State and federal
environmental regulations and policies continue to severely expose the faults.

Science-based Impacts: Current scientific reports present other forces of nature as having additional
and accelerating impacts to climate change and sea level rise, not previously included in EIRs.
Greenhouse gas emissions tend to be emphasized in forecasts, primarily from the large increase in
CO2 from fossil fuels that produced an anthropogenic increase in temperatures during this industrial
revolution. But arguments in the REIR must emphasize other factors, and that temperature is only
one part of the contribution to climate change and sea level rise, despite its prevailing emphasis.
Other forces that are surfacing are contributing significantly to accelerating climate change and sea
level rise. Only some of those forces and expected impacts are presented herein, due to the
voluminous literature and global concerns voiced by many scientists and their research organizations.
Significant impacts from these contributions also need to be incorporated when evaluating
environmental concerns.

B. REIR REFERENCES:

The REIR discussions regarding climate change and sea level rise quote data that historically has
been conservative, but those concerns have been increasing in impact as current data surfaces. The
projections in the REIR include citations from a number of sources, mostly with outdated estimates,
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also referenced in a complex mix of reports and data, appearing disorganized and disconnected. The
confusing order also incorporates quotes with more current dates that are actually using calculations
and data in reverse order, in order to select for older dated information to appear to be current, thus
confounding the reader.

Some examples in the 2014 REIR, with references and dates:

NOAA (2001); (2) IPCC (Intergovernmental Panel on Climate Change) projection for Table 4.4-1
(2007); (3) ASCE (2007); (4) USACE (2009); (5) BCDC from the Pacific Institute for CCCC
(2009), but based on an empirical formula developed in 2007 that only relates global mean sea level
rise to global mean surface air temperatures — therefore a limited physical relationship, mainly
accounting for temperature; (6) BCDC projection in 2011, developed by the California Climate
Action Team (CAT) in 2010, but produced from IPCC (2007) data and old methods of limited data
and calculations; and

(7) only tidal gauge measurements to produce the low end projections, with intermediate and high
end estimates developed from a NRC report in 1987, that was utilized and modified to produce the
IPCC projections (2007). The methods from the 1987 report and the IPCC projections of 2007 were
conservative methods argued in the REIR for Newark, providing a sea level rise of only 1.4 feet in
2050 and 4.6 feet in 2100. As cited in reports, discussed below, the IPCC even admitted that their
data was too conservative, as influenced by governments, climate deniers and corporate media.

The REIR report states: “Table 4.4-2 identifies the range of sea level rise potential for the City of
Newark, assuming adaption of the Presidio gauge for the local historic sea level trend and
construction of a given forecast in 2010”. The table projects a USACE method of the high of 1.4 feet
for 2050 and 4.6 feet (55 inches) for 2100. Some recent reports for California forecast sea level rise
north of Cape Mendocino, with highs of 1.57 feet in 2050 and 4.69 feet for 2100; south of Cape
Mendocino (towards Bay Area) forecasts highs up to 2.0 ft for 2050 and 5.48 ft (66 inches) for 2100.

A BCDC projection, as far back as 2010, forecasts the high of 5.75 ft (69 inches), as it attempted to
adjust to an uncertainty as you forecast further into the future. Unfortunately, these projections were
derived from the older IPCC greenhouse gas emission scenarios and used by CAT. Furthermore,
greenhouse gas emissions are only one part of the contribution to climate change. The likelihood of
increasing concentrations of greenhouse gasses are potentially greater, while global corrective action
still appears to diminish. In addition, as referenced later, melting of Greenland and Antarctic ice
sheets are not well reflected in current sea level rise projections, but are known to have a profound
effect on sea level rise. Therefore, due to newer data, uncertainty prevails, yielding a higher level of
potential inundation.

As stated in the REIR, “an extreme storm surge equal to the extreme mean sea level rise would create
a storm surge water surface elevation of 12.1 feet, which would inundate the minimum project
elevation of 11.25 feet by 10.2 inches”. Furthermore, “the weight of additional fill accelerates
ground settlement”, which you must know has occurred in similar with terrain close to shorelines in
the East Bay, e.g. Union City, Hayward, etc., and along the West Bay where similar developments
already exist and new ones are being futilely attempted
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Increasing the fill to higher amounts such as 14 feet only attempts to raise an island or peninsula-type
development above a surrounding flood zone--in an effort to circumvent the effects of near-term
climate change and sea level rise. However, the underlying fill is on soft ground near sea level, with
the influence of wetlands and marshes, and numerous other hydrologic forces that were not stressed
in the Specific Plans or the EIRs. Environmental impacts to Area 4: 1. Eventually, the area will
become inundated through erosion of the underlying fill, due to the upsurge imposed by rising water-
soil saturation levels as the shoreline permeates into the soil and ground water from sea level rise; 2.
Lifting pressure, absorption and desorption, and permeation from water tables forces water upward
into soils through rising and encroaching seas--thus inducing a settling, sinking effect, or subsidence,
with potential flooding of the housing that rests upon the fill; 3. Liquefaction zones, coupled with
earthquakes, will exacerbate the saturation, settling and stratification of soils, whether compacted or
not; 4. Contamination of ground water from salt intrusion into surrounding geological structures can
fracture and destabilize the soil strata; and 5. Over-pumping, whether drilling for water or from
efforts to remove contaminants, can draw more salt water into collapsing areas near sea level, also
further contaminating ground water.

Levees and hard structures are not acceptable as long-term protective methods because of the
hydrologic forces impacting shorelines and adjacent soils, as described above.

Protective levees and hard in-ground barriers, as suggested but not planned in the EIRs, already have
been shown to be unsuccessful in protecting against these hydrologic process in vulnerable soils,
even without significant impacts of sea level rise, e.g. Foster City, San Mateo, Redwood City and
various other vulnerable parts of the globe.

The City of Newark must realize and incorporate these described [significant forces of impacts]
when planning, and avoid ignoring the issue of their known existence. Knowing this alone would
inspire questions and hesitance from anyone in purchasing land and housing in that area of Newark.

Susceptibility to these described natural forces compounds the impacts and risk to life from
earthquakes and settling, exacerbated by floods from storm surge and sea level rise. Do you realize
that the proposed project, its spurious agreement and the evolution of its flawed environmental
documents will eventually establish a scourge and a legacy of culpability for the City of Newark, the
land owners and the developers?

C. NEED FOR CURRENT SCIENCE-BASED DATA

REIR calculations and projections historically tend to utilize limited methods of evaluation, where
many have produced outdated results, by omitting more recent scientific techniques to obtain
additional reliable data that can affect the calculations. Overall, more recent and credible scientific
methods are being used by climate scientists for updates, which present an ominous scenario for
near-future climate change, concomitant with sea level rise and inundation at various parts of the
globe.

Scientists and development projects such as those in Area 4 in Newark must answer the question:
“Why does the 2014 REIR not take into account most current data and projections to realistically
demonstrate their impact, whether or not they expect that because the projections are beyond the
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2010 EIR they should be rejected? Does this truthful realism not show the impact of risk from the
development? The EIRs and REIRs have often discounted public input of peer-reviewed science, but
the City utilizes [current] peer-reviewed science (when selectively convenient, of course) to support
their goals of development, while omitting the best environmental alternative, completely.

RESPONSE K-1: Please refer to Master Response 4.

COMMENT K-2: D. PROTECTION OF NEW DEVELOPMENTS, OR THE ALTERNATIVE
The California Climate Adaptation Strategy (CCAS) realizes that the high financial, ecological,
social and cultural costs of protecting everything may prove to be impossible. In the future,
protection of everything may be both futile and environmentally destructive. The strategy
discourages planning, development and building any NEW significant structures in places where that
structure will require significant protection from sea-level rise, storm surges, or coastal erosion
during the expected life of the structure.

Area 4 inherently includes these vulnerabilities for limited adaptation. The REIR even admits a
regional area-wide adaptive strategy against sea level rise, which might include an earthen levee or
structural floodwall.

Do you realize that responses from the City of Newark consistently state that protection is not their
problem, that it is a regional problem, contrary to adaptation strategy policies? Consequently, the
imposition of risk is thrust upon the new property owners, despite short-term protections of fill for
the sake of sprawl into low lying exterior areas of Newark, far from transportation and with much
uncertainty for its future existence.

As stated in the REIR: “If the “high” sea level rise scenario proves to be true, adaptive strategies to
improve flood protection (for example levees or floodwalls) may prove to be necessary in the
future”. Based on these statements, how does the REIR expect that there will be economic incentive
or even feasibility to protect with levees or by other means? Or, as stated in California Adaptation
Strategy reports, abandonment may be required during the life of the project, since sea level rise is
expected to accelerate. Do you not agree that developments typically exist beyond the calculated life
of a project?

Certainly you must agree that most developments rebuild and repair beyond your 50 year previously
projected life of project, in order to continue their survival in lands where space is limited, such as in
the Bay Area and throughout the world? Do you realize that projects in BCDC jurisdiction must be
consistent with the Bay Plan and are expected to last until 21007 (See BCDC comments below)

RESPONSE K-2: Please refer to Master Response 4.

COMMENT K-3: E. BCDC COMMENTS: BCDC describes the need for shoreline protection
if flooding is a potential risk. The REIR quotes BCDC’s October 2011 Bay Plan Amendments for
evaluation of each project on a case by case basis, generally discouraging developments in low-lying
areas that can be inundated by floods or sea level rise. A number of sequential letters, up to 2014,
from BCDC evaluated the specific case of the environmental documents for Area 4, and have a
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number of concerns for agency reviews and permits: 1. BCDC (letter of September 27, 2013) to
Newark regarding environmental impacts to Area 4:

“BCDC grants or denies permits for fill in any water, land or structure within their jurisdiction.
Avreas diked off from the Bay are also inclusive, such as Area 4 with managed duck clubs,
specifically cites the Pintail and Whistling Wings Duck Clubs. Consistent with the MPA wetland
policies, the purpose is to restore to tidal or subtidal habitat...for benefit of multiple species...with
surface area retained to include a variety of subtidal and wetland habitat types including diked areas
managed for wildlife or restoration of managed wetlands to tidal action”. Therefore, these are
managed wetlands under the BCDC umbrella. BCDC policy also states: “To address the regional
adverse impacts of climate change, undeveloped areas that are both vulnerable to future flooding and
currently sustain significant habitats or species, or possess conditions that make the areas especially
suitable for ecosystem enhancement, should be given special consideration for preservation and
habitat enhancement and should be encouraged to be used for those purposes. Projects in BCDC
jurisdiction that involve Bay fill or fill within managed wetlands must be consistent with the Bay
Plan policies....structures within the Specific Plan would be expected to last until 2100.”

The EIR could consider the use of open space as a flood zone buffer area. Realize that open space
wetlands and marsh accretion have been reported as preferential and natural buffering towards
flooding and for simultaneous habitat enhancement, instead of planning for special fill of wetlands,
flood walls or levees.

Do you acknowledge that BCDC and the MPA should be addressed as having [correctly]
incorporating these jurisdictions and policies in your REIR, including your prior EIRs and General
Plans as well?

In the REIR statement, you claim that the BCDC Bay Plan Amendment (2011)...encourages
development in low-lying areas...However, in this specific case, a contradiction is that Area 4 tends
to be preferentially viewed by BCDC as an area that should be managed for wildlife and for
restoration, with managed wetlands restored to tidal action. Flood protection with wetlands and
habitat restoration is clearly preferential. Apparently, the REIR did not adequately analyze the
conditions of Area 4, without bias. The area is unique for restoration, but vulnerable to
environmental destruction if filled for the sake of developments, especially a golf course. Please
consider the policy of ““no wetland loss™ from environmental policies of jurisdictional agencies,
especially when there is little or no local or outside mitigation areas available that could be effective
to compensate for wetland and habitat losses in Area 4.

RESPONSE K-3: Please refer to Master Response 3. The September 27, 2013 letter referenced
in the comment was responded to as part of the Newark General Plan TuneUp
FEIR.

COMMENT K-4: 2. BCDC (letter of April 18, 2014) to Newark regarding environmental
impacts to developments in Area 4. (Reiterates much of the same concerns from BCDC in their
letter of September 27, 2013): “Climate Change and Safety of Fills. Staff recommends that a
robust analysis of the effects of sea level rise based on the latest data from the National Oceanic
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Atmospheric Administration (NOAA) Coastal Services Center on sea level rise vulnerability be
used, and that the latest science-based sea level rise projections for the area be utilized when
considering the vulnerability of the project areas to sea level rise”.

The latest science-based sea level rise projections for the area have not been effectively utilized
in the 2014 REIR, as demonstrated by the outdated citations. More current science-based
reports that are surfacing in the literature are revealing collective forces that are additive and are
accelerating impacts. There is no reason to avoid this contribution to near-future sea level rise,
which, for some reason, is avoided in the REIR. Examples of some science-based reports are
described later.

“Projects in BCDC jurisdiction that involve Bay fill or fill within managed wetlands must be
consistent with the Bay Plan policies on the safety of fills and shoreline protection, and it is
likely that many of the proposed structures within the Specific Plans would be expected to last
until 2100”.

As stated previously, the Area 4 development proposed is expected to have a life of 50 years,
which will not last to 2100 as ascribed to BCDC’s expectations.

According to BCDC, a condition for fill in the San Francisco Bay, from Section 66605 of the
McAteer-Petris Act, states that “no upland alternative location is available for the project
purpose that the fill should be constructed in accordance with sound safety standards, and the fill
will minimize harmful effects to the Bay such as discharge of pollutants.” According to
developable lands in Newark, do you agree in addressing the goals of the REIR in that there are
many appropriate locations for housing, near transportation, in vacant lands within the city, to
accommodate true infill in safer, more protected areas that are not vulnerable and also do not
require excessive land fill? In addition, please realize that the intentions of the REIR in Area 4
development will result in imposing harmful effects to the Bay because of its close proximity to
the Bay, with runoff, erosion, and discharge of pollutants into wetlands and the Bay — followed
by destruction of habitat for wildlife and shorebirds that cannot be reversed.

RESPONSE K-4: Please refer to Master Responses 3 and 4.
COMMENT K-5:  F. SAN FRANCISCO BAY REGIONAL WATER QUALITY BOARD:

A series of responses from the Water Board (2010 to 2013, possibly in 2014 as well) has criticized
the impact of developments in Areas 2, 3 and 4 in Newark’s proposed developments and EIRs.

1. SF Water Board Letter of February 13, 2013:

The letter from the Water Board of February 13, 2013 critiques the General Plan Tune Upg. As
stated, “The project could cause substantial impacts to jurisdictional waters that the Regional Water
Board is charged with protecting pursuant to State and federal laws and regulations.” As stated,
“Areas 3 and 4 focus on fill of up to 85.6 acres of wetland/marsh/aquatic habitat.” “The California
Wetlands Conservation Policy and Senate Concurrent Resolution No. 28 require no net loss and a
long-term net gain in the guantity, quality, and permanence of wetlands in California, including SF
Bay region”. “Avoiding and minimizing fill should be the project alternatives, including smaller
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projects than those proposed.”

The Water Board states that “it does not incorporate alternatives that provide for significant
avoidance of fill of waters of the State.” Alternative analyses such as these “are not acceptable to the
Corps or the Water Board.” Do you realize that Waters of the State includes isolated wetlands,
subject to the Water Board’s jurisdiction, as well as water discharge requirements?

A number of alternatives to the proposed development were presented by the Water Board, such as
wider buffers between wetlands and development, smaller sites, higher densities, reduced fill, etc.
On-site and off-site mitigation was not justified. The proposals were not consistent with the State’s
“no net loss” policy. “No net loss can only be achieved through avoidance of habitats or the
successful creation of new habitats.” The Water Board noted that “the ration of 1.5:1 is far too low
for a mitigation measure that relies on preservation, for no net loss of habitat, since preserved
habitats are already in existence.”

As stated, “Area 4 represents a rare opportunity to restore this complex of habitats in a continuum
with the Bay, provide connectivity with the Refuge, and provide an area for tidal marsh species to
transgress (move up slope) in response to sea level rise.” “The USFWS, BCDC and the Water Board
have all expressed strong reservations about the fill of wetlands in Area 4.”

Recent evidence demonstrated that wetland preservation and marsh accretion for long-term flood
protection and sea level rise is a more desirable alternative, also realized and implemented in other
countries. The Water Board was also concerned about “cumulative impacts on the use of waters and
wetlands as wildlife habitat, including for rare, threatened, and endangered species” — as they have
been previously found and reported in the area. The Water Board proposed that “Area 4 should be
used as a mitigation ban.”

Furthermore, the USFWS has included Area 4 in its acquisition boundary, due to its value to the
Refuge in providing connectivity, preservation, restoration and long-term resilience to the area.
Consequently, how do you expect to down-size or eliminate this development in Area 4 in order meet
these proposals and criteria of the various agencies? Or, better yet, why does the City of Newark
avoid that environmental option by flippantly using the illogical excuse that this option simply does
not meet the desired alternative of their development plan, against the environmentally preferable
alterative? Are you aware that the Area 4 Specific Plan, which is tiered backwards to fallaciously
incorporate itself into the General Plan Tune Up, is even contrary to CEQA law and to regulations
and policies in agency reviews of Area 47?

1. SF Water Board Letter of December 9, 2013:

The Water Board previously criticized the developments of Areas 3 and 4, as well as Area 2, and
again the Board has reiterated and strengthened its concerns to the City of Newark. The Board
provided statements criticizing the proposed Specific Plan developments of Areas 3 and 4 — unlikely
granting permits due to the flaws inherently incorporated into the Plan by the City of Newark. In
other words, the Specific Plan has ignored the needed corrections, and the REIR does not correct
these flaws, but only contains some generic references, as in the prior EIRs.
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For example, the Water Board cited some important concerns that are summarized:

a. “It appears that the Specific Plans for the Area 3 and 4 are directing project proponents to develop
project proposals that have very low likelihoods of being authorized by the Corps or the Regional
Water Board.”

b. “The Regional Water Board has consistently noted in its CEQA comment letters that the amount
of fill in the preferred alternatives in the Specific Plans for the TOD and Area 3 and 4 is not
considered to be consistent with existing State laws and regulations.”

c. “Even if federal and State agencies were to approve of the proposed amount of fill, the Specific
Plan EIRs referenced in the FEIR have not established the existence of sufficient mitigation for these

impacts.”

d. “The Regional Water Board has consistently pointed out the flaws in the proposed mitigation in
those EIRs, and no commenting federal or State agency with jurisdiction over waters or wetlands has
indicated approval of the proposed mitigation measures.”

e. “Finally, we would like to reiterate that the City of Newark should not assume that the resource
agencies will be able to permit the fill of the wetlands at Area 4. Since Area 4 is one of the largest
remaining areas of open space along the Baylands, provides habitat for endangered species, and is
adjacent to the Don Edwards San Francisco Bay National Wildlife Refuge, impacts to Area 4 will be
regionally significant, and mitigation for any impacts that are allowed to occur at Area 4 should
reflect the significance of the lost habitat. In order to protect the Beneficial Uses of preservation of
rare and endangered species and wildlife habitat, the Regional Water Board is not likely to
authorize fill of wetlands at Area 4, unless mitigation is demonstrably capable of providing equal
habitat benefit for listed species.”

f. “The Regional Water Board continues to encourage the City of Newark to consider the potential
use of Area 4 as a mitigation bank. There are significantly fewer regulatory and physical barriers to
creating a mitigation bank at Area 4 than there are to placing fill in Area 4 and seeking to create
adequate mitigation for that fill.”

RESPONSE K-5: Please refer to Master Response 2. Both of the letters referenced in this
comment were responded to as part of the Newark General Plan TuneUp
FEIR.

COMMENT K-6:  G. MORE RECENT CONTRIBUTIONS FROM OTHER SOURCES OF
SCIENTIFIC DATA: Scientific results from peer-reviewed science articles, news releases, UN
Climate Change, National Academy of Sciences, Paris Climate Summit meetings, and numerous
reports from many other countries have revealed more recent 2014 contributions towards climate
science. More current data is continuously evolving and reveals more ominous predications and
projections that demonstrate an accelerating pace of climate change and climate disruption.
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Based on the changes occurring already throughout the world, from the effects of climate disruption
on land, ocean and the atmosphere, economies and resources are being continuously disrupted as
population expands and attempts to search and migrate into more desirable areas—hence, global
disruption of human populations. Our lack of addressing or correcting our global anthropogenic
contributions to date, and that even stopping our contribution completely would still be difficult to
implement.

1. IPCC 2013, AR5 REPORTS: The outdated 2007 IPCC report has been reported to be influenced
by the climate deniers, political pressure and other sources, in order to provide conservative estimates
of impacts of climate change and sea level rise. The AR5, 2013 assessment still focuses on much
uncertainty and still appears to be reticent to include a variety of other impacts that can accelerate
climate change and sea level rise.

Citations of IPCC impacts are mostly out of date since there is a long time lapse between collection

and evaluating data and reporting it for 2013. Most data appears to stop at 2010, with some at 2012,
although it is often a confusing mix of information, where it is difficult to determine the exact dates

associated with much of the reporting.

The IPCC reports tend to forecast on global mean impacts such as sea level rise. Calculations using a
mean tends to be conservative and are not specific for California shorelines such as that of Area 4.
Mean values tend to lower expectations of true effects on specific shoreline areas. Many other
sources of science-based reports are more revealing and more current as they immediately become
exposed to the public. Other current reports take into account a variety of cumulative impacts that
emphasize future climate change and sea level rise.

Despite lack of more current data, including absence of incorporating the effects of other forces of
nature, AR5 2013 at least provided some important findings illustrating the acceleration of climate
change, in comparison to the 2007 IPCC release used in the Newark EIRs.

IPCC 2013 Publication: Climate Change. The Physical Science Basis, Summary of
Policymakers:

a. Warming of the climate system is unequivocal, and since the 1950s, many of the observed
changes are unprecedented over decades to millennia. The atmosphere and ocean have warmed,
the amounts of snow and ice have diminished, sea level has risen, and the concentrations of
greenhouse gases have increased.

b. Ocean warming dominates the increase in energy stored in the climate system, accounting for
more than 90% of the energy accumulated between 1971 and 2010 (high confidence).

c. Cryosphere: Over the last two decades, the Greenland and Antarctic ice sheets have been
losing mass, glaciers have continued to shrink almost worldwide, and Arctic sea ice and Northern
Hemisphere spring snow cover have continued to decrease in extent (high confidence).

d. Carbon and Other Biogeochemical Cycles: Carbon dioxide concentrations have increased by
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40% since pre-industrial times, primarily from fossil fuel emissions and secondarily from net
land use change emissions. The ocean has absorbed about 30% of the emitted anthropogenic
carbon dioxide, causing ocean acidification.

e. Continued emissions of greenhouse gases will cause further warming and changes in all
components of the climate system. Limiting climate change will require substantial and sustained
reductions of greenhouse gas emissions.

f.  Human influence on the climate system is clear. This is evident from the increasing
greenhouse gas concentrations in the atmosphere, positive radiative forcing, observed warming,
and understanding of the climate system.

g. Observational and model studies of temperature change, climate feedbacks and changes in the
Earth’s energy budget together provide confidence in the magnitude of global warming in response
to past and future forcing.

h. Human influence has been detected in warming of the atmosphere and the ocean, in changes
in the global water cycle, in reductions in snow and ice, in global mean sea level rise, and in
changes in some climate extremes. This evidence for human influence has grown since AR4. It
is extremely likely that human influence has been the dominant cause of the observed warming
since the mid-20th century.

i. Changes in the global water cycle in response to the warming over the 21st century will not
be uniform. The contrast in precipitation between wet and dry regions and between wet and dry
seasons will increase, although there may be regional exceptions.

J.  The global ocean will continue to warm during the 21st century. Heat will penetrate from the
surface to the deep ocean and affect ocean circulation.

k. Global surface temperature change for the end of the 21st century is likely to exceed 1.5°C
relative to 1850 to 1900 for RCP8.5 scenarios (2081-2100), and likely to exceed 2°C. Warming
will continue beyond 2100. Plots of a 1%/yr CO2 contribution showed cumulative total
anthropogenic CO2 emissions producing temperature anomaly of about 4.5C for 2100. It is
virtually certain that global mean sea level rise will continue beyond 2100, with sea level rise due
to thermal expansion to continue for many centuries.

I. Itisvery likely that the Arctic sea ice cover will continue to shrink and thin and that Northern
Hemisphere spring snow cover will decrease during the 21st century as global mean surface
temperature rises. Global glacier volume will further decrease.

m.  Global mean sea level will continue to rise during the 21st century. Under all RCP
scenarios, the rate of sea level rise will very likely exceed that observed during 1971 to 2010 due

to increased ocean warming and increased loss of mass from glaciers and ice sheets.

n. Climate change will affect carbon cycle processes in a way that will exacerbate the increase
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of CO2 in the atmosphere (high confidence). Further uptake of carbon by the ocean will increase
ocean acidification.

0. Cumulative emissions of CO2 largely determine global mean surface warming by the late
21st century and beyond. Most aspects of climate change will persist for many centuries even if
emissions of CO2 are stopped. This represents a substantial multi-century climate change
commitment created by past, present and future emissions of CO2.

p. Additional calculations were made with updated atmospheric chemistry data and using the
RCP prescribed emissions of the chemically reactive gases (CH4, N20, HFCs, NOx, CO,
NMVOC). These simulations enable investigation of uncertainties related to carbon cycle
feedbacks and atmospheric chemistry. (Note: These gases, although currently smaller than CO2
contribution, are considerably more effective in increasing atmospheric heating. Emissions of
these gases may increase from a variety of sources, including melting of permafrost and warming
ocean bottoms.)

Technical References for 2013 IPCC Specific Effects of Climate Change IPCC 2013
Publication: Technical Summary:

a. Glacial/lce Sheets: There is very high confidence that, during the last decade, the largest
contributions to global glacier ice loss were from glaciers in Alaska, the Canadian Arctic, the
periphery of the Greenland ice sheet, the Southern Andes and the Asian mountains. Together
these areas account for more than 80% of the total ice loss. There is high confidence that current
glacier extents are out of balance with current climatic conditions, indicating that glaciers will
continue to shrink in the future even without further temperature increase. There is very high
confidence that the Greenland ice sheet has lost ice during the last two decades.

b. Changes in Sea Level: The primary contributions to changes in the volume of water in the
ocean are the expansion of the ocean water as it warms and the trans- fer to the ocean of water
currently stored on land, particularly from glaciers and ice sheets. Water impoundment in
reservoirs and ground water depletion (and its subsequent runoff to the ocean) also affect sea
level. Change in sea level relative to the land (relative sea level) can be significantly different
from the global mean sea level (GMSL) change because of changes in the distribution of water in
the ocean, vertical movement of the land and changes in the Earth’s gravitational field.

c. Methane: The concentration of CH4 has increased by a factor of 2.5 since pre- industrial
times.

d. Nitrogen Oxides: Since pre-industrial times, the concentration of N20O in the atmosphere
has increased by a factor of 1.2.

e. Oxygen: High agreement among analyses provides medium confidence that oxygen
concentrations have decreased in the open ocean thermocline in many ocean regions since the
1960s. The general decline is consistent with the expectation that warming-induced stratification
leads to a decrease in the supply of oxygen to the thermocline from near surface waters, that
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warmer waters can hold less oxygen and that changes in wind-driven circulation affect oxygen
concentrations.

f.  Acidification of Oceans: Oceanic uptake of anthropogenic CO2 results in gradual
acidification of the ocean. The pH of ocean surface water has decreased by 0.1 since the
beginning of the industrial era (high confidence), corresponding to a 26% increase in hydrogen
ion concentration.

g. Cryosphere: The reductions in Arctic sea ice extent and NH snow cover extent and
widespread glacier retreat and increased surface melt of Greenland are all evidence of systematic
changes in the cryosphere. All of these changes in the cryosphere have been linked to
anthropogenic forcings.

h.  Thresholds for sea level rise of 7 meters (22 feet) and 2C temperature rise: The available
evidence indicates that global warming beyond a threshold would lead to the near-complete loss
of the Greenland ice sheet over a millennium or longer, causing a global mean sea level rise of
approximately 7 meters. Studies with fixed present-day ice sheet topography indicate that the
threshold is greater than 2°C but less than 4°C (medium confidence) of global mean surface
temperature rise above pre-industrial.

i. Projected Long-term Changes in the Ocean: Over the course of the 21st century, the global
ocean will warm in all RCP scenarios — throughout the globe.

J. Sea Level Extremes: In the future it is very likely that there will be a significant increase in
the occurrence of sea level extremes and similarly to past observations, this increase will
primarily be the result of an increase in mean sea level.

2. 2013 IPCC REPORT: PEER-REVIEWED SCIENTIFIC AND PUBLIC COMMENTS:

In 2013: “The IPCC has moved in the right direction this time by at least trying to account for the
key contribution to sea level rise from melting ice sheets”, director of Pennsylvania State
University’s Earth System Science Center Michael Mann told The Huffington Post in an emailed
statement, explaining that it was ignored in the previous IPCC report from 2007. “However, the
projections they provide are still overly conservative, with an upper limit of roughly one meter by
2100, when there is published work that suggests the possibility of as much as two meters (six feet)
sea level rise by 2100,” he added. “This fits a pattern of the IPCC tending to err on the side of
conservative, in part--1 believe---because of fear of being attacked by the climate change denial
machine.”

Describing the IPCC’s projections, Climate Progress’ Joe Romm wrote, “Like every IPCC report, it
is an instantly out-of-date snapshot that lowballs future warming because it continues to ignore large
parts of the recent literature and omit what it can’t model.” (Other scientific projections indicate that
six feet in 2100 is insignificant if ice sheets slide off the terrain that supports them, into the ocean,
leading to ocean water displacement--far greater than effect of melt on floating Arctic icebergs).

The IPCC even acknowledges governments influenced their projections, and they still persist. For
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example, a more current IPCC projection (September, 2013) only presents a 10-32-inch rise in sea
level, which had to be upgraded from the prior 7-23 inches. The report predicts global temperatures
could reach 0.5-8.6F, leading to possible catastrophic changes to climate, and above all, to warming
oceans. The higher numbers are more likely, due to lack of agreements between governments: Only
the lowest scenario, which was based on major cuts in CO2 emissions and is considered unlikely,
came in below limit that countries have set as their target in the climate talks to avoid the worst
impacts of warming (3.6F) before the industrial revolution. At this point, emissions keep rising
mainly due to rapid growth in China and other emerging economies. But those nations say rich
countries should take the lead on emissions cuts because they’ve pumped carbon into the atmosphere
for longer.”

Therefore, we have circular arguments of blame, and no government wants to put environment
before economy, hence higher limits of sea level rise and climate temperatures are likely to occur.
The IPCC still errs on the conservative and does not take into account other forces of climate change.
IPCC projections become a moving target, as they will be forced to at least consider the impact of the
accelerating expansion of economics from the uncorrected growth of human population and lack of
corrective action.

3. NATIONAL ACADEMY OF SCIENCES, 2013: CLIMATE CHANGE, EVIDENCE OF
CAUSES (OVERVIEW FROM THE ROYAL SOCIETY AND THE US NATIONAL ACADEMY
OF SCIENCES): “Taken together, all model projections indicate that Earth will continue to warm
considerably more over the next few decades to centuries. If there were no technological or policy
changes to reduce emission trends from their current trajectory, then further warming of 2.6 to 4.8C
(4.7 to 8.6F) in addition to that which has already occurred would be expected during the 21 century
(2100 projection).” The effect of temperatures at a 2C increase is consistently reported as a tipping
point, where at the pace of human contribution, climate change will accelerate and expose the
environment into irreversible catastrophic events.

4. GREENLAND AND ANTARCTICA’S ACCELERATING ICE LOSS (DATA FROM
CRYOSAT SATELLITE), BY ROBERT MCSWEENEY, AUGUST 25, 2014.

“The researchers used data from the European Space Agency’s CryoSat -- a satellite that passes over
the earth at 700km above the surface and measures the thickness of polar ice. The satellite was
launched in 2010 and has been collecting data on sea ice and ice sheets ever since. By comparing
data with other satellite missions, scientists can see how quickly the ice sheets are changing.

A series of satellite maps published to date show Greenland and Antarctica are losing more ice than
at any time since satellite records began. Scientists found the two vast ice sheets are losing a total of
500 cubic kilometers of ice per year, contributing to rising global sea levels.

The study, just published in the journal The Cryosphere, reveals that since 2009, the volume of ice
loss has tripled in West Antarctica and more than doubled in Greenland. This is the highest rate of
ice loss since satellite records began 20 years ago.

Regional differences: Their satellite maps show that Greenland is losing around three times more ice
than Antarctica, including thinning of the entire western ice sheet and further losses in the southeast
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and northwest ice sheets. In Antarctica, the maps show thinning of the West Antarctic Ice Sheet and
the Peninsula. East Antarctica shows some increases in thickness, though this doesn’t outweigh the

losses elsewhere. Qverall. more ice is being lost than gained.”

5. EARTH INSIGHT--IN THE GUARDIAN, MARCH 2014:

March 2014: The paper by James Hansen, a frequent contributor to the science, confirms the
“crossing of the tipping point into catastrophic climate change”. “Other recent scientific studies
show the current global emissions trajectory could within three years guarantee a 2C rise in global
temperatures, in turn triggering irreversible and dangerous amplifying feedbacks. Conventional
models suggest that 1.5C is just 10-30 years away”. The implication is that policymakers are riding
blind—we do not really know how close we are to a tipping point into catastrophe.”

6. URGENT CLIMATE MEETING OF SEPTEMBER 21, 2014 (MOST RECENT) AND NEXT
YEAR’S PARIS CLIMATE SUMMIT:

Opportunities are to be presented for implementing mitigation and program changes to climate
impacts. The need is to rectify the impacts of tipping points, the feedback loops, where climate
change feeds back on itself and causes rapidly accelerating, catastrophic consequences. Temperature
changes alone are indicating this potential.

7. ACCELERATING CHANGES AND TIPPING POINTS:

In the case of planetary climate, there are cumulative forces that can interact and can be self-feeding
when a tipping point is past. You must contemplate on the meaning of tipping points, which are
feedback loops when climate change and disruption of the planet feeds back on itself causing rapidly
accelerating, catastrophic consequences. Unfortunately, most people interpret change as velocity or
constant change, as opposed to acceleration, which is mathematically a rate change on velocity, or an
exponential or logarithmic function when it applies to increasing changes in climate. Accelerating
factors that include all significant existing and future forces of nature, as well as those that are
continuously being pulled into action, have clearly not been taken into account in calculating all
impacts, as the REIR must incorporate. Those forces need to be utilized, in particular with the IPCC
predictions that are outdated when published, as they do not factor all significant forces into the
equation, thus producing very conservative forecasts.

8. GLOBAL TEMPERATURE RISE AND IMPACT ON PLANT SPECIES AND GREENHOUSE
GASSES:

“The length of the dry season in the southern Amazon is the most important climate condition
controlling the rain forest. Scientists think that a longer dry season will stress trees, raising the risk
of wildfires and forest dieback. If the dry season is too long, the rain forest will not survive. The
Amazon rain forest’s dry season lasts three weeks longer than it did 30 years ago, and the likely
culprit is global warming, a new study finds. The new findings forecast a more parched future for
the Amazon rain forest than the recent climate report released by the Intergovernmental Panel on
Climate Change (IPCC), the study authors said. The IPCC models predict the Amazon dry season
will last 3 to 10 days longer by 2100. This means the IPCC models likely underestimate future
predictions of rain forest climate change effects, the researchers concluded at the University of Texas
at Austin’s Jackson School of Geosciences. The climate models used by the IPCC do a poor job
representing these processes.”
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The IPCC is immediately outdated on these issues, as usual. Normally there are extensive and
significant contributions to CO2 absorption by the rain forest during respiration and growth. Loss of
those forests could result in less greenhouse gas absorption (CO2), thus accelerating warming climate
and even faster loss of the forests. In addition, if drought is severe enough, the loss of rainforest
could cause the release of large volumes of the greenhouse gas, carbon dioxide, into the atmosphere,
as life cycles could be disrupted to reverse normal trends from CO2 absorption into CO2 release to
the atmosphere. Simultaneous to this reversal of trend is the loss of oxygen production during
respiration of forests, exacerbated by oxygen uptake and oxidative decay of biomass, followed by
more intense losses from drought and wildfires. The impact could cause an accelerated reversal of
normal life cycles and disrupt plant and animal communities in world forests and especially in one of
the regions of highest biodiversity in the world. The result would add a significant increase in global
air, land and ocean temperatures, with sea level rise and potential inundation of shoreline
developments.

9. GRAVITATIONAL INFLUENCE—PEER-REVIEWED SCIENCE:

a. Gravity/Mass and Sea Level Rise.

Normally there is gravitational pull that tends to raise sea level near large masses of ice and land.
However, warming climate and warming oceans are causing break-up and melt of large masses of
ice. As the ice melts and is lost, gravitational influence is diminished and oceans tend to move
outward and change circulation patterns. The result is added ocean volume, temperature changes and
thermal expansion in areas away from the dwindling ice. A larger contribution to sea level rise
becomes evident in other areas of the planet. Some areas may counterbalance this effect to some
extent, depending on global location, land-based connections, and the retention or extent of loss of
ice mass.

From: “The Sea-Level Fingerprint of West Antarctic Collapse” (as far back as 6 February 2009)
Science 323 (5915), 753: They reported that the impact of glacial melting would not be distributed
evenly around the world, because each glacier’s individual gravitational pull affects the sea level
nearby. The article showed illustrations for the melting of the West Antarctic Ice Sheet. Sites in the
Northern

Hemisphere showed sea levels rise more than the worldwide average. Equations included a shift of
the earth’s axis of rotation and other geological changes that would follow the glacial melt. The

graphs show an even bleaker situation for the United States, where the new distribution of sea-level
rise indicates factors of multiplication and a significant percentage difference against the worldwide

average.

b. Gravity--Findings in Nature Geoscience.

“The ice sheets covering Antarctica and Greenland contain about 99.5 per cent of the Earth’s glacier
ice which would raise global sea level by some 63 meters if it were to melt completely. The ice sheets
are the largest potential source of future sea level rise — and they also possess the largest uncertainty
over their future behavior. Since 2002, the satellites of the Gravity Recovery and Climate Experiment
(GRACE) detect tiny variations in Earth’s gravity field resulting from changes in mass distribution,
including movement of ice into the oceans. Using these changes in gravity, the state of the ice sheets
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can be monitored at monthly intervals.”

“Dr. Bert Wouters, currently a visiting researcher at the University of Colorado, said: In the course of
the mission, it has become apparent that ice sheets are losing substantial amounts of ice — about 300
billion tonnes each year — and that the rate at which these losses occurs is increasing. Compared to
the first few years of the GRACE mission, the ice sheets’ contribution to sea level rise has almost
doubled in recent years.”

Note that the reported 63-meter rise in sea level is about 205 feet.

10. LEARNING EXPERIENCES FROM THE DUTCH IN THE NETHERLANDS:
Reports from the Netherlands: Moving developments up and away mimics the California Adaptation
Strategy of 2009.

Regarding comments about the interrelationship of flooding, climate change, sea level rise, and the
learning experiences of the Dutch over the years:

a. http://e360.yale.edu/feature/to_control_floods_the dutch_turn_to nature for_inspiration/2621/
“The new Dutch technology has promise, and flood management agencies in the U.S. are keeping an
eye on it, said Jason Needham, a consequence specialist with the U.S. Army Corps of Engineers’
Risk-management Center in Davis, Calif., who recently spent a year in the Netherlands on a staff-
exchange program. But sophisticated devices like Smart Dikes are expensive, and haven’t yet
proven their worth, he said. As for natural defenses, Needham said the concepts are good, and
‘everyone agrees our wetlands need to be restored.””

“The two countries have different approaches to flood control, Needham acknowledged, with the
Dutch focusing mainly on prevention, while Americans emphasize emergency preparedness and
recovery. In the face of an uncertain future climate, however, the objectives are now converging.
The goal, as Needham puts it, is “how to get people safer without putting a big wall up there.”

b. http://www.nytimes.com/2013/02/17/arts/design/flood-control-in-the-netherlands- now
allows-sea-water-in.html? r=0

“And now the evidence is leading them to undertake what may seem, at first blush, a counterintuitive
approach, a kind of about-face: The Dutch are starting to let the water in. They are contriving to live
with nature, rather than fight (what will inevitably be, they have come to realize) a losing battle.”

“Why? The reality of rising seas and rivers leaves no choice. Sea barriers sufficed half a century
ago; but they’re disruptive to the ecology and are built only so high, while the waters keep rising.
American officials who now tout sea gates as the one- stop-shopping solution to protect Lower
Manhattan should take notice. In lieu of flood control the new philosophy in the Netherlands is
controlled flooding.”

“Governor Cuomo’s plan would turn properties in Queens, Brooklyn and Staten Island into parks,
bird sanctuaries and dunes that could act as buffer zones for inland development. The idea is to give
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homeowners an incentive (perhaps up to $300,000) to move voluntarily out of areas where, in
hindsight, single-family houses shouldn’t have been built in the first place. The Dutch have pursued
a more aggressive and complex relocation strategy”.

The Dutch have discovered through long experience indicated in the California Adaptation Strategy
of 2009: Best alternative is to move developments up and away from hazard areas when economics
and environment dictates...not to develop new structures that are at risk in vulnerable areas from
hazards such as flooding and sea level rise. Why does Newark not incorporate these impacts and
risks, and follow science regarding protective measures with wetland management?

C. Even the popular Scientific American and National Geographic (Sept 2013 and Oct. 2013)
have been continuously publishing numerous, extensive maps and articles on the impact of global
climate change and sea level rise).

For example:

As far back as 2008: Scientific American. The Unquiet Ice, Feb. 2008 (extensive article addressing
many sources): “Loss of [land-based ice] of Antarctic and Greenland could add 200 ft of global sea
level rise—has happened before with high C02 levels. The National Geographic
(www.climate.ngm.com) and the special issue as far back as June 2008: “The Science Is In”, states
““...ice sheet [collapse] in both Greenland and Antarctica would raise sea level 20 feet, inundating
many coastlines”.

Realize: The 20-foot rise represents “collapse” and the 200-foot level represents “loss of land-based
ice”, or a smaller change verses a major melt-down of sub- glacial ice, which from international
studies looks ominous, either way, since we are approaching the tipping point. And the world is too
concerned about impact on economy to adjust, where environment is on the bottom of the priorities
list, like Area 4 developments.

11. WATER SOURCES NOW AND IN THE FUTURE:

The thirsty elephant in the room.... Whether or not we continue to develop in any area, our future
water supply is no doubt going to become an increasingly larger issue, for many reasons, especially
as population increases and demand for water increases with concomitant production of new housing.
We may be in a drought for many long years, since certain scientific evidence shows that dry and wet
years have occurred in long-term multi-century-cycles. Climate disruption, from uncorrected human
influence is additive to this changing cycle and is exacerbating the water problem.

12. MORATORIUMS ON WATER USAGE:

In the past, in some other cities, when severe droughts or when a lack of a sufficient water source
occurred, a moratorium on water hookups was implemented, meaning no permits or a long wait-list
for limited hookups. Otherwise, water supplies for existing housing could become next to nothing.
Therefore a moratorium in Newark, and other cities, should be implemented before it is too late, or
our water supply as well as what is left of the economy could easily dry upg. Some towns, suburban
areas and farms have already run out of water, with vain attempts to drill for more, despite the
inevitable potential collapse of ground water reservoirs. However, if you listen to the developers and
the cities that look for short-term expanding growth and immediate benefits, you will hear wishful
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thinking and unscientific excuses, which will not allow us to be prepared in the long run.

Conservation practices on water usage, as proposed in new developments, still results in increased
usage, and expands the need for more water from additional hookups, thus diluting sources even
more so. Limiting hookups, controlling further development and “mitigating” population expansion
are the immediate viable solutions, despite human ignorance to blindly make excuses to search for
other reasons.

Cities may continue until conservation and water sources are exhausted, but by then those
responsible for planning may likely be long-gone or moved to higher ground. State agencies are
already proposing conservation and limitations in water consumption. If the drought continues,
which is indicated by climate change, the future will require even more cutbacks. California reports
have indicated a potential 9-year drought, and possibly considerable more years of drought as shown
by tree rings, from as far back as 1400 AD to present.

We cannot create water. We obtain water from the dictates of weather, coupled with the impact of
planetary forces on local and distant aquatic systems, including the oceans. But water must be
continuously available and even increase as we demand more and more, assuming our climate can
provide replenishment as climate disruption commences.

RESPONSE K-6: Please refer to Master Response 4 and Comments/Responses D-1 and D-2
regarding water supply.

COMMENT K-7: H. ADVANTAGES OF RESTRICTED GROWTH ALTERNATIVE
(ENVIRONMENTAL PREFERENCE), AS PREVIOUSLY PRESENTED TO NEWARK BUT
HAVE STILL BEEN IGNORED, BEGGING THE QUESTION AS TO WHY?

As previously discussed in prior EIRs and GP responses, the small quantitative differences between
restricted and unrestricted growth simply means that they both could equate, if the goal is to obtain
the housing and job objectives that the city consistently claims must be met. However, the all-
encompassing impacts between the two alternatives in the long-run are different. In fact, the
restricted growth alternative, as stated by the city to be environmental preferred, is the best option for
the public because of the following:

(1) the alternative can meet the housing and jobs growth projections by focusing most
development into already safer or protected areas, such as within the inner city;

@) provides centralized walkable communities for a highly desired socially enhancing inner
city focal point for the community--and for cultural exchange and entertainment within the city;

3) supports inner city focused development that will be near existing businesses and
facilities that will foster further expansion and improvements with true infill (many inner city
buildings and lots, still empty and waiting) — as demonstrated by the improved quality of life and
desirability in other Bay area cities such as Palo, Mt. View and Pleasanton. Improved quality of
life becomes an attraction that enhances economics, real estate value and the successful schools
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that follow;

(4) inner city areas are closer to existing and already centralized transportation and
infrastructure, with economic benefits for improvements (promoted by greenhouse gas
regulations, other regulations, government agencies and policies);

(5) minimizes traffic that would occur, in comparison to excessive sprawl into outer regions of
the city that would increase noise and reduction in air quality. Outer areas also do not have
infrastructure or support for transportation. (Recall that the Area 2 economics for the TOD rail
proposal is defunct.);

(6) does not promote sprawl into vulnerable areas subject to liquefaction, climate disruption, sea
level rise, flood inundation followed by erosion, etc.;

(7) inner city development will be much further from harm’s way that may eventually exist at
the exterior of the city.

(8) other than economic benefits of jobs and housing that the city promotes, environmental
benefits of avoiding development in vulnerable areas such as Area 4 provides potential flood
protection through wetlands management, retention of biological resources (endangered species
in particular), negating need for disruptive fill, non-disturbance of cultural resources, and
promotes view resources and open space near the bayfront--to name a few benefits to the public;

(9) the environmentally preferred alternative promotes the desired outcome of the city to develop
Area 3 with residences, which also supports the balance of jobs and housing expected. In
contrast, the unrestricted growth alternative encourages sprawl in Area 2 and 4, and is in conflict
with California State policies and recommendations for inner city growth;

(10) overall quality of life is improved according to public wants and needs; and
(11) many other benefits, as referenced by other public comments.

Specifically, the environmentally preferred alternative and zoning of Area 3 for residential, and
avoiding residential development in Area 4, supports the potential for flood protection for Area 3 and
the rest of the city. Wetland expansion and restoration in most, if not all of Area 4, then becomes a
wiser path for flood protection. An additional benefit would result in open space and view
preservation, environmental protection and enhancement of wildlife habit in Area 4 and adjacent
lands--as existed many years ago. Otherwise, development of Area 4 would hamper potential
protections from wetland management within that area of excessive landfill and housing, since the
ability to implement significant protections would be mostly lost. Restoration of Area 4 becomes a
more desirable alternative to prepare for climate disruption and sea level rise and what, if anything,
we can even realistically do to prevent catastrophe in the outer fringe and even within the city.

“Embracing Newark’s Bayfront”, as defined by the city of Newark, with development in Area 4,
realistically produces a destructive impact to the bayfront-- not one of fostering protection of
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wetlands, vistas, open space and other benefits to the city. Area 4 development will become a
disruptive process of landfill and earth-moving that will actively impact all the wetlands in the area.
Encroachments would allow development to be only within 100 feet of any remaining wetlands —
proven to have serious detrimental disturbances to wildlife and shorebird habit, their foraging
abilities and their migrations.

Therefore, the conclusion from the city that the Restricted Growth Alternative was determined to be
the environmentally superior alternative--is correct. However, city arguments evolved into a
simplified quantitative invalidation of that alternative, which was flawed and misleading, simply
because the city claimed that the restricted growth alternative fully meets only seven of the eleven
(but still a majority) objectives identified in the prior EIR. As stated previously, the city objectives
do not include all the advantages of the environmentally preferred restricted growth alternative, and
is biased to exclude many of those advantages, as cited by other sources as well. The restricted
growth alternative is actually not restricted and should be named according to its actual benefits. The
misnomer (“restricted” alternative) should be renamed as its purpose identifies, as described
previously, i.e. as a “Focused Development Alternative”, or even as another type of unrestricted
growth such as “Inner City Alternative” versus the “Outer City Alternatives” for Area 2 and 4.
Therefore, as the evidence prevails, why not implement the wiser path of the environmentally
preferable option?

RESPONSE K-7: The commenter states that the No Development in Area 4 and Higher Density
in Area 3 Alternative was rejected because it did not meet the project
objectives. The RDEIR did not reject this alternative for further
consideration, as it was selected as one of the Environmentally Superior
Alternatives. In accordance with CEQA Guidelines 15126.6(c), the RDEIR,
explained that the Alternative did not meet one of the main project objectives
and the General Plan goals of providing housing and a golf course/open space
in Area 4. This alternative would also be inconsistent with the General Plan’s
vision for the size and scale of development in Area 3.

COMMENT K-8: I. CONCLUSIONS: Development of vulnerable exterior areas such as Area
4 will not enhance the term the city documents used in their policy to “embrace Newark’s bayfront
location”. On the contrary, won’t Area 4 development translate into environmental loss of open
space, wetlands and wildlife habitat — degrading what little actually is present in the city of Newark?
(Newark is basically surrounded by Fremont.) Exterior sprawling development in Area 4 also would
be contradictory to the city policies of “no loss of wetlands” and “not building in 100-year flood
plains”. Instead, the city attempts short- term mitigations to circumvent those policies. Furthermore,
another contradiction is the city policy of creating “balance” (between open space and development),
which will evolve towards an “imbalance” and loss of open space with development of Area 4.

The goal of distracting and focusing city resources and staff time towards expensive developments in
land-filled sprawl near the Bay will draw an increase in population from outside sources, for only
those who can afford these exclusive upscale residences. Quality of life for existing populations will
be diminished by excessive traffic, loss of open space, wetland and upland degradation, loss of
wildlife habit including endangered species and migratory waterbirds — and exposure of those
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developments to flood hazards, sea level rise and the eventual need for expensive tax-payer funded
protections — if even feasible.

Therefore the restricted growth alternative is far superior in every major heading cited in the EIR and
in the application of regulations and policies that the city should be focusing upon. Protection and
restoration of Area 4 becomes the preferred alternative to include within the Fish and Wildlife
Refuge expansion boundaries, also recommended by the Bay Goals project. The development will
require excessive landfill and will seriously diminish the benefits of wetlands, wildlife and open
space and views, forever.

The public has consistently voiced their opinion over the years for inner city walkable small town
developments, with a focal point, similar to that of other cities. Therefore the General Plan and
associated Specific Plans, with their EIRs, should focus more on the need for inner city infrastructure
and walkable communities that would be close to available transportation--not the exterior sprawl
into vulnerable areas close to bayfront. So why not focus on inner city improvements and potential
protections for the future to mitigate for accelerating climate disruption and sea level rise, if nothing
more, as a more responsible city plan? Why not at least concentrate on existing populations and
resources for those who have lived here, paid their taxes and made their contribution towards city
growth, long-term establishments and built their community over a period of many years for their
desired quality of life?

RESPONSE K-8: The project’s consistency with the Goals and Policies of the 2013 General
Plan are described in Table 3.1-1 of the RDEIR (pgs 51-69) and Response F-
2. The commenter’s concerns will be included in the Final EIR and thus will
be before the City’s decision-makers, the City Council, for their
consideration.

L. RESPONSE TO COMMENTS FROM JANA SOKALE, SEPTEMBER 19, 2014

COMMENT L-1: I am writing as a Newark resident for over 20 years, as a biologist conducting
wildlife research around San Francisco Bay and as a member of the Citizens Committee to Complete
the Refuge. This letter provides comments on the REIR for the proposed Specific Plan for Areas 3 &
4 in Newark, CA. Areas 3 and 4 comprise approximately 850 acres of land located at the western
edge of the City of Newark and bounded on the north by Mowry Avenue, to the east by Cherry
Street, to the south by Stevenson Boulevard, and to the west by Mowry Slough, which flows to San
Francisco Bay.

The REIR continues to contain omissions, inaccuracies and flaw analyses that must be rectified to
comply with California Environmental Quality Act (CEQA) requirements. These flaws must be
addressed and Newark must re-circulate a revised document.

1. Transportation

The REIR Fails to Analyze the Safety of a Multi-Use Trail Adjacent To A Golf Course.
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The REIR describes “A combined emergency vehicle access (EVA) and pedestrian/bicycle trail is
proposed across Area 4, with northerly EVA access to the site planned at Mowry Avenue just west
of the railroad tracks. The access roadway will be locked and gated to allow only emergency
vehicles; however, the gate will allow passage of pedestrians and bicycles. The EVA
roadway/multi-use trail will be 20 feet wide. Along the east side of the trail, a vandal- resistant
fence will separate the trail from the railroad right of way, and along the west side of the trail, a
post and rail fence is proposed to separate the trail from the golf course (refer to Figure 2.4-3) (pg.
30).

The REIR fails to evaluate the safety concerns of aligning the multi-use trail adjacent to the golf
course. A post and rail fence will provide no protection to trail users from golf balls. Please
provide analysis and feasible mitigation measures to address injury to trail users from golf balls.

RESPONSE L-1: The City of Newark does not perceive a significant risk from the location of a
pedestrian/bicycle trail near the golf course. To entirely preclude this small
risk would require an enormous fence separating the trail from the golf
course. Public trails as well as private residencies are routinely sited adjacent
to each other without finding significant environmental impacts due to errant
golf balls.

COMMENT L-2: 2. The REIR Fails To Analyze the Safety Of An At-Grade Crossing of the
UPRR Line by a Multi-Use Trail. The REIR fails to analyze the safety of an at-grade crossing of the
UPRR line by a multi-use trail (SF Bay Trail) that has the potential to serve both as a recreation route
and transportation route for residents traveling to the Silliman Center and area schools. Please
provide analysis and feasible mitigation measures to address the safety of an at-grade
pedestrian/bicycle crossing of UPRR line.

RESPONSE L-2: Soundwalls are proposed along Sub-Areas B and C, between the railroad
right-of-way and the proposed development and vandal-resistant fencing is
proposed at the edge of the railroad right-of-way along Sub-Area D to Mowry
Avenue. These features will prevent pedestrians crossing the railroad tracks
anywhere other than at the Mowry Avenue and Stevenson Boulevard
crossings. The City will work with the PUC and UPRR to maximize the
safety of the at-grade crossing. The design specifications for EVA roadway
will be subject to review and approval by the Alameda County Fire
Department when final development plans are completed. The proposed
EVA/trail is located proximate to the railroad tracks, in order to provide the
maximum development area for the proposed golf course. In the event an
alternative recreation use is pursued on Sub-Area D, the location of the trail
would be reconsidered. From Area 3, a proposed paved trail will extend from
Cherry Street to the south of the SCFC&WCD flood control channel and then
cross the channel to connect to Ohlone Community College and the Silliman
Recreation Complex.
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COMMENT L-3: 3. The REIR Fails To Analyze The Safety Of Future Residents Of Area 4
Who Will Be Limited To A Single Point Of Ingress/Egress At Stevenson Boulevard If The EVA
Is Gated, Locked and Accessible Only To Police And Fire Personnel As Planned.

The REIR states, “In addition to the new Stevenson Boulevard overcrossing into Area 4,
emergency vehicle access (EVA) for police and fire service would be provided via Mowry
Avenue. The EVA access to Area 4 will improve the safety of the railroad crossing and the
connection to the golf course and residential units is planned just west of the railroad tracks. The
access roadway will be locked and gated to allow only emergency vehicles (pg. 326).”

The REIR fails to explain how the EVA parallel the UPRR line will “improve the safety of the
railroad crossing and the connection to the golf course and residential units...”

RESPONSE L-3: Please refer to Response L-2 and E-20.

COMMENT L-4: The REIR notes the 2013 General Plan “Land Use Policy T-5.9 Emergency
Access. Improve the street system as necessary to facilitate emergency vehicle response and to
provide multiple route options in the event a road is blocked by an emergency or is otherwise made
impassable (pg. 46).” No analysis is provided of the single point of egress/ingress for residents to
Area 4.

Please provide analysis of the safety of residents in the event of an emergency in Area 4 should
the Stevenson overpass be blocked.

RESPONSE L-4: Pedestrians and bicycles could exit the site via the EVA to Mowry Avenue at
any time. The EVA gate for vehicle access would contain a Knox-Box
(known officially as the KNOX-BOX Rapid Entry System) a small, wall-
mounted safe that holds keys for fire departments, Emergency Medical
Services, and police to retrieve in emergency situations. Local fire companies
can hold master keys to all boxes in their response area, so that they can
quickly enter a gate or building without having to force entry or find
individual keys held in deposit at the station. Emergency personnel would
have keys to the locks and could open the gates and direct traffic to the EVA
if needed. Such use would be at the discretion of the public safety experts
managing the incident.

COMMENT L-5: 4. Air Quality Local Air Quality — Local Air Pollution Sources
The REIR Fails To Analyze The Impact Of The New Cherry Logistics Truck Distribution
Center on the School Site in Area 3.

In the REIR Appendix B Illingworth & Rodkin, Inc. writes “the location of the school was
reviewed to identify sources of toxic air contaminants (TACSs) that could adversely affect users of
the school, primarily children.” This memo notes “Only one stationary source of TAC emissions
was identified within 1,000 feet: Source 18728, which is a standby diesel generator located at the
campus of Ohlone College.” However, the 2011 Bay Area Air Quality Management District
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CEQA Air Quality Guidelines (2011 BAAQMD CEQA Guidelines) indicated that:

“Exposure of receptors to substantial concentrations of TACs and PM2.5 could occur from the
following situations:

1. Siting a new TAC and/or PM2.5 source (e.g., diesel generator, truck distribution center,
freeway) near existing or planned receptors; and

2. Siting a new receptor near an existing source of TAC and/or PM2.5 emissions.
BAAQMD recommendations for evaluating and making a significance determination for each
of these situations are discussed separately below.”

The REIR fails to analyze the recently completed Cherry Logistics Center located at 38811
Cherry Street. This 120 loading dock, 575,000 SF distribution center was leased to a full-
building tenant at shell completion and is the largest industrial/warehouse lease deal in the East
Bay in more than 10 years and largest in the Bay Area in over five years. The cross-dock
facility will provide 120 dock doors, full-size truck courts and on-site parking for 175+ trailers.
Truck distribution centers are known to increase concentrations of TACs and PM2.5.

The 2011 BAAQMD CEQA Guidelines state that:

“When evaluating whether a new source of TAC and/or PM2.5 emissions would adversely affect
existing or future proposed receptors, a lead agency should examine:

e the extent to which the new source would increase risk levels, hazard index, and/or
PM2.5 concentrations at nearby receptors,

e whether the source would be permitted or non-permitted by the BAAQMD, and

e whether the project would implement Best Available Control Technology for Toxics
(T- BACT), as determined by BAAQMD.

The incremental increase in cancer and non-cancer (chronic and acute) risk from TACs and
PM2.5 concentrations at the affected receptors should be assessed. The recommended
methodology for assessing community risks and hazards from PM2.5 and TACs follows a
phased approach, within which progressively more advanced techniques are presented for
each phase.”

RESPONSE L-5: As stated in the RDEIR, air pollution sources within one-quarter mile of new
housing or a school were considered to have a potential impact. The
California Air Resources Board (CARB) recommends a 1,000 foot separation
distance between truck distribution centers with more than 100 truck trips per
day and new residences. The above referenced distribution center at 38811
Cherry Street is over one-half mile (3,500 feet) from the proposed school and
housing area in Areas 3 and 4 and would not be significantly impacted by
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local air pollution sources. Further, an updated search of the BAAQMD
Stationary Source Screening Analysis Tool was completed in April 2014 and,
disclosed in the RDEIR, to confirm if there were any new sources within
1,000 feet of the proposed school site. This updated search confirmed that
new sensitive receptors would not be exposed to substantial pollutant
concentrations from existing air pollutant sources.

COMMENT L-6: The REIR states, “The project (Area 3 and 4 Specific Plan) would not be a
permanent source of air pollution that would expose the public to su